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SEPTEMBER  TERM,  1899. 


[No.  1623.] 
OVERHISER  ET  AL.  V.  OVERHISER. 

Mutual  Benefit  Insurance — Benbficiaby — Divobced  Wife. 

A  mutnal  benefit  insurance  order  provided  in  its  by-laws  tbat  tbe  bene- 
ficiary should  be  named  in  tbe  beneficiary  certificate,  and  should  be 
confined  to  the  family  of  the  member  or  some  person  or  persons 
related  to  him  by  blood  or  dependent  upon  him,  and  that  under  no 
circumstance  should  a  certificate  be  issued  to  any  other  person,  and 
provided  further,  that  in  case  of  death  of  all  the  beneficiaries  named 
in  the  certificate  before  the  death  of  the  member,  and  his  failure 
to  name  another,  the  benefit  should  be  paid  to  the  legal  heirs  of 
the  member.  A  certificate  was  issued  naming  the  member^s  wife 
as  the  beneficiary,  who,  after  the  certificate  was  issued,  procured  a 
divorce,  and  the  husband  died  without  naming  any  other  benefi- 
ciary. Held,  that  the  procuring  of  the  divorce  was  not  the  legal 
equivalent  of  the  death  of  the  beneficiary  so  as  to  vest  in  the  heirs 
of  deceased  any  right  to  the  fund. 

f<Appeal  from  the-  District  Court  of  Arapahoe  Count}/. 
Vol.  XIV— 1  (1) 
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Messrs.  Teller,  Orahood  &  Morgan,  and  Mr.  Clay- 
ton C.  Dorset,  for  appellants. 

Mr.  R.  D.  Thompson  and  Mr.  S.  N.  Wheeler,  for  appel- 
lee. 

Wilson,  J. 

The  sole  question  involved  in  this  suit  is  the  proper  dis- 
position of  the  fund  arising  from  insurance  in  a  mutual  bene- 
fit association.  In  July,  1884,  the  Grand  Lodge  of  the  An- 
cient Order  of  United  Workman  of  Colorado,  New  Mexico, 
and  Arizona,  issued  to  one  of  its  members,  George  P.  Over- 
hiser,  a  beneficiary  certificate,  wherein  it  agreed  that  upon 
his  compliance  with  the  rules  and  laws  of  the  order,  it  would 
upon  his  death  pay  to  a  person  to  be  designated  by  him,  the 
sum  of  $2,000.  The  beneficiary  named  in  the  ceitificate  was 
the  appellee,  Lena  Overhiser,  wlio  then  bore  to  the  member 
the  relation  of  wife,  and  was  so  designated  in  said  certificate. 
In  July,  1896,  Mrs.  Overhiser  was  granted  a  divorce  from 
said  George  P.  Overhiser.  Sometime  in  1896,  George  P. 
Overhiser  died,  the  beneficiary  certificate  being  then  in  full 
force  and  effect,  and  no  change  having  been  made  in  the 
designated  beneficiary,  as  it  was  the  rightful  privilege  of 
George  P.  Overhiser  to  have  had  made  if  he  had  at  any  time 
desired.  The  association  raises  no  question  as  to  its  liabil- 
ity to  pay  the  money,  and  in  fact  has  paid  the  same  into 
court,  and  been  dismissed  as  a  party  to  the  suit,  leaving  the 
court  to  adjiist  the  rights  to  the  fund  between  the  contend- 
ing claimants,  who  are  the  divorced  wife,  Lena  Overhiser, 
and  the  appellants  herein,  the  father,  mother  and  sisters  of 
the  deceased.  The  entire  constitution  and  by-laws  of  the 
association  were  not  offered  in  evidence,  but  its  object  so 
far  as  the  payment  of  insurance  benefits  is  concerned,  is 
stated  in  the  answer  of  the  association  and  not  denied,  to  be 
"  to  pledge  the  members  thereof  to  the  payment  of  a  stipu- 
lated sum  to  such  beneficiary  or  beneficiaries  as  a  deceased 


Digitized  by 


Googk 


1899.]  Oyebhiseb  v.  Ovebhiseb.  8 

member  may  have  designated  while  living,  under  such  re- 
strictions and  upon  such  conditions  as  the  laws  of  the  oi-der 
may  prescribe."  Such  by-laws  as  were  offered  in  evidence, 
and  as  are  necessary  to  be  considered  were  as  follows  : 

"The  beneficiary  shall  be  named  in  the  beneficiaiy  certifi- 
cate, and  shall  be  confined  to  one  or  more  of  the  family  of 
the  member,  or  some  person  or  persons  related  to  him  by 
blood  or  who  shall  be  dependent  upon  him. 

"  Note.  Under  no  circumstances  can  a  certificate  be  issued 
to  any  other  person,  and  should  applicant  have  neither  blood 
relative  nor  dependent  (one  claiming  legal  support)  he  cannot 
become  a  member  of  the  order,  as  it  has  no  mission  to  such 
person." 

"  16.  Change  of  beneficiary.  Any  member  holding  a  ben- 
eficiary certificate  desiring  at  any  time  to  make  a  new  di- 
rection as  to  its  payment,  may  do  so  by  authorizing  such 
change  in  writing  on  the  back  of  his  certificate  in  the  form 
prescribed,  attested  by  the  Recorder,  with  the  seal  of  the 
lodge  attached,  and  by  payment  to  the  Grand  Lodge  the  sum 
of  fifty  cents ;  but  no  change  or  direction  shall  be  valid  or 
have  any  binding  force  or  effect  until  such  change  shall  have 
been  reported  to  the  Grand  Recorder,  the  old  certificate,  or 
sworn  proof  of  its  loss,  filed  with  him,  and  a  new  beneficiary 
certificate  issued  thereon,  and  said  new  certificate  shall  be 
numbered  the  same  as  the  old  certificate.  Provided,  how- 
ever, should  it  be  impossible  for  the  recorder  of  the  subordi- 
nate lodge  to  witness  the  change  desired  by  the  brother, 
attestation  may  be  made  by  a  notary  public  or  an  officer  duly 
authorized  to  administer  oaths,  seal  to  be  attached  in  attest. 
If  one  or  more  of  the  beneficiaries  shall  die  during  the  life- 
time of  the  member,  and  he  shall  have  made  no  other  direc- 
tion, the  surviving  beneficiary  or  beneficiaries  shall  be 
entitled  to  the  benefit  equally,  unless  otherwise  provided  in 
the  certificate,  and  if  all  the  beneficiaries  shall  die  during  the 
lifetime  of  the  member,  and  he  shall  have  made  no  direction, 
the  benefits  shall  be  paid  to  his  heirs  at  law  and  if  there  be 
no  such,  then  the  benefits  shall  revert  to  the  beneficiary  fund 
of  the  Grand  Lodge." 
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"  4.  In  the  portion  of  this  fund,  namely,  $2,000,  to  which 
the  beneficiaries  of  the  deceased  member  are  entitled,  the 
members  themselves  have  no  individual  property  right;  it 
does  not  constitute  a  part  of  their  estates  to  be  administered, 
nor  have  they  any  right  in  or  control  over  the  same,  except 
the  power  to  designate  the  person  or  persons  to  whom  as 
beneficiaries  the  same  shall  be  paid  at  the  death  of  a  member. 
The  beneficiaries  thus  designated  have  no  vested  right  in 
said  sum  until  the  death  of  the  member  gives  such  right,  and 
the  designation  may  be  changed  by  the  member  in  the 
method  prescribed  by  the  laws  of  the  order,  at  any  time  be- 
fore his  death." 

"  5.  Liability.  No  liability  for  the  payment  of  any  money 
from  this  fund  shall  arise  by  virtue  of  any  beneficiary  certifi- 
cate membership,  or  certificate  of  membership,  or  otherwise, 
unless  the  member  of  the  order  named  in  such  certificate 
shall,  in  every  particular,  while  a  member  of  the  order,  com- 
ply with  all  the  laws,  rules  and  requirements  thereof ;  and 
shall,  at  time  of  death,  be  a  member  of  said  order  in  good 
standing ;  and  that  the  certificate  by  virtue  of  which,  the  de- 
mand is  made,  shall  not  have  been  surrendered,  or  the  right 
thereunder  surrendered  by  the  member,  or  said  certificate, 
or  his  rights  thereunder,  canceled  at  his  request." 

Another  by-law  provided  the  order  of  payment  to  bene- 
ficiaries in  the  event  that  the  beneficiaries  named  in  the 
beneficiary  certificate  should  die  during  the  lifetime  of  the 
member,  and  he  should  have  made  no  other  direction  there- 
for. This  was  as  follows :  In  such  case,  "  the  benefit  shall 
be  paid  to  his  widow,  if  living,  at  the  time  of  his  death ;  if 
he  leave  no  widow  surviving  him,  then  such  benefit  shall  be 
paid,  share  and  share  alike  to  his  children,  his  grandchildren 
living  at  the  time  of  liis  death  to  take  the  share  to  which 
their  deceased  pai'ents  would  be  entitled  if  living ;  if  there 
be  no  children  or  grandchildren  of  the  deceased  member  liv- 
ing at  the  time  of  his  death,  then  said  benefit  shall  be  paid 
to  his  mother,  if  living,  and  if  she  be  found  dead  at  the  time 
of  his  death,  then  to  his  father,  if  living,  and  should  there  be 
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no  one  living  at  the  time  of  the  death  of  said  member  en- 
titled to  said  benefit  under  the  provisions  thereof,  then  the 
same  shall  revert  to  the  beneficiary  fund  of  the  Supreme 
Lodge." 

It  further  appeared  from  the  evidence  that  when  the  de- 
cree'of  divorce  was  rendered  in  favor  of  Mra.  Overhiser,  she 
was  also  allowed  alimony  in  the  sum  of  f  900  to  be  paid  in  in- 
stallments of  $26.00  each,  on  the  first  of  each  month,  com- 
mencing with  the  Ist  of  July,  1895,  until  the  full  sum  was 
paid.  It  further  appeared  in  evidence  that  at  vanous  times, 
both  prior  and  subsequent  to  the  divorce,  Mi-s.  Overhiser 
had  paid  from  her  own  funds  some  of  the  dues  or  assess- 
ments necessary  to  keep  the  beneficiary  certificate  in  force. 
Judgment  was  in  favor  of  Mrs.  Overhiser,  and  from  this  the 
heirs  at  law  appeal. 

The  discussion  in  the  elaborate  briefs  of  counsel  has  taken 
a  wide  range,  embracing  many  questions  which  in  the  view 
which  we  take  of  this  case  are  not  necessary  to  be  considered 
or  determined.  At  the  outset,  it  may  be  said  as  contended 
by  counsel  for  appellants,  that  in  contracts  of  insurance, 
such  as  the  one  under  consideration,  the  beneficiaiy,  whether 
the  one  named  in  the  beneficiary  certificate,  or  one  who  in 
some  possible  contingency  may  become  such,  has  no  vested 
right  or  interest  in  the  contract,  or  in  the  fund  which  may 
arise  therefrom,  until  the  happening  of  the  stipulated  contin- 
gency, namely,  the  death  of  the  member.  It  may  be  further 
conceded  that  unlike  ordinary  life  insurance,  in  which  the 
policy  itself  contains  the  entire  contract,  a  beneficiary  certifi- 
cate issued  by  a  mutual  benefit  association  of  the  character 
in  question,  does  not  contain  all  the  terms  of  the  contract. 
These  must  be  gathered  from,  and  consist  of,  the  charter  or 
constitution  of  the  society,  its  rules  and  by-laws,  and  the  ap- 
plication of  the  member  for  a  beneficiary  certificate,  as  well 
as  the  certificate  itself.  We  think,  too,  that  it  is  equally 
true  and  must  be  conceded  in  the  absence  of  statute,  as  in 
this  case,  that  the  rights  of  all  parties  gi'owing  out  of  the 
contract  must  be  measured  and  determined  by  the  contract 
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itself,  and  that  in  so  doing,  the  usual  rules  of  construction 
applied  to  contracts  generally  must  be  observed.  Chartrand 
V.  Brace,  16  Colo.  22 ;  Royal  Templars  v.  Ourd,  111  111.  288 ; 
Q-olden  Star  Fraternity  v.  Martin,  69  N.  J.  L.  207 ;  Worhy 
V.  Northwestern  Masonic  Aid  Assn.,  10  Fed.  Rep.  227 ;  Bacon, 
Benefit  Societies,  §  177. 

As  tersely  expressed  in  the  last  cited  authority,  "  Contracts 
of  insurance  have  no  particular  sanctity  over  other  kinds  of 
agreements,  and  the  same  rules  of  interpretation  apply  to  all 
alike."  The  contract  in  this  case  was  substantially  that  upon 
the  prompt  payment  to  the  association  by  George  P.  Overhiser 
of  all  dues  and  assessments  thereafter  made,  and  his  observ- 
ance of  the  rules  of  the  society,  the  association  would  upon 
his  death  pay  to  the  beneficiary  designated  in  the  contract, 
it  being  in  this  case  Lena  Overhiser,  a  certain  sum  of  money. 
It  is  not  contended  that  any  of  the  conditions  of  this  contract 
were  violated  by  the  insured  member.  On  the  other  hand, 
it  is  conceded  that  it  was  in  full  force  and  effect  at  the  time 
of  the  member's  death.  The  only  other  restriction  placed 
upon  the  member  by  the  by-laws,  rules  or  regulations  of  the 
order  was  that  the  party  named  in  the  certificate  should  come 
within  one  of  three  privileged  classes.  It  must  be  conceded 
that  this  condition  was  also  fulfilled,  Lena  Overhiser  being 
at  the  time  of  the  issuance  of  the  certificate  to  the  member, 
one  of  his  family,  namely,  his  wife.  All  the  conditions,  there- 
fore, which  the  association  exacted  were  specifically  complied 
with.  The  contract  was  complete,  and  so  far  as  the  associa- 
tion was  concerned,  could  not  thereafter  be  defeated  under 
the  provisions  of  any  rule  or  by-law,  except  by  a  failure  to 
pay,  and  within  the  proper  time,  the  dues  and  assessments 
which  might  be  taxed  against  the  member  holding  the  cer- 
tificate. The  important  question,  however,  is,  what  rights 
have  the  appellants,  or  any  of  them,  to  the  fund  arising  from 
the  payment  of  this  certificate,  and  whence  do  they  derive 
their  rights  ?  The  contract,  as  we  have  seen,  was  complete 
with  the  member,  by  which  it  was  stipulated  that  in  the 
«vent  of  his  death,  Lena  Overhiser  should  be  the  beneficiary. 
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According  to  the  by-laws  of  the  association,  this  right  could 
be  defeated,  and  the  rights  of  appellants  be  initiated,  in  only 
one  of  two  ways.  First,  by  George  P.  Overhiser  exercising 
his  privilege  of  changing  the  name  of  the  beneficiary  in  the 
method  prescribed.  This  was  never  done  or  attempted. 
Second,  by  the  death  of  Lena  Overhiser.  She  being  alive, 
there  can  be  no  claim  under  this  provision.  How,  then,  can 
it  be  said  that  any  rights  whatever  of  appellants,  or  any  of 
them,  to  the  funds  in  question,  have  attached  or  could  at- 
tach? It  is  claimed  that  because  Lena  Overhiser  before  the 
death  of  George  P.  Overhiser  by  virtue  of  her  divorce  had 
departed  from  the  privileged  classes  specified  in  the  laws  of 
the  association  to  whom  insurance  benefits  should  accrue, 
she  should  be  considered  as  if  dead.  There  might  be  some 
ground  for  this  contention,  if  there  were  anything  in  the 
terms  of  the  certificate  or  in  the  by-laws  or  constitution  of 
the  order  which  would  indicate  any  such  intention  upon  the 
part  of  the  contracting  parties.  We  are  unable  to  find  any 
such.  When  the  beneficiary  certificate  issued,  the  contract 
was  complete,  and  was  such  as  the  association  had  power  to 
make.  The  language  used  is  not  obscure  nor  of  doubtful  im- 
port, nor  susceptible  of  a  double  construction.  By  what  au- 
thority then  can  a  court  undertake  to  say  that  the  contract 
meant  something  other  and  further  than  was  expressed?  In 
construing  contracts,  the  chief  object  is  to  ascertain  the  in- 
tention of  the  parties  as  understood  by  them, — that  upon 
which  their  minds  came  together  and  agi'eed.  The  arbitrary 
injection  into  it  of  new  covenants,  terms  or  conditions  which 
might  change  its  whole  purport,  although  expressed  in  words 
of  common  usage  and  not  of  doubtful  signification,  would  do 
violence  to  reason  and  to  every  rule  of  construction.  If  we 
once  enter  the  realm  of  conjecture,  might  we  not  with  equal 
propriety  and  reason  under  the  circumstances  of  this  case  as- 
sume that  the  designation  of  one  as  a  beneficiary,  who  was  at 
that  time  competent  to  be  such  under  the  rules  and  regula- 
tions of  the  society,  was  satisfactory  to  it,  was  a  sufficient 
compliance  with  its  rules,  regulations  and  restrictions,  and 
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was  within  the  scope  of  its  objects,  as  to  assume  without  its 
being  so  specified  in  its  constitution,  by-laws,  or  the  certifi- 
cate, that  in  case  before  the  death  of  the  member  there  should 
be  a  departure  by  the  designated  beneficiary  from  the  privi- 
leged classes,  and  no  beneficiary  had  been  substituted,  then 
the  same  results  should  follow  as  upon  the  death  of  the  ben- 
eficiary before  the  insui-ance  matured,  which  results  were 
explicitly  set  forth  in  the  by-laws, — a  part  of  the  contract. 
Might  we  not  with  much  greater  reason  assume,  if  we  assume 
at  all,  that  it  was  the  intention  in  such  case  the  insurance 
should  lapse  and  the  fund  revert  to  the  society? 

In  some  of  these  voluntary  associations,  similar  in  charac- 
ter to  this,  it  is  provided  that  in  case  the  beneficiary  named 
in  the  certificate  shall  die  or  shall  become  incapacitated  to 
take,  then,  in  either  event,  the  fund  shall  go  to  certain  other 
parties  or  heirs.  There  is  not  claimed  to  be  any  such  pro- 
vision in  the  by-laws  of  this  association.  Again,  in  some  it 
is  provided  that  no  benefits  shall  be  paid  to  any  person  unless 
such  person  comes  within  one  of  certain  classes.  There  is 
no  such  provision  here.  In  others,  the  statute  laws  of  the 
jurisdiction  under  which  they  are  organized  or  operate,  regu- 
late the  distribution  of  the  fund,  or  impose  restrictions  upon 
the  society  in  respect  thereto.  This  is  not  the  case  here. 
The  only  requirement  in  this  case,  and  that  by  the  laws  of 
the  association,  is  that  no  certificate  shall  issue  unless  the 
beneficiary  be  named,  and  that  such  beneficiary  be  within  one 
of  certain  classes.  It  will  I)e  seen  at  a  glance  that  there  is  a 
wide  distinction  between  a  requirement  that  a  certificate 
shall  issue  to  only  one  of  a  certain  class  of  persons,  and  one 
that  payment  can  be  made  to  only  one  of  a  certain  class. 
We  do  not  know  by  what  authority  we  could  read  into  this 
contract  matters  not  expressed  in  it  directly  or  indirectly. 
The  words  "  die  "  and  "  death  "  are  not  words  of  doubtful 
signification.  They  have  a  fixed  and  definite  meaning,  and 
it  would  in  our  opinion  do  violence  to  all  rules  of  construc- 
tion to  say  that  the  contracting  parties  in  this  case  contem- 
plated some  other  meaning  at  the  time  when  the  contract  was 
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entered  into.  According  to  the  terms  of  the  contract, — and 
in  this  we  embrace  and  consider  the  language  of  the  certifi- 
cate^  and  the  kws  and  rules  of  the  association  in  force  at  the 
time  the  contract  was  executed  and  subsequently  enacted, — 
the  only  contingency,  namely,  the  death  of  the  beneficiary 
named  in  the  certificate,  the  happening  of  which  would  give 
the  appellants  or  any  of  them  any  right  to  the  fund  in  ques- 
tion, has  never  happened.  We  think,  therefore,  that  the  trial 
court  did  not  err  in  its  conclusions  and  in  its  judgment  in 
this  respect. 

Counsel  for  appellants  cite  numerous  authorities  which 
they  claim  to  support  their  position  that  the  fund  in  this  case 
should  be  disposed  of  as  provided  in  the  by-laws  of  the  asso- 
ciation in  case  the  beneficiary  named  in  the  certificate  should 
die  before  the  member,  and  the  latter  had  made  no  further 
direction  as  to  its  disposition.  We  do  not  think  that  any  of 
them  are  applicable  under  the  facts  of  this  case.  Tyler  v. 
Odd  Fellows^  etc.^  146  Mass.  135,  was  upon  a  certificate  is- 
sued under  a  by-law  which  provided  that  after  payment  of 
the  expenses  of  the  funeral  and  last  sickness  ^^  the  balance 
should  be  paid  to  the  person  or  persons  designated  by  the 
member  in  bis  application  for  membership  or  last  legal  as- 
signment, provided  such  person  or  persons  are  heira  or  mem- 
bers of  decedent's  family."  Here  was  a  direct  prohibition  of 
payment  to  any  person  even  though  designated,  unless  such 
person  was  at  the  time  of  the  death  of  the  member  an  heir 
or  a  member  of  his  family, — a  case  radically  different  from 
the  one  at  bar. 

Sehonfield  v.  Turner,  12  S.  W.  Rep.  (Tex.)  627,  was  decided 
upon  the  ground  that  the  designated  beneficiaiy  was  not  at 
the  time  of  his  designation,  and  never  was,  a  party  capable 
of  taking  the  insurance  fund  for  his  own  use.  This  failing, 
it  was  held  to  be  entirely  consistent  with  the  purposes  of  the 
order  to  make  the  same  disposition  of  the  money  that  would 
have  been  made  if  he  had  been  dead.  In  this  case  it  was  held 
to  go  to  the  heirs  of  the  member,  as  they  existed  at  the  time 
of  his  death.  The  divorced  wife  was  of  course  not  an  heir, 
and  could  take  nothing. 
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In  Keener  v.  Grand  Lodge  A.  0.  U.  TF.,  38  Mo.  App.  644, 
the  beneficiary  named  in  the  certificate  was  not  at  the  time 
of  its  issuance  and  never  was  within  any  of  the  classes  pre- 
scribed by  the  constitution  or  laws  of  the  order  as  capable  of 
receiving  the  insurance  benefits,  and  moreover  was  not  within 
a  class  prescribed  by  the  statute  under  which  the  order  was 
organized  and  acting,  as  capable  of  receiving  the  benefits.  In 
this  case,  too,  it  will  be  observed  the  association  was  not 
contesting  the  payment.  It  acknowledged  its  liability  and 
paid  the  money  into  court  for  its  distribution  to  the  proper 
parties.  The  court  held  under  these  circumstances  that  a 
certificate  having  issued,  and  there  being  only  a  failure  as  to 
the  beneficiary,  the  one  named  never  having  been  competent 
to  take  it,  it  was  in  such  case  within  the  purpose  of  the  asso- 
ciation to  give  the  fund  to  the  heirs  of  the  member.  The 
reasoning  was  that  a  certificate  naming  such  a  beneficiary 
was  similar  in  its  effects  to  one  in  which  no  beneficiary  had 
been  named,  or  one  in  which  a  competent  beneficiary  had 
been  designated  by  the  deceased  member,  but  who  "  with  his 
knowledge  died  before  hira."  In  such  cases,  the  court  held 
that  a  forfeiture  would  not  be  declared,  and  the  heirs  would 
take.  Whether  the  court  was  right  or  wrong  in  its  conclu- 
sions is  immaterial,  because  they  do  not  apply  to  this  case. 
Here  a  competent  beneficiary  was  named,  and  she  is  yet 
living. 

In  Rindge  v.  New  England  Mutual  Aid  Society^  146  Mass. 
286,  it  was  held  that  the  designation  of  beneficiaries  in  the 
certificate  when  issued  was  invalid  because  in  contravention 
of  the  statute  under  which  the  corporation  was  organized. 

The  same  is  true  of  Shea  v.  Masaachusetts  Benefit  Asm^ 
160  Mass.  289. 

Order  of  Ra^ilway  Conductors  v.  Koster^  55  Mo.  App.  186, 
strongly  relied  upon  by  appellants,  is  not  in  point.  The  court 
held  under  the  circumstances  of  the  case  presented,  the  di- 
vorced wife  was  not  entitled  to  receive  the  fund,  but  did  not 
say  who  was  entitled  to  it,  nor  what  disposition  should  be 
made  of  it.    The  only  question  in  the  case  at  bar  necessary 
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to  be  determined  is,  have  the  appellants,  or  any  of  them,  a 
right  under  the  facts  pi-esented  to  the  fund  ?  If  they  have 
not,  then  the  case  is  settled,  so  far  as  this  appeal  is  concerned. 
In  such  case,  the  disposition  of  the  fund  is  a  question  solely 
between  appellee  and  the  association,  in  which  appellants 
cannot  be  heard  and  in  which  they  have  no  concern. 

Love  V.  Clune^  24  Colo.  237,  has  no  bearing  upon  the  ques- 
tion to  be  determined  in  this  case.  There  the  chief  question 
was  whether  a  member  insured  in  a  mutual  benefit  association 
might  at  his  pleasure  change  the  beneficiary  designated  in 
the  policy  when  the  laws  of  the  association  were  silent  upon 
the  subject.  The  court  held  that  in  such  case  the  greater 
number  and  better  reasoned  authorities  favored  the  rule  that 
the  beneficiary  named  could  not  be  displaced  without  his  or 
her  consent.  In  that  case  the  pereon  who  was  attempted  to 
be  substituted  as  a  beneficiary  was  neither  a  member  of  de- 
cedent's family,  nor  an  heir  nor  a  relative,  and  did  not  come 
within  any  of  the  classes  enumerated  in  the  charter  of  the 
association  as  capable  of  being  beneficiaries  of  its  bounty. 
For  this  additional  reason,  the  court  said  that  "the  designa- 
tion of  her  as  a  beneficiary  was  nugatory  and  ineffectual  to 
nullify  the  former  designation  of  the  appellee."  Neither  in 
terms  nor  upon  principle  does  the  opinion  in  this  case  settle 
or  affect  the  question  here  at  issue.  The  designation  in  the 
substituted  certificate  was  nugatory  at  and  from  the  time  it 
was  made. 

In  their  reply  brief  counsel  for  appellants  urgently  insist 
that  the  true  rule  applicable  to  this  case,  the  one  now  sus- 
tained by  the  great  weight  of  authority,  is  that  laid  down  in 
the  concluding^clause  of  section  265,  of  the  latest  edition  of 
Bacon  on  Benefit  Societies,  and  which  reads  as  follows : 

"  It  may  be  taken  as  a  settled  rule  of  law  under  recent  de- 
cisions that  the  designation  of  a  person  not  entitled  to  take 
under  the  laws  of  the  society  or  its  charter,  does  not  invali- 
date the  contract,  but  only  the  designation,  and  the  benefit 
will  go  either  as  the  laws  of  the  society  provide  in  the  case 
of  the  death  of  all  the  beneficiaries,  or  to  next  of  kin."    This 
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in  no  sense  militates  against  any  position  which  we  have  as- 
sumed, or  any  views  which  we  have  advanced.  In  this  case 
the  designation  was  of  a  party  at  such  time  fully  competent 
under  the  laws  and  charter  of  the  association  to  be  beneficiary. 
In  this  connection,  it  may  be  well  to  remark  that  in  Chartrand 
V,  BracBy  aupra^  where  there  was  as  in  this  case  a  beneficiary 
certificate  issued  by  the  Ancient  Order  of  United  Workman 
the  court  said,  *'  The  association  so  far  as  it  is  engaged  in  the 
business  of  life  insurance  must  be  treated  in  law  as  a  mutual 
life  insurance  company." 

The  supreme  court  of  the  United  States  in  considering  a 
policy  issued  by  a  mutual  company,  said :  "  We  do  not  hesi- 
tate to  say,  however,  that  a  policy  taken  out  in  good  faith 
and  valid  at  its  inception,  is  not  avoided  by  the  cessation  of 
the  insurable  interest,  unless  such  be  the  necessary  effect  of 
the  provisions  of  the  policy  itself."  Conn.  Mat.  Life  Ins. Co, 
V.  Schaefer,  94  U.  S.  461. 

The  conclusion  that  none  of  the  appellants  are  entitled  to  re- 
ceive the  benefit  fund  settles  this  appeal.  It  is  not  necessary 
to  discuss  or  decide  what  right  the  appellee  has  to  the  fund, 
if  any,  nor  the  question  as  to  whether  the  insurance  lapsed 
by  reason  of  the  beneficiary's  departure  before  its  maturity 
from  the  privileged  classes,  and  thereupon  should  revert  to 
the  order.  The  association  is  not  here  complaining,  and  is 
not  before  us  at  all.  It  admits  its  liability  to  pay  the  money 
to  somebody,  has  paid  it  into  the  trial  court,  and  has  been  dis- 
missed from  the  suit.  The  questions  suggested,  if  they  are 
debatable  at  all,  do  not  concern  the  appellants.  The  deter- 
mination of  them  either  way  would  not  affect  their  rights 
under  the  conclusions  which  we  have  reached. 

Under  the  views  which  we  have  announced,  we  can  only 
affirm  the  judgment,  and  this  is  accordingly  done. 

Affirmed. 

BissELL,  P.  J.,  not  sitting. 
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[No.  1662.] 
HSNDBIE  BBOS.  &  BOLTHOFF  V.  GbAHAM,  ASSIGNEE. 

1.  ASSieNMKNT   FOB  BENEFIT  OF  CBEDITOBS  —  DIVIDENDS  —  COLLAT- 

BBAL  Security. 
The  rule  that  a  creditor  of  an  estate  yolontarily  assigned  for  the  benefit 
of  creditors,  who  holds  collateral  security,  is  entitled  to  dividends 
on  his  entire  claim  as  filed  till  the  claim  is  completely  satisfied, 
unaffected  by  his  subsequent  disposition  of  the  collaterals,  does  not 
apply  to  a  case  where  the  creditor  surrenders  his  note  and  the 
collateral  to  the  assignee  in  consideration  of  a  certain  definite 
sum  which  was  offered  by  the  assignee  and  accepted  by  the  creditor 
as  a  full  and  complete  settlement  of  the  debt  and  retransfer  of  the 
collateral  in  such  manner  as  to  amount  to  a  purchase  by  the  as- 
signee, for  the  benefit  of  the  estate,  of  the  note  and  collaterals. 

2.  Same— SURBENDBR  of  Claim  and  Ck>LLATEBAL8. 

The  fact  that  a  claimant  against  an  estate  holding  collateral  security 
was  induced  to  surrender  his  note  and  the  collateral  to  the  as- 
signee for  a  certain  sum  by  a  representation  of  the  assignee  tliat  in 
case  the  claimant  refused  to  turn  over  the  collateral  at  that  time 
he  would  be  held  liable  for  the  difference  between  the  amount 
offered,  which  was  more  than  its  actual  value  and  the  actual  worth 
of  the  stock,  would  not  be  sufficient  reason  to  set  aside  a  settlement 
of  the  claim  and  treat  the  payment  as  a  dividend. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

J.  J.  RiETHMANN  and  J.  J.  Riethmann  &  Company,  both  the 
individual  and  the  firm,  made  assignments  for  the  benefit  of 
creditors  prior  to  January,  1895.  At  the  time  of  the  assign- 
ment the  individual  and  the  firm  were  indebted  to  various 
parties  and  had  executed  commercial  paper  to  represent  the 
debts.  One  note  signed  by  both  Reithmann  and  Reithmann 
&  Company,  bearing  date  January  18,  1894,  was  executed 
and  delivered  to  Hendrie  Brothers  &  Bolthoff,  whereby  the 
makers  promised  to  pay  a  year  after  date  without  grace,  for 
value,  $43,000  at  the  State  National  Bank  of  Denver,  with 
interest  at  ten  per  cent  semiannually  from  date  until  paid. 
The  note  contained  also  a  recital,  that  the  makers  had  de- 
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posited  with  the  payees  sundry  certificates  of  tramway  stock 
representing  some  several  hundi*ed  shares,  and  authorizing 
the  payees  or  their  assigns  on  the  nonpayment  of  the  note  or 
any  otJier  liability  on  their  part  to  the  payees,  to  sell  the  col- 
lateral and  apply  the  proceeds.  The  further  conditions  of 
the  note  need  not  be  stated.  On  January  18,  1895,  after 
the  assignment,  Hendrie  Brothers  &  Bolthoff  filed  an  account 
against  the  estates  of  the  two  assignors  and  laid  their  claim 
at  f45,150.  The  filing  was  incorrect,  the  true  amount  of 
the  claim  with  interest  to  the  date  of  filing  being  subsequently 
established  as  $44,166.31.  The  estates  were  in  the  process 
of  settlement  for  some  time  prior  to  the  filing  of  the  present 
petition.  During  this  time  Hendrie  Brothers  &  Bolthoff 
received  $1,500,  as  dividends  on  the  stock  and  they  were 
likewise  paid  some  $2,150  as  interest  to  prevent,  according 
to  the  allegations  of  some  of  the  papers  appearing  in  the 
proceedings,  the  foreclosure  of  the  collateral.  What  we 
shall  now  state  with  reference  to  the  present  transaction  can 
scarcely  be  said  to  be  established  by  evidence  or  by  undenied 
allegations,  but  enough  appears  in  the  papers  and  was  stated 
by  counsel  on  the  argument  to  wari-ant  the  history  of  it  to 
the  extent  to  which  we  shall  use  it. 

In  1897,  the  stockholders  of  the  tmmway  company  were 
apparently  divided  into  two  parties  or  factions,  and  there 
was  a  struggle  between  them  to  obtain  control  of  the  corpora- 
tion. This  contest  gave  the  stock  thus  pledged  with  Hen- 
drie &  Bolthoff  an  unusual  and  undue  value,  and  one  at 
least  of  the  contending  parties  desired  to  purchase  it  in  order 
to  control  the  affairs  of  the  tramway  corporation.  It  is  not 
well  settled  that  they  had  approached  Hendrie  Brothers  & 
Bolthoff  themselves  with  reference  to  it,  although  the  peti- 
tion so  alleges,  but  this  seems  to  be  denied.  It  is  unimpor- 
tant. It  is  enough  to  say  there  was  no  purchase  and  no 
successful  attempt  to  purchase  this  stock  of  the  pledgees  by 
a  third  party.  Parties  did  go  to  the  assignee,  D.  B.  Graham, 
and  through  him  attempt  to  obtain  control  of  the  stock. 
Just  how  this  was  done,  just  what  the  offer  was,  is  not  en- 
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tirely  clear,  but  substantially  it  would  seem  to  be  that  the 
parties  authorized  Graham  to  negotiate  with  Hendrie  Broth- 
ers &  Bolthofif  for  the  stock  and  to  pay  them  for  it,  if  it 
was  necessary  to  obtain  it,  the  full  amount  of  their  claim  as 
filed,  $44,166.31.  Graham  approached  the  pledgees,  made 
them  an  offer,  and  that  offer  was  distinct  and  in  writing,  and 
is  the  only  offer  and  the  only  matter  in  the  transaction  with 
which  we  have  any  conceni,  or  which  we  have  any  right  to  con- 
sider. What  was  said  by  the  assignee  to  Hendrie  Brothers 
&  Bolthoff,  or  by  them  to  him,  is  unimportant  and  cannot 
be  considered  because  both  the  offer  and  the  acceptance  are 
in  writing,  and  by  the  terms  of  these  papers  the  parties  are 
bound.     These  writings  are : 

'*  Denver,  Colo.,  April  30, 1897. 

**  To  Hendrie  Brothers  &  Bolthoff,  or  their  assigns. 

"Gentlemen:  The  undersigned,  David  B.  Graham,  the 
assignee  of  the  estate  of  John  J.  Riethmann  &  Co.,  does 
hereby  and  herewith  tender  to  you  the  full  sum  of  forty-four 
thousand  one  hundred  and  sixty-6ix  dollars  and  tliirty-one 
cents  (#44,166.31),  the  same  being  the  full  amount  of  a  cer- 
tain promissory  note  held  by  you  against  the  estate  of  John 
J.  Riethmann  and  John  J.  Riethmann  &  Co.,  and  duly  filed 
by  you  as  a  claim  against  the  said  estate,  together  with  the 
interest  thereon  to  the  date  of  the  assignment  of  the  said 
John  J.  Riethmann  and  J.  J.  Riethmann  &  Co.,  for  the 
benefit  of  their  creditors,  less  amounts  of  the  interest  paid 
thereon ;  and  the  undersigned  respectfully  requests  the  sur- 
render to  him  of  the  said  note,  together  with  the  certificates 
representing  one  thousand  (1,000)  shares  of  the  Denver 
Tramway  Company's  stock,  held  by  you  as  collateral  security 
for  the  payment  of  said  note. 

(Signed)  "  David  B.  Graham, 

"  Assignee." 

**  Denver,  Colo.,  April  30, 1897. 
"  Received  of  David  B.  Graham,  assignee  of  the  estate  of 
John  J.  Riethmann  and  John  J.  Riethmann  &  Co.,  the  full 
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sum  of  forty-four  thousand  one  hundred  and  sixtyHsix  dollars 
and  thirty-one  cents  ($44,166.31),  the  same  being  the  amoimt 
in  full  of  a  certain  promissory  note  heretofore  held  by  the 
undersigned  against  the  estate  of  John  J.  Riethmann  and 
John  J.  Riethmann  &  Co.,  the  said  note  being  for  the  prin- 
cipal sum  of  foi-ty-three  thousand  ($43,000)  dollars,  and 
dated  January  18, 1894,  and  being  secured  by  one  thousand 
(1,000)  shares  of  the  capital  stock  of  the  Denver  Tramway 
Company,  and  said  note  together  with  the  said  stock  has 
been  duly  turned  over  and  delivered  to  the  said  assignee. 
(Signed)  "  Hendrib  Brothers  &  Bolthopf." 

On  the  acceptance  of  the  proposition  in  this  form,  the  as- 
signee presented  his  petition  to  the  district  court,  asking  for 
specific  authority  to  take  the  money  and  apply  it  to  the  pay- 
ment of  Hendrie  Brothers  &  Bolthofif's  claim,  or  else  he  paid 
the  claim  and  had  it  duly  approved  afterwards.  Which  ever 
way  he  did  it,  the  court  approved  the  proceedings,  Hendrie 
Brothers  &  Bolthofif  got  the  money,  to  wit,  the  total  amount 
of  the  claim,  surrendered  the  stock,  surrendered  the  note, 
and  so  far  as  this  record  shows  thereafter  had  no  claim  what- 
ever against  either  estate. 

It  is  apparent  from  the  amount  of  the  claim  as  paid,  from 
the  date  of  the  proof  of  it,  and  the  date  of  the  payment,  that 
there  was  a  very  considerable  amount  of  interest  which  ac- 
cumulated on  the  original  claim  from  the  time  it  was  filed 
until  this  transaction.  Hendrie  Brothers  &  Bolthoff  pre- 
sented a  petition  to  the  district  court  praying  for  a  direction 
to  the  assignee  to  compute  dividends  on  the  total  amount  of 
their  claim  until  they  should  receive  a  sum  equal  to  the  un- 
paid interest.  The  petition  was  denied  and  the  parties  bring 
the  case  here. 

Mr.  R.  D.  Thompson  and  Mr.  Harvey  Riddell,  for 

appellants. 

Messrs.  Hartzell  &  Steele,  for  appellee. 
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BiSSELL,  p.  J. 

The  right  of  the  petitioners  to  demand  payment  of 
the  dividends  on  the  amount  of  their  claim  as  filed  against 
the  assigned  estates,  must  be  measured  by  the  terms  of  the 
written  offer  of  the  assignee  and  its  acceptance  by  the  peti- 
tioners. There  is  no  other  basis  for  the  determination.  The 
record  contains  no  evidence  which  throws  lawful  light  on  the 
subject,  save  possibly  what  little  may  be  found  in  the  appli- 
cation of  the  assignee  for  permission  to  negotiate  with  the 
owners  of  the  claim.  This  in  no  manner  aids  in  the  interpre- 
tation of  the  written  instruments.  It  enables  us,  however,  to 
suggest  a  little  more  perspicuously  the  circumstances  of  the 
negotiations  and  what  led  up  to  the  transaction.  It  is  used 
only  for  that  purpose  and  is  in  no  manner  a  basis  on  which 
to  rest  our  conclusion,  nor  does  it  in  any  wise  affect  the  de- 
termination of  the  issue. 

This  is  not  a  case  which  calls  for  the  application  of  the  rule 
ordinarily  used  in  the  computation  of  dividends  for  the  pur- 
pose of  distributing  the  assets  of  insolvent  assigned  estates 
where  the  claimant  is  the  holder  of  collateral  security.  That 
rule  was  discussed  in  this  court  in  Erie  v.  Sullivan^  8  Colo. 
App.  1,  and  in  the  supreme  court  in  Erie  v.  Lane,  22  Colo.  273. 
It  was  wholly  irrelevant  except  for  the  purposes  of  illustra- 
tion. I  thought  then,  as  I  think  now,  that  the  same  rule 
ought  to  be  applied,  whether  the  estate  is  in  the  possession 
of  an  assigfnee  by  voluntary  appointment  or  by  legal  succes- 
sion. But  such  is  not  the  law  in  Colorado.  The  opinion  in 
the  22d  Colorado  seems  to  concede  that  in  a  case  of  volun- 
tary assignment  the  authorities,  at  least  the  current  and 
weight  of  them,  hold  the  creditor  may  receive  dividends  on 
the  amount  of  his  claim  as  filed  unaffected  by  his  subsequent 
disposition  of  collaterals  to  the  point  of  complete  satisfaction. 
This  doctrine  is  approved  by  this  court  as  now  constituted, 
notwithstanding  the  declarations  of  the  principal  opinion  in 
Erie  V.  Sullivan.  In  this  opinion  we  are  supported  by  a  late 
case  injihe  supreme  court  of  the  United  States,  Merrill  v.  The 
Vol.  XIV— 2 
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National  Bank  of  Jacksonville^  19  Sup.  Ct.  Rep.  360.  To 
voluntary  assignments,  such  as  are  involved  here,  this  doc- 
trine will  doubtless  prevail  in  this  jurisdiction,  for  while  the 
supreme  court  is  by  no  means  irrevocably  committed  to  it  by 
any  express  adjudications,  its  declarations  are  in  harmony 
with  it  and  would  doubtless  be  embodied  in  an  affirmative 
opinion  should  the  question  be  directly  presented.  This 
rule  is  seriously  and  earnestly  pressed  on  our  attention  as  ap- 
plicable to  the  present  situation.  The  various  cases  in  which 
the  principle  has  been  invoked  have  been  cited  and  counsel 
contend  that  it  is  their  legal  right  to  apply  the  mone3rs  which 
they  received  to  the  payment,  first,  of  the  interest,  next  to 
the  liquidation  of  their  principal  claim,  and  since  the  adjust- 
ment was  subsequent  to  the  time  the  claim  was  filed  they  are 
entitled  to  insist  that  the  assignee  shall  as  to  all  subsequent 
dividends,  regard  them  as  holding  a  claim  against  the  estate, 
compute  their  share  upon  the  claim  as  filed  regardless  of 
what  they  may  have  realized  from  this  transaction.  We  con- 
cede the  law  to  be  as  they  contend  and  if  we  believed  the 
facts  justified  it,  and  the  circumstances  warranted,  would  ap- 
ply it.  We  do  not  so  believe.  The  present  is  not  a  case,  as 
the  facts  are  exhibited  by  the  record,  where  the  creditor  hold- 
ing collaterals  filed  his  claim  against  the  estate,  and  subse- 
quently disposed  of  these  collaterals  to  third  parties,  reaping 
by  the  sale  funds  properly  applicable  to  the  liquidation  of 
his  debt.  We  should  be  quite  ready  to  concede,  had  Hen- 
drie  Brothers  &  Bolthofif  sold  this  stock  to  Evans  or  to  any- 
body else  for  #44,166.31,  their  claim  against  the  estates  would 
stand  as  filed,  dividends  would  be  computable  on  its  entirety 
until  the  moneys  they  had  thus  received  from  the  sale  of  the 
collaterals,  plus  the  dividends  paid  by  the  assignee,  should 
equal  the  entirety  of  their  claim  and  interest.  Thia  is  the  rule 
which  the  major  portion  of  the  courts  have  adopted  and  to 
which  we  unhesitatingly  subscribe.  The  petitioners  make 
no  case  for  its  application.  They  did  not  sell  the  collaterals 
to  third  parties.  They  did  not  hold  the  collaterals  and  the 
note  against  the  estate.     As  the  facts  are  exhibited  by  the  pe- 
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tition  they  have  no  claim  against  the  estate.  The  transaction 
was  with  the  assignee.  That  officer  made  them  a  direct  writ- 
ten proposition  to  pay  them  the  sum  of  |j44,166.31  for  the 
surrender  of  the  note  and  the  collateral.  Those  were  the 
terms  of  the  offer.  Those  were  its  only  terms.  The  as- 
signee made  no  attempt  to  pay  them  $44,166.31  as  a  dividend. 
As  we  understand  it,  the  estate  never  paid  a  dividend  to  that 
extent  which  is  one  hundred  cents  on  the  dollar.  We  are 
not  exactly  advised  by  the  record,  but  there  is  nothing  in  it  to 
indicate  to  us  that  the  combined  estates  ever  paid  fifty  cents 
on  the  dollar.  The  case  then  does  not  present  a  situation 
wherein  the  assignee  is  paying  dividends  to  the  creditors  who 
have  filed  claims,  who  are  still  insisting  that  they  have  a 
right  to  apply  the  proceeds  at  their  pleasure.  At  the  time 
of  this  payment  there  was  no  dividend  declared,  none  to  be 
paid,  no  funds  in  the  hands  of  the  assignee  to  pay  it,  nor  was 
he  attempting  to  pay  any  dividend  to  the  claimant.  It  was, 
according  to  the  paper,  a  direct  and  naked  proposition  to  pay 
them  the  total  amount  of  their  claim  for  the  note  and  collat- 
eral. The  payment  was  to  be  made  on  condition  that  the 
note  and  collateral  should  be  surrendered  to  the  assignee. 
This  proposition  was  accepted  in  specific  terms  and  in  writing. 
It  is  recited  that  the  claimants  have  received  of  Graham  as 
assignee  the  full  sum  of  #44,166.31,  being  the  amount  in  full 
of  a  promissory  note  held  by  them  against  the  assigned  es- 
tates, and  recites  the  turning  over  of  the  note  and  stock  to 
the  assignee.  The  proposition  and  the  acceptance  shows 
that  the  assignee  offered  the  claimants  one  hundred  per  cent 
more  than  the  estate  would  have  paid  as  a  dividend  for  the 
surrender  of  the  note  and  the  stock.  The  proposition  was 
accepted.  It  was  neither  in  law  nor  in  equity  a  redemption 
in  the  specific  sense.  If  it  amounts  to  anything,  it  amounts 
to  a  purchase  by  the  assignee  of  that  note  and  that  stock  for 
a  specific  sum  for  the  betterment  of  the  estate.  We  think 
the  legal  effect  of  it  is  a  sale  to  the  assignee  by  Hendrie 
Brothers  &  Bolthoff  of  the  note  and  all  interest  in  the  col- 
lateral, and  the  consideration  was  the  payment  of  the  sum 
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total  of  their  claim.  Broum  v.  Dunckel^  46  Mich.  29.  We 
are  quite  unable  to  admit  the  case  presents  the  circumstances 
of  a  partial  payment  and  a  receipt  for  the  sum  total  which 
never  concludes  the  creditor.  The  transaction  on  its  face 
and  under  all  the  circumstances  was  simply  a  negotiation  with 
the  assignee  for  the  sale  and  surrender  of  those  certificates  of 
stock  and  the  note,  for  a  definite  consideration  which  was 
then  paid.  As  we  conceive,  it  makes  no  difference  to  those 
petitioners  where  the  assignee  got  the  money.  He  may  have 
gotten  it  from  Evans  or  from  anybody  else.  The  offer  came 
from  him  to  them  to  surrender  the  note  and  the  stock  for  so 
much  money,  a  proposition  which  amounted  to  a  compromise 
and  sale  of  their  claim  for  a  cash  consideration  largely  more 
than  could  have  been  realized  under  any  other  circumstances. 
The  estates  would  never  have  paid  that  amount  of  money 
nor  wovdd  the  estates  plus  the  stock  have  ever  paid  that 
amount  of  money  up  to  the  present  time  but  for  the  contro- 
versy between  the  two  parties  in  the  tramway  corporation 
which  led  to  a  bidding  for  the  stock  to  a  point  largely  beyond 
any  at  which  it  had  theretofore  or  has  since  sold. 

The  parties  complain  very  much  in  their  petition  and  in- 
sist in  their  ai-gument  on  the  force  of  the  circumstances  sur- 
rounding the  transaction.  It  is  insisted  the  assignee  stated 
to  Hendrie  Brothere  &  Bolthoff,  if  they  failed  to  take  this 
amount  of  money  and  surrender  their  note  and  stock,  they 
would  be  held  liable  for  the  difference  between  the  actual 
worth  of  the  stock  and  what  they  were  then  offered  for  it, 
he  insisting  as  a  matter  of  law  they  would  be  liable  for  the 
difference.  We  do  not  see  the  force  of  these  suggestions. 
It  is  an  ancient  maxim  that  ignorance  of  the  law  excuses  no 
act,  and  we  do  not  well  see  how  a  statement  of  what  the  law  is, 
even  when  it  is  probably  accurate  as  it  was  in  this  case,  can 
be  used  as  a  lever  to  pry  open  a  transaction  which  has  been 
practically  concluded  between  parties.  We  cannot  concede 
the  parties  were  misled  by  the  statement,  nor  do  we  discover 
anything  in  what  the  assignee  said  which  would  not  be  re- 
garded as  sound  legal  advice  if  it  had  been  offered  by  an  in- 
different party. 
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We  think  the  parties  have  been  exceedingly  fortunate 
concerning  the  payment  of  their  debt  and  so  much  of  their 
interest.  We  do  not  believe  they  are  entitled  to  anything 
further  from  the  estate,  and  when  they  sold  their  certificate 
and  surrendered  the  note  to  the  assignee,  they  lost  all  claim 
against  the  estate  and  there  is  nothing  whereon  to  prove  up 
and  they  had  nothing  left  whereon  to  apply  the  monejrs  which 
they  received  on  the  surrender.  So  far  as  we  are  able  to 
judge,  it  was  a  fair,  equitable  compromise  and  sale,  the  parties 
are  concluded  by  the  terms  of  the  instruments  which  they 
executed  and  by  the  facts  of  the  transaction,  and  we  know 
of  no  rule  or  principle  of  law  which  would  justify  the  grant- 
ing of  the  prayer  of  their  petition. 

The  judgment  of  the  district  court  denying  it  will  there- 
fore be  afl&rmed. 

Affirmed. 


[No.  1660.] 
FisK  V.  The  People's  National  Bank  et  al. 

1.  MOBTGAGES — INJURY  TO  MOBTGAGED  PbOPERTY. 

An  action  may  be  maintained  by  a  mortgagee  or  beneficiary  in  a  deed 
of  trnst  for  an  injury  done  to  the  security. 

2.  Mortgages —  Fixtures— Chattel  Mortgages. 

Where  real  estate  was  purchased  for  the  purpose  of  manufacturing 
brick  and  a  deed  of  trust  was  given  by  the  purchasers  to  secure 
the  purchase  price,  and  the  purchasers  aftei-wards  placed  upon  the 
land  heavy  machinery  fastened  to  a  brick  foundation  sunk  in  tlie 
ground,  inclosed  by  brick  sheds  to  be  permanently  used  in  connec- 
tion with  the  land  in  the  manufacturing  of  brick,  held  that  the 
machinery  became  a  part  of  the  real  estate  and  subject  to  the  deed 
of  trust  and  that  a  chattel  mortgage  on  the  machinery  executed 
after  it  was  attached  to  the  real  estate,  conveyed  no  right  to  the 
machinery  as  against  the  beneficiary  in  the  trust  deed. 

3.  Same—  Verbal  Offer  to  give  Chattel  Mortgage. 

A  verbal  offer  of  a  mortgagor  to  give  a  chattel  mortgage  on  certain 
machinery  to  be  attached  as  fixtures  to  the  mortgaged  premises 
which  was  not  accepted  until  after  the  machinery  was  attached 
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aad  became  a  part  of  the  real  estate  vested  no  right  to  the  machin- 
ery in  the  chattel  mortgagee  as  against  the  beneficiary  in  the  real 
estate  mortgage  or  deed  of  trust. 

4.  Deed  of  Tbust— Poweb  of  Trustee— Estoppel. 

The  trustee  in  a  deed  of  trust  has  no  power  to  make  any  contract  in 
relation  to  the  property  outside  of  the  power  given  him  in  the 
deed,  and  an  agi*eement  or  promise  by  him  to  the  holder  of  a  chat- 
tel mortgage  on  certain  machinery  attached  to  the  real  estate,  that 
the  cestui  que  trust  would  not  contest  the  validity  of  the  chattel 
mortgage  would  not  be  binding  on  the  cestui  que  trust  nor  estop  him 
from  afterwards  setting  up  his  superior  rights  or  from  suing  for 
damage  to  the  real  estate  by  a  foreclosure  of  the  chattel  mortgage 
and  removal  of  the  machinery. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Rogers  &  Shafroth,  for  plaintiff  in  error. 

Mr.  Cass  E.  Herrington,  Mr.  Fred  Herrington  and 
Mr.  H.  C.  Van  Schaack,  for  defendants  in  error. 

Thomson,  J. 

On  June  19,  1890,  Mary  E.  Fisk  sold  and  conveyed  to 
John  McCain,  Louis  F.  Groth  and  Ferdinand  B.  Becker  a 
number  of  lots  in  Fisk's  addition  to  the  town  of  Fairview, 
in  Arapahoe  county,  for  the  sum  of  $23,000.  Of  the  pur- 
chase price,  they  paid  $3,000  in  cash,  and  executed  four 
notes  for  the  residue, — one  for  $2,000,  due  September  12, 
1890,  and  three  for  $6,000  each,  due  respectively  on  the  12th 
day  of  June,  1891,  the  12th  day  of  June,  1892,  and  the  12th 
day  of  June,  1893,  all  with  interest  from  date.  The  payment 
of  these  notes  was  secured  by  a  deed  of  trust  upon  the  premises 
sold,  which  was  duly  recorded  on  the  23d  day  of  June,  1890. 
After  the  execution  of  the  trust  deed,  McCain,  Groth  and 
Becker  placed  upon  the  premises  three  brick  sheds,  a  seventy- 
five  horse  power  engine,  two  boilers,  a  brick  machine,  and 
certain  other  machinery  and  apparatus,  to  be  used  in  the  man- 
ufacture of  brick.  Before  this  machinery  was  placed  upon 
the  premises,  these  parties  were  indebted  to  the  People's  Na- 
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tional  Bank  of  Denver,  in  the  sum  of  $15,000,  and  on  the  4th 
day  of  December,  1891,  long  after  the  machinery  was  so  placed^ 
to  secure  the  payment  of  that  indebtedness,  they  executed  to 
Frederick  Schrader  a  chattel  mortgage  of  the  improvements, 
engine,  boilers,  machinery  and  apparatus,  which  they  had 
placed  upon  the  land.     On  the  18th  day  of  December,  1891, 
the  debt  to  the  bank  being  due,  Schrader  and  the  bank  took 
possession  of  the  property  enumerated  in  the  chattel  mort- 
gage, and  caused  it  to  be  sold  at  public  auction, — the  pur- 
chasers being  Charles  W.  Larmon  and  Flavius  N.  Davis, 
who  afterwards  entered  upon  the  premises  and  removed  the 
property  therefrom.     On  the  12th  day  of  May,  1892,  on  ac- 
count of  default  by  McCain,  Groth  and  Becker  in  the  pay- 
ment of  their  second  note  to  Mrs.  Fisk,  which  defavdt,  by 
the  terms  of  the  deed  of  trust,  authorized  foreclosure  for  the 
entire  indebtedness,  Mrs.  Fisk  caused  the  premises  to  be 
advertised  for  sale  and  sold  in  the  manner  provided  by  the 
trust  deed,  realizing  f4,600  from  the  sale,  which  was  credited 
upon  the  indebtedness  which  the  trust  deed  secured.    She 
brought  this  action  against  Schrader,  the  bank,  McCain, 
Groth,  Becker,  Larmon  and  Davis,  to  recover  damages  for 
the  impairment  of  her  security  by  the  sale  and  removal  of 
the  improvements,  machinery  and  apparatus,  alleging  that 
they  were  so  annexed  to  the  real  estate  as  to  be  part  of  it, 
and  were,  therefore,  subject  to  the  lieu  of  her  deed  of  trust 
The  answer  admitted  the  placing  upon  the  premises  by 
McCain,  Groth  and  Becker  of  the  articles  of  property  de- 
scribed in  the  complaint,  but  denied  that  they  were  placed 
there  as  permanent  fixtures  or  improvements,  averring  that 
they  were  personal  property,  and  were  put  upon  the  land 
solely  for  the  purpose  of  carrying  on  the  business  of  manu- 
facturing brick,  and  were  at  all  times  subject  to  removal. 
The  answer  also  averred  that  McCain,  Groth  and  Becker 
were  partners,  engaged  in  the  manufacture  of  brick,  and  that 
the  land  was  sold  to  them  by  the  plaintiff,  and  was  obtained 
by  them  for  the  purposes  of  carrying  on  their  trade  and  busi- 
ness as  partners;  and  that  their  indebtedness  to  the  bank 
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was  for  money  borrowed  by  them  to  provide  machinery  for 
carrying  on  their  business  upon  the  property,  and  was  spent 
by  them  in  the  purchase  of  the  machinery  and  the  erection 
of  the  buildings  mentioned  in  the  complaint.  The  answer 
further  stated  that  Schrader  and  the  bank  were  induced  to 
proceed  with  the  sale  of  the  property  on  their  chattel  mort- 
gage, by  the  assurance  of  Archie  C.  Fisk,  the  agent  of  the 
plaintiff,  that  the  plaintiff  would  make  no  further  claim  upon 
the  property,  and  that  except  for  such  assurance  they  would 
not  have  sold  it.  Tlie  replication  denied  any  assurance  by 
Archie  C.  Fisk,  and  denied  that  he  was  the  agent  of  the 
plaintiff,  or  had  any  authority  to  speak  for  her  concerning  the 
property. 

The  evidence  was  that  the  boilers  were  placed  on  brick 
foundations,  sunk  in  the  ground,  and  were  walled  in  with 
brick ;  and  that  the  engine  and  brick  machine  were  also  laid 
on  brick  foundations,  sunk  in  the  ground,  and  attached  to  the 
foundations  by  iron  rods  or  bolts.  All  of  this  machinery  was 
massive  and  heavy,  and  the  other  apparatus  was  connected 
with  it  by  proper  appliances.  The  machinery  was  enclosed 
in  buildings  erected  by  McCain,  Groth  and  Becker  and  was 
•adapted  to,  and  used  in,  the  manufacture  of  brick.  The  brick 
was  to  be  manufactured  out  of  clay  from  the  land  sold  by  the 
plaintiff.  At  the  time  of  the  foreclosure  of  the  chattel  mort- 
gage, about  6,000,000  brick  had  been  made,  and  it  was  esti- 
mated that  there  was  enough  clay  upon  the  land  to  make 
100,000,000.  In  making  these  brick  the  land  was  excavated, 
in  places,  to  a  depth  of  twenty-two  or  twenty-three  feet,  and 
on  portions  of  the  ground  the  clay  was  sixty  feet  deep.  In 
August  or  September,  1890,  Mr.  Groth,  for  himself,  McCain 
and  Becker  negotiated  a  loan  at  the  People's  National  Bank 
of  $5,000,  stating  that  they  wanted  the  money  to  buy  a 
boiler,  engine  and  other  machinery,  and  proposing  to  give  the 
bank  a  chattel  mortgage  on  the  property  whenever  the  bank 
might  ask  for  it.  Of  the  money  loaned,  f 2,000  was  placed 
to  their  credit  first,  afterwards  |?2,000  more,  and  subsequently 
the  remaining  $1,000.    They  drew  checks  against  this  money. 
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together  with  other  moneys  deposited  by  them  for  all  pur- 
poses. Afterwards  they  ordered  more  machinery,  and  ap- 
plied to  the  bank  for  a  further  loan  of  810,000.  After  some 
discussion  among  themselves,  the  officers  of  the  bank  ac- 
ceded to  their  request,  and  they  executed  their  note  for  the 
amount  to  the  bank  with  a  Mr.  Hart  as  security.  They  then 
again  offered  to  give  the  bank  a  chattel  mortgage  of  the  prop- 
erty whenever  it  might  want  such  security.  Prior  to  the 
time  when  the  chattel  mortgage  was  finally  given,  all  of  the 
notes  were  several  times  renewed,  and  at  each  renewal  the 
makers  repeated  their  offer  of  a  chattel  mortgage,  to  be  ex- 
ecuted whenever  it  might  be  wanted.  On  the  4th  day  of  De- 
cember, 1891,  about  a  year  after  the  last  sum  was  borrowed, 
and  the  machineiy  and  improvements  placed  upon  the  ground, 
the  chattel  mortgage  which  had  been  offered  was  given  at 
the  request  of  the  bank,  and  two  or  three  weeks  afterwards, 
the  mortgagee  took  possession  of  the  property  and  sold  it.  It 
was  admitted  that  from  the  time  the  firm  commenced  busi- 
ness, down  to  the  time  of  the  execution  of  the  chattel  mort- 
gage, it  deposited  in  this  bank,  in  addition  to  the  amounts 
borrowed,  the  sum  of  $68,000,  the  proceeds  of  its  business, 
and  drew  its  checks  from  time  to  time  against  the  entire  fund 
for  the  general  purposes  of  its  business. 

Mr.  L#awrence,  an  officer  of  the  bank,  testified  that  about 
a  week  before  the  sale  took  place,  he  had  a  conversation  with 
Archie  C.  Fisk,  on  the  subject  of  the  proposed  sale.  Mr. 
Fisk  was  the  trustee  named  in  the  trust  deed.  Mr.  Lawrence 
said  he  was  told  by  Mr.  Schrader  that  the  bank  had  been  no- 
tified by  Mr.  Fisk  that  he  objected  to  selling  the  property ; 
that  he  (witness)  immediately  looked  Mr.  Fisk  up,  and  ex- 
plained to  him  the  circumstances  under  which  the  money  was 
loaned,  and  the  chattel  mortgage  taken,  and  that  Mr.  Fisk 
said  he  had  not  understood  the  matter  and  remarked :  ^^  Mr. 
Lawrence,  if  that  is  a  fact,  I  don't  think  I  ought  to  disturb 
you ;  if  the  way  you  stated  to  me,  which  I  have  no  reason  to 
doubt,  I  don't  think  I  ought  to  disturb  you ;  go  ahead,  Mr. 
Lawrence,  I  don't  think  I  will  give  you  any  trouble."    The 
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witness  further  said  that  when  he  repeated  the  conversation 
to  the  bank,  it  proceeded  with  the  sale.  Mr.  Fisk,  testifying 
with  regard  to  the  same  conversation,  said  that  what  he  told 
Mr.  Lawrence  was,  that  he  (Fisk)  had  signed  the  notice  as 
trustee,  that  he  did  not  own  the  note,  that  under  his  (Law- 
rence's) statement  of  facts  there  might  be  something  in  the 
claim,  but  he  could  not  say  until  he  should  confer  with  his 
attorneys ;  and,  when  he  did,  if  their  views  coincided  with 
Lawrence's,  he  would  notify  the  bank  that  he  had  no  further 
objection. 

There  was  evidence  from  which,  if  the  case  made  by  the 
plaintiff  entitled  her  to  a  recovery,  the  injury  to  her  security 
might  be  estimated.  The  judgment  was  against  her,  and 
she  brings  error. 

We  have  held  that  an  action  may  be  maintained  by  a  mort- 
gagee, or  the  beneficiary  in  a  deed  of  trust,  for  an  injury  done 
to  the  security.  Vaughn  v.  OrtBgly^  8  Colo.  App.  378. 
This  suit  was,  therefore,  properly  brought. 

Whether,  as  between  the  immediate  parties  to  the  trust 
deed,  the  articles  of  property  in  controversy  were  so  annexed 
to  the  real  estate  as  to  become  part  of  it,  depends  upon  the 
character  of  the  articles,  the  manner  of  their  annexation,  the 
uses  to  which  they  were  to  be  applied,  and  the  intention  with 
which  they  were  annexed.  It  appears  from  the  answer  that 
the  purchasers  of  the  land  were  partners  in  the  business  of 
manufacturing  brick,  and  that  the  land  was  bought  by  them 
to  be  used  in  carrying  on  their  business.  The  machinery 
was  heavy  and  massive ;  it  was  such  machinery  as  is  neces- 
sary in  the  manufacture  of  brick ;  it  was  purchased  to  be  used 
upon  the  land;  it  was  laid  upon  and  fastened  to  brick  founda- 
tions sunk  in  the  ground ;  the  appendant  articles  were  appli- 
ances to  be  used  in  operating  the  machinery,  and  during  the 
time  the  business  was  carried  on,  all  the  machinery  and  ap- 
pliances were  devoted  to  the  uses  for  which  they  were  placed 
upon  the  land.  In  purchasing  both  the  land  and  machinery, 
the  copartnership  had  the  same  object  in  view,  and  they  were 
to  be  used  together  for  the  same  purpose.    To  carry  on  their 
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business,  they  needed  both  the  land  and  the  machinery,  and 
not  till  they  had  united  the  two  were  they  prepared  to  pro- 
ceed. It  abundantly  appears  that  these  chattels  were  actually 
annexed  to  the  real  estate,  and  were  annexed  in  such  manner 
as  to  evidence  an  intention  that  they  were  to  remain  perma- 
nently in  their  place,  and  they  were  put  there  to  be  applied 
to  the  same  purposes  to  whic^  the  real  estate  was  appropri- 
ated. In  using  the  word  "  permanently "  we  do  not  mean 
perpetually.  That  chattels  may  be  permanently  an  accession 
to  the  land,  a  purpose  that  they  should  remain  there  forever, 
or  even  until  they  are  worn  out  by  use,  is  not  necessary. 
It  is  sufficient  that  their  situation  is  to  be  as  permanent  as 
the  business  in  which  they  are  to  be  used,  and  the  intention 
with  which  they  are  placed,  is  to  be  sought  in  the  surround- 
ing facts  and  circumstances,  and  not  in  the  secret  mental 
operations  of  the  parties. 

The  machinery  was  placed  upon  the  land  after  the  trust 
deed  was  executed ;  but  that  fact  does  not  affect  the  ques- 
tion whether  it  became  an  accession  to  the  real  estate.  If  it 
did,  and  that  it  did  we  have  no  doubt,  it  was  incorporated 
with  the  land ;  the  two  became  an  entirety,  and,  together, 
constituted  the  plaintiff's  security.  We  have  no  hesitation 
in  expressing  the  opinion  that  as  between  the  plaintiff  and 
the  grantors  in  the  trust  deed,  the  property  in  controversy 
was  unified  with  the  real  estate,  and  that  upon  default  in 
the  payment  of  the  debt  secured,  she  was  entitled  to  resort 
for  indemnity  to  the  land  and  fixtures  together.  Roseville 
A.  3f.  Co,  V.  Iowa  O.  M.  Co.^  15  Colo.  29 ;  Climie  v.  Wood^ 
8  Exch.  256 ;  Winslotv  v.  Merchants  Insurance  Co.^  4  Met. 
(Mass.)  306  ;  Hopewell  Mills  v.  Taunton  Savings  Banh^  150 
Mass.  519;  Feder  v.  Van  Winkle,  53  N.  J.  Eq.  370;  Cunr 
ningham  v.  Oureton,  96  Ga.  489 ;  Fifield  v.  Farmers^  National 
Bank,  148  111.  168 ;  Jones  v.  Bull,  85  Tex.  186 ;  Voorhees  v. 
McGinnis,  48  N.  Y.  278 ;  Porter  v.  Pittsburg  Steel  Co.,  122 
U.  S.  267. 

The  intention  with  which  the  machinery  was  placed  upon 
the  ground  is  apparent  from  the  general  facts ;  but  this  case 
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possesses  a  feature  peculiar  to  itself,  which  gives  emphasis 
to  the  other  evidence.  Not  only  did  the  transaction  between 
the  plaintiff  and  the  purchasers  from  her,  contemplate  the 
use  to  which  the  land  was  to  be  put,  and  the  placing  upon 
it,  of  machinery  like  this,  but  it  also  contemplated  the  con- 
stant diminution  of  the  value  of  the  land,  by  covering  it  with 
deep  excavations,  and  denuding  it  of  its  clay,  so  that  unless 
the  plaintiff  should  have  the  benefit  of  the  accession  to  the 
real  estate,  her  security  might  become  pi-actically  worthless. 
Having  concluded  that  as  against  the  plaintiff  the  makers 
of  the  trust  deed  could  lay  no  claim  to  the  machinery,  we 
shall  now  consider  the  situation  of  the  holders  of  the  chattel 
mortgage,  and  the  purchasers  at  the  chattel  mortgage  sale,  in 
relation  to  the  property.  Whatever  rights  they  may  have 
had,  were  derived  from  an  oral  understanding  between  the 
mortgagors  and  the  mortgagee  at  the  time  of  the  contraction 
of  the  indebtedness  to  the  bank.  It  is  contended  on  behalf 
of  the  plaintiff  that  the  promise  of  McCain,  Groth  and  Becker, 
when  they  borrowed  the  money,  to  secure  it  by  a  mortgage 
on  the  machinery  at  some  future  time  if  so  required,  created 
an  equity  superior  to  that  of  the  beneficiary  in  tbe  trust  deed, 
and  entitled  the  mortgage  which  was  finally  given  to  priority 
over  the  plaintiff's  lien ;  and  counsel  support  their  position 
by  reference  to  a  number  of  authorities,  some  of  which  we 
shall  specially  examine.  In  Tlfft  v.  Horton^  63  N.  Y.  377, 
the  plaintiff  manufactured  the  machinery  for  a  Mrs.  Brown, 
under  a  written  contract.  By  the  terms  of  the  contract  the 
machinery  was  to  be  put  up  and  used  in  an  elevator  Mrs. 
Brown  was  building,  and  she  was  to  give  for  a  portion  of  the 
purchase  price  her  promissory  notes  secured  by  a  mortgage 
on  the  machinery.  The  machinery  was  completed  according 
to  the  contract,  and,  while  it  was  still  in  the  plaintiff's  shop, 
the  mortgage  was  given.  The  instrument  provided  that  the 
machineiy  should  remain  personal  property  until  the  notes 
were  paid,  notwithstanding  the  manner  in  which  it  might 
be  placed  in  the  elevator,  and  authorized  the  plaintiff,  in 
case  of  default,  to  enter  the  elevator  and  take  it  away.    The 
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defendants  claimed  title  through  three  real  estate  mortgages 
executed  before  the  machinery  was  placed  upon  the  premises. 
The  court  held  that  the  machinery  was  subject  to  the  chattel 
mortage,  saying  that  by  the  agreement  of  the  then  owner 
of  the  land  with  the  plaintiff  it  was  to  remain  personal  prop- 
erty until  the  notes  were  paid,  and  that  although  the  in- 
tention of  the  owner  of  the  land  was  that  the  machinery 
should  ultimately  become  part  of  the  realty,  yet  that  purpose 
was  subordinate  to  the  prior  intention  expressed  in  the  chat- 
tel mortgage.  In  Binkley  v.  Forkner^  117  Ind.  176,  a  chattel 
mortgage  had  been  given  for  the  purchase  price  of  an  engine, 
boiler,  shafting  and  other  machinery,  while  the  articles  were 
still  in  the  possession  of  the  vendors.  The  mortgage  pro- 
vided that  the  machineiy  should  be  treated  as  personal  prop- 
erty until  the  notes  were  paid.  It  was  afterwards  placed 
upon,  and  attached  to,  land  of  the  vendee,  upon  which  he 
had  executed  a  mortgage.  It  was  held  that  as  to  the  ma- 
chinery, the  chattel  mortgage  was  entitled  to  precedence.  In 
Ca9e  Mfg.  Co.  v.  Qarvev^  45  Ohio  St.  289,  by  agreement  of  the 
parties  at  the  time  of  the  purchase,  the  title  to  the  property 
was  to  remain  in  the  vendor  until  it  was  paid  for.  At  the 
time  when  and  the  place  where  the  agreement  was  made,  it 
was  valid  and  enforcible  even  against  an  innocent  purchaser, 
and  it  was  upheld  against  a  subsequent  mortgage  of  the  real 
estate  to  which  the  property  had  been  annexed.  The  other 
cases  to  which  we  are  referred  are  similar  in  their  main  fea- 
tures to  the  foregoing,  and  need  not  be  specially  noticed. 
But  before  inquiring  whether  any  of  them  can  be  regarded 
as  applicable  to  the  case  in  hand,  we  think  it  well  to  call  at- 
tention to  an  important  qualification  of  the  doctrine  of  Blnk- 
let/  V.  Forknevy  contained  in  the  opinion  in  which  the  doc- 
trine is  announced.  The  coui*t  held  that  if  the  detachment 
(rf  the  mortgaged  chattels  would  materially  affect  the  security 
of  the  real  estate  mortgagee,  the  claim  under  the  chattel 
mortgage  would  not  prevail  over  the  prior  real  estate  mort- 
gi^.  It  is  clear  that  by  reason  of  the  uses  to  which  the 
land  here  was  put,  the  detachment  of  tins  machinery  did 


Digitized  by 


Googk 


80  FisK  V.  Bank..  [Sept.  T., 

seriously  and  injuriously  affect  the  security  of  the  plaintiff. 
We  may  say  further  that  the  doctrine  of  able  courts  is  that 
an  agreement  by  the  mortgagor  that  an  accession  to  real 
estate  shall  be  the  property  of  another  until  an  indebtedness 
to  the  latter,  whether  for  the  purchase  price  or  not,  shall  be 
discharged,  is  invalid  as  against  the  holder  of  a  prior  real 
estate  mortgage.  Tarbell  v.  Page^  166  Mass.  266 ;  JSxstrom 
V.  Hall^  90  Me.  186 ;  Porter  v.  Pittsburg  Steel  Co.^  supra. 

But,  giving  the  decisions  which  have  been  urged  upon  us 
the  utmost  effect  which  their  language  will  warrant,  we  do 
not  see  how  the  present  case  can  be  brought  within  them. 
Either  the  title  to  the  property  had  never  passed  out  of  the 
vendor,  so  that  he  was  entitled  to  follow  it  wherever  it  might 
be  found,  or  before  it  had  left  his  possession,  he  had  secured 
himself  by  a  chattel  mortgage  upon  it  for  the  unpaid  pur- 
chase price,  so  that,  as  to  him,  it  remained  personal  property 
until  the  debt  was  paid.  Whether  he  claimed  as  conditional 
vendor  or  mortgagee,  he  had  a  valid  legal  interest  in  the 
property,  which  could  not  be  divested  without  his  consent. 
Nothing  like  that  appears  here.  The  holders  of  the  chattel 
mortgage  never  were  the  ownei*s  of  the  machinery.  It  never 
was  in  their  possession.  The  indebtedness  to  the  bank 
was  contracted,  apparently,  to  enable  the  boiTowers  to  pay, 
wholly  or  partially,  for  this  macliinery.  The  money  was 
placed  in  their  genend  account,  which  included  other  moneys 
belonging  to  them.  How  much,  if  any,  of  this  particular 
money,  they  used  in  paying  for  the  property,  is  uncertain,  and 
is  as  unimportant  as  it  is  uncertain.  There  was  no  contract 
which  entitled  the  bank  to  interfere  with  any  disposition  which 
they  might  conclude  to  make  of  the  machinery.  There  was 
an  offer  or  a  promise  which  amounted  to  nothing  more  than 
an  offer,  by  them,  to  give  the  bank  a  mortgage  upon  it ;  but 
until  there  was  an  acceptance  of  the  offer,  there  was  no  con- 
tract, and  the  offer  was  not  accepted  until  the  bank  demanded 
the  mortgage  a  year  afterwards,  and  then,  the  acceptance 
was  too  late.  In  the  mean  time,  McCain,  Groth  and  Becker, 
the  owners  of  the  machinery,  in  the  exercise  of  their  un- 
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questioned  right  to  do  with  it  as  they  might  see  fit,  annexed 
it  to  the  land ;  the  lien  of  the  plaintifiTs  trust  deed  attached 
to  it  as  part  of  the  real  estate,  and  it  was  thenceforth  out 
of  their  power  to  make  any  disposition  of  the  property  det- 
rimental to  her ;  so  that,  by  the  chattel  mortgage  which  it 
took,  the  bank  acquired  no  right  in  the  machinery  as  against 
the  plaintiff. 

The  remaining  question  is  whether  the  plaintiff  is  estopped 
to  assert  her  rights  by  reason  of  the  conversation  between 
Lawrence  and  Archie  C.  Fisk.  Mr.  Fisk  was  the  trustee 
who  held  the  title  to  the  real  estate  as  security  for  the  debt 
to  the  plaintiff.  By  the  terms  of  the  trust  deed,  he  had 
authority  to  advertise  and  sell  the  land,  in  case  of  default 
by  the  makers  of  the  notes ;  to  execute  a  deed  to  the  pur- 
chaser; and  to  apply  the  net  proceeds  in  discharge  of  the 
debt.  The  deed  gave  him  no  further  power,  and  there  is 
nothing  in  the  record  to  show  that  any  additional  power  was 
otherwise  conferred.  As  far  as  we  can  see,  the  only  agency 
he  possessed  was  that  ci-eated  by  the  deed.  He  had,  there- 
fore, no  authority  to  make  any  outside  contract  in  relation 
to  the  property.  Whatever  assurance  he  may  have  given 
the  bank  that  the  plaintiff  would  make  no  claim  upon  the 
machinery,  was  not  binding  on  her,  and,  as  against  her,  was 
not  an  estoppel.  But  even  if  the  fact  had  been  otherwise, 
the  language  which  the  witness  put  into  his  mouth,  was  not 
the  assurance  which  the  defendants  pleaded.  The  answer 
alleged  that  they  were  induced  to  proceed  with  the  sale  by 
the  assurance  of  the  plaintiff,  through  Archie  C.  Fisk,  that 
she  would  make  no  further  claim  upon  the  property,  and 
that  but  for  such  assurance,  there  would  have  been  no  sale. 
But  the  proof  fell  far  short  of  the  averment.  .  As  to  what 
Mr.  Fisk  said  we  accept  the  testimony  of  .Mr.  Lawrence, 
rather  than  that  of  Mr.  Fisk,  because  the  court  found  for  the 
defendants;  but,  considering  as  a  whole  the  language  of 
Mr.  Fisk  as  it  was  given  by  Mr.  Lawrence,  and  in  order  to 
ascertain  what  Mr.  Fisk  intended  by  it,  it  must  be  so  con- 
sidered^ we  find  in  it  no  promise  that  the  plaintiff  would 
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submit  to  the  sale.  It  contained  nothing  but  the  opinion 
of  Mr.  Fisk  upon  the  statement  of  Mr.  Lawrence.  If  that 
statement  was  true,  he  thought  the  claim  made  by  Mr.  Law- 
rence was  good,  and  it  would  not  be  right  to  gainsay  it.  Of 
course,  if  the  statement  was  not  true,  his  conclusion  would 
be  different;  until  the  truth  of  the  statement  should  be 
tested,  there  was  no  conclusion,  and  what  he  might  finally 
think  would  depend  upon  an  investigation  of  the  facts.  This 
is  all  that  a  close  analysis  enables  us  to  extract  from  the 
language  of  Mr.  Fisk.  How  an  estoppel  can  be  predicated 
upon  a  hypothetical  expression  of  opinion,  our  researches 
have  failed  to  reveal  to  us. 

We  believe  that  the  articles  of  machinery  were  fixtures ; 
that  the  plaintiff's  deed  of  trust  covered  them;  and  that 
their  detachment  from  the  land  was  an  impairment  of  her 
security. 

The  judgment  will  therefore  be  reversed. 

Reversed. 


[No.  161S.] 
Marshall  v.  Old. 


1.  Contracts— Mortgages— Pleading. 

Where  there  was  a  first  and  second  mortgage  on  a  piece  of  property  and 
the  mortgagor  abandoned  it  and  the  second  mortgagee  proposed 
that  if  the  first  mortgagee  would  forbear  a  foreclosure  he  would 
take  charge  of  the  property  and  after  paying  the  expense  of  collec- 
tion, the  taxes  and  repairs,  would  pay  to  the  first  mortgagee  the 
rents,  which  was  consented  to  by  the  first  mortgagee  but  no  definite 
time  was  fixed  during  which  the  foreclosure  should  be  forborne, 
and  the  second  mortgagee  took  possession,  collected  the  rents  and 
paid  a  part  of  the  rents  to  the  first  mortgagee  and  the  first  mort- 
gagee forbore  his  foreclosure  for  nearly  two  years,  he  had  a  right 
of  action  for  the  balance  of  the  rents  collected  above  the  expense 
of  collecting,  etc.,  and  not  paid  over,  and  a  complaint  that  aUeges 
the  above  facts  states  a  good  cause  of  action. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
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Mr.  A.  J.  Rising  and  Mr.  S.  E.  Marshall,  for  appellant 

Mr.  T.  J.  O'DoNNELL  and  Mr.  Edwin  H.  Park,  for  ap- 
pellee. 

Thomson,  J. 

The  appellee  was  plaintiflf,  and  the  appellant,  with  whom 
was  joined  R.  H.  Marshall,  was  defendant  below.  Thei-e  was 
no  service  of  summons  upon  R.  H.  Marshall,  and  no  appear- 
ance in  his  behalf,  and  the  cause  proceeded  to  trial  and  judg- 
ment against  the  appellant  alone.  The  amended  complaint 
alleged  that  on  January  1,  1894,  the  plaintiff  was  the  owner 
and  holder  of  two  past  promissory  notes  for  $6,000  each,  sep- 
arately secured  by  trust  deeds  upon  real  estate  described, 
and  the  defendants  were  the  owners  and  holdei's  of  two  trust 
deeds  upon  the  same  pi'emises,  subsequent  and  subject  to 
those  of  the  plaintiff,  and  executed  to  secure  the  payment  to 
them  of  an  indebtedness  of  #2,000  ;  and  that  on  that  day, 
the  owners  of  the  equities  being  insolvent,  and  having  aban- 
doned the  property,  the  defendants  proposed  to  the  plaintiff 
that  if  he  would  forbear  foreclosure,  and  allow  them  time  to 
make  some  disposition  of  the  premises,  by  whicli  their  debt 
might  be  protected,  they  would  take  charge  of  the  property, 
and  collect  the  rents,  and  turn  them  over  to  the  plaintiff. 
The  complaint  then  proceeded  as  follows : 

"  That  plaintiff  then  and  there  agreed  with  the  defendants, 
in  consideration  of  the  payment  to  him  (plaintiff)  of  all  the 
rents  of  the  said  premises  (to  be  applied  upon  the  interest 
upon  said  notes),  to  postpone  and  forbear  foreclosure  for  such 
a  time  and  so  long  as  the  defendants  should  pay  to  the  plain- 
tiff the  rents  as  aforesaid,  the  defendants  then  and  there 
agreeing  with  the  plaintiff,  in  consideration  of  plaintiff's  for- 
bearance and  postponement  of  said  foreclosure  and  giving 
the  defendants  time  to  sell  or  dispose  of  the  said  premises  so 
as  to  protect  their  said  second  trust  deed  notes,  to  take 
charge  of  said  premises  and  keep  the  same  in  repair  and  col- 
VOL.  XJV — 3 
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lect  and  pay  the  rents  to  plaintiff  as  aforesaid,  less  the  amount 
of  taxes  paid,  to  be  applied  by  the  plaintiff  as  aforesaid. 

^^That  the  plaintiff  did,  in  consideration  of  the  defendants* 
said  agreement  and  the  payment  of  rents  as  aforesaid,  forbear 
and  postpone  said  foreclosure  and  did  not  foreclose  his  said 
deeds  of  trust  within  two  years  from  January  1, 1894. 

^^  That  the  defendants  did  thereafter  take  charge  of  said 
premises  and  collect  the  rents  thereof,  and,  on  or  about  Feb- 
ruary 1, 1894,  paid  to  the  plaintiff  the  sum  of  $47.50  for 
rent  according  to  the  terms  of  said  agi'eement;  that  there- 
after defendants  paid  to  the  plaintiff  the  following  sums,  to 
wit,  on  or  about  the  following  dates,  April  6, 1894,  $18.50; 
Apiil  8,  1894,  $28.50;  May  8, 1894,  $28.75;  November  15, 
1894,  $50.00 ;  January  25, 1895,  $50.00,  and  June  14, 1895, 
$50.00,  being  a  total  of  $268.25. 

"  That  the  said  premises  were  rented  for  the  sum  of  $25.00 
per  month  each,  for  the  years  of  1894  and  1895,  and  were 
occupied  for  the  full  time;  that  the  defendants  have  col- 
lected as  rents  from  the  said  premises,  for  the  said  years  of 
1894  and  1895,  the  sum  of  $1,200,  but  have  only  paid  to 
plaintiff  the  sum  of  $263.25;  that  there  is  now  due  and 
owing  the  plaintiff  from  the  defendants  the  sum  of  $986.75." 

This  complaint  was  not  demurred  to,  but  the  point  is  made 
here  that  it  does  not  state  a  cause  of  action.  The  argument 
is  that  it  does  not  set  forth  an  agreement  in  which  there  was 
a  mutual  concurrence  by  the  parties,  and  that  there  was, 
therefore,  no  contract  to  enforce.  According  to  the  com- 
plaint, the  plaintiff  agreed,  in  consideration  of  the  payment 
to  him  of  all  the  rents  of  the  premises,  to  forbear  foreclosure 
as  long  as  the  rents  should  be  so  paid  to  him,  while  the  de- 
fendants agreed  in  consideration  of  his  forbearance  of  fore- 
closure for  a  sufficient  time  to  enable  him  to  dispose  of  the 
premises  so  as  to  protect  their  own  notes,  to  turn  over  to  him 
the  rents,  less  taxes,  which  they  were  to  pay  and  deduct. 
These  two  so-called  agreements  are  not  the  same.  Saying 
nothing  of  the  difference  between  them  as  to  the  time  of  for- 
bearance, they  vary  as  to  the  amount  to  be  paid.     One  con- 
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templates  the  pajrment  of  the  whole  amount  of  the  rents  to 
the  plaintiflf,  while  the  other  contemplates  the  payment  of 
only  a  portion — that  is,  the  whole  amount,  diminished  by  a 
deduction  for  taxes.  Each  agreement  was  unilateral,  and 
of  no  effect  unless  concurred  in  by  the  other  party.  If  the 
complaint  contained  nothing  on  the  subject  of  an  agreement, 
except  that  of  which  we  have  just  spoken,  we  should  say 
that  the  position  of  the  defendant  was  well  taken,  and  that 
the  complaint  set  forth  no  contract,  and,  hence,  no  cause  of 
action.  A  unilateral  agreement  amounts  only  to  a  proposi- 
tion by  one  party  to  another,  and  until  it  is  accepted  by  the 
one  to  whom  it  is  addressed,  it  is  binding  upon  neither.  Un- 
ilaterally employed,  the  word  "agree"  is  equivalent  to  the 
word  "  offer,"  and  a  contract  which  is  enforcible  results  only 
from  the  assent  of  the  other  party.  Railway  Co.  v.  Dane^ 
43  N.  Y.  240 ;  Pomeroy  on  Contracts,  §  50,  et  seq. 

It  does  not  appear  that  the  plaintiff's  proposition  to  the 
defendants  was  ever  accepted.  It,  therefore,  never  became 
a  contract,  and  we  do  not  see  that  anything  is  claimed  here 
on  account  of  it.  But  the  complaint  also  sets  forth  a  prop- 
osition from  the  defendants  to  the  plaintiff,  and  it  states 
facts  which  amount,  in  law,  to  an  acceptance  by  the  plaintiff 
of  that  offer.  The  complaint  distinctly  says  that  in  consid- 
eration of  the  defendants*  agreement  the  plaintiff  forbore 
foreclosure  for  two  years,  and  that  from  time  to  time  he 
received  from  the  defendants  rents  which  had  been  collected 
by  them  from  tenants  of  the  premises.  The  forbearance 
was  in  consideration,  not  of  the  plaintiff's,  but  of  the  defend- 
ants' agreement.  It  was  therefore  upon  that  agreement  that 
the  minds  of  the  parties  united.  In  conformity  with  that 
agreement,  the  plaintiff  forbore,  and  the  defendants  paid  him 
the  rent.  By  the  acts  of  the  parties,  it  became  a  valid  and 
enforcible  contract.  The  defendants  made  the  offer  and  the 
plaintiff  accepted  it.  It  was  not  necessary  for  the  plaintiff 
to  agree,  in  words,  to  postpone  foreclosure.  His  assent  to 
the  proposition  was  signified  by  his  compliance  with  the 
terms  of  the  offer.    A  request  followed  by  performance  con- 
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stitutes  a  contract.  Yancey  v.  Brawny  8  Sneed,  90 ;  Strong  v. 
Sheffield,  144  N.  Y.  392;  Morton  v.  Bum,  7  E.  &  A.  19;  2 
American  Leading  Cases  (5th  ed.),  96,  et  seq. 

And  it  is  not  necessary  that  there  should  be  a  stipulation 
to  forbear  for  a  specified  time.  An  agreement  to  forbear  for 
an  indefinite  time,  if  followed  by  actual  forbearance  for  a 
reasonable  time,  is  a  good  consideration  for  a  promise.  JElt- 
ing  V.  Vanderlyn,  4  Johns.  *237 ;  Thoma9  v.  Croft,  2  Rich. 
Law.  113;  Howe  v.  Taggart,  133  Mass.  284;  King  v.  Upton, 
4  Me.  387 ;  Moore  v.  McKenney,  83  Me.  80. 

We  do  not  think  that  the  complaint  is  defective  in  its 
statement  of  a  cause  of  action.  It  sets  forth  an  offer  by  the 
defendants  to  pay  to  the  plaintiff  the  rents  of  the  premises, 
less  taxes,  which  they  assumed,  if  he  would  forbear  foreclos- 
ure of  his  trust  deeds  for  an  indeterminate  time,  so  as  to 
enable  them  to  save  their  own  debt ;  and  then  avers  that  in 
consideration  of  their  promise,  he  did  postpone  foreclosure 
for  a  period  of  two  years,  which,  forming  our  judgment  from 
the  allegations  of  the  complaint,  seems  to  us  to  be  a  reason- 
able time.  His  performance  of  their  request  entitled  him  to 
a  fulfillment  of  their  promise. 

The  version  of  the  transaction  contained  in  the  answer  of 
the  defendant  Willis  M.  Marshall,  is,  that  on  the  1st  day  of 
February,  1894,  the  interest  due  upon  the  plaintiff's  notes 
since  October  1, 1893,  being  unpaid,  the  defendants  proposed 
to  the  plaintiff  that  if  he  would  postpone  foreclosure  proceed- 
ings upon  his  trust  deeds  for  two  years,  they  would  turn 
over  to  him  the  rents  of  the  premises,  less  the  expenses  of 
collection,  less  the  expenses  of  keeping  the  premises  in  re- 
pair, and  less  the  expenses  of  their  maintenance ;  that  the 
plaintiff  refused  to  postpone  foreclosure  for  two  years,  or  for 
any  time,  but  said  he  was  inclined  to  believe  that  if  the  de- 
fendants paid  him  the  rents  less  the  expenses  of  collection, 
repairs  and  maintenance,  he  might  not  foreclose;  that  by 
reason  of  his  statement,  and  a  hope  that  he  held  out  that  he 
would  not  foreclose,  they  paid  him  the  amounts  mentioned 
in  the  complaint,  and  paid  out  for  collection,  repairs  and 
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maintenance,  the  further  sum  of  $500,  and  that  the  plaintiff 
did  not  postpone  foreclosure  for  two  years.  The  answer 
agrees  with  the  complaint  in  this,  that  the  defendants  did 
request  the  plaintiff  to  forbear  foreclosure,  promising  to  pay 
him  the  rents  less  deductions ;  but  it  disagrees  with  the  com- 
plaint as  to  the  time  when  the  offer  was  made,  and  as  to  the 
character  of  the  deductions.  It  denies  that  foreclosure  was 
postponed  for  two  years,  but  it  does  not  deny  that  there  was 
a  postponement.  The  averments  of  the  answer  are  not  in- 
consistent with  the  existence  of  a  cause  of  action  in  the  plain- 
tiff ;  although  from  its  statements,  the  measure  of  his  recovery, 
if  he  was  entitled  to  a  recovery  at  all,  would  not  be  the  same 
with  that  which  he  claimed,  and  to  find  what  the  rights  of 
the  parties  were,  resort  must  be  had  to  the  evidence. 

For  the  defendants,  it  is  contended  that  the  evidence  is 
insufficient  to  support  the  judgment.  It  will,  therefore,  be 
necessary  to  look  into  it.  It  appears  that  the  plaintiff,  Mr. 
Old,  lived  out  of  Denver,  and  that  Mr.  E.  H.  Park  liad  the 
general  charge  of  the  property  for  him,  and  collected  the  in- 
terest on  his  loans.  Mr.  Park  was  a  witness  for  the  plaintiff, 
and  testified  that  in  January,  1894,  one  of  the  Marshall 
brothers  came  to  him,  and  proposed  an  arrangement  by  which 
Mr.  Old  would  not  foreclose  upon  the  property  for  two  years, 
so  as  to  allow  them  time  to  make  a  turn,  by  which  they  might 
collect  their  own  trust  deed  noises,  offering  to  take  charge  of 
the  property,  keep  it  in  repair,  collect  the  rents,  and  pay  them 
to  Mr.  Old  to  be  applied  upon  his  interest;  that  witpess 
replied  that  he  had  no  authority  to  speak  for  Mr.  Old  in 
relation  to  the  proposition ;  that  a  short  time  afterwards, 
Mr.  Old  came  to  the  city,  and  witness  went  with  him  to  the 
defendants'  place  of  business,  where  Mr.  Old  had  an  inter- 
view with  them ;  that  they  then  and  there  suggested  that 
they  take  the  property  and  collect  the  rents,  and  after  de- 
ducting what  was  necessary  to  keep  the  premises  in  repair, 
and  pay  the  taxes,  turn  the  balance  over  to  Mr.  Old  to  apply 
upon  his  interest,  the  latter  to  forbear  foreclosure  for  two 
years,  or  some  such  time,  so  that  they  could  turn  the  prop- 
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erty  in  some  way,  and  get  their  money  out  of  it ;  and  that 
Mr.  Old  agreed  to  the  request,  and  said  he  would  not  fore- 
close if  they  would  turn  the  rents  over  to  him  as  they  pro- 
posed. Willis  H.  Marshall,  the  appellant,  was  a  witness 
for  the  defense.  His  testimony  was  that  on  the  10th  day 
of  February,  1894,  he  went  to  Mr.  Park,  and  stated  to 
him  that  the  defendants  had,  or  soon  would  have,  possession 
of  the  property,  by  assignment  from  its  owners ;  that  they 
had  no  money  to  put  into  the  property  to  protect  their  second 
deeds  of  trust,  but  hoped  that  the  times  would  improve  so 
that  a  deal  of  some  sort  could  be  made,  whereby  they  could 
get  out,  or  partially  so ;  and  proposed  to  Mr.  Park  that  they 
would  pay  over  to  him  the  rents  from  the  property,  less  five 
per  cent  commission  for  collecting  them,  and  less  maintenance 
and  expenses  in  taking  care  of  the  property,  provided  he 
would  agree  to  delay  foreclosure.  The  witness  further  tes- 
tified that  Mr.  Park  refused  to  accede  to  the  request,  saying, 
however,  that  he  was  satisfied  that  if  they  would  turn  over 
the  rents  as  they  proposed,  Mr.  Old  would  not  foreclose. 
The  witness  also  stated  that  delay  of  foreclosure  was  not 
asked  for  any  definite  time,  saying,  "a  year  would  have 
suited  me,  or  two  or  three  years."  The  evidence  showed  that 
the  plaintiff  foreclosed  one  of  his  trust  deeds  on  the  27th  day 
of  January,  1896,  and  the  other  on  the  2d  day  of  March,  1896. 
Marshall  testified  that  rents  to  the  amount  of  $1,200  were 
collected,  from  which  there  was  to  be  deducted  five  per  cent 
commission  for  collecting  them ;  and  that  the  payments  to 
the  plaintiff,  and  the  outlay  for  repairs,  maintenance  and 
taxes,  footed  up,  $649.    The  judgment  was  for  $446.80. 

We  do  not  see  how  it  can  be  said  that  the  evidence  does 
not  support  the  judgment.  There  was  no  serious  disagree- 
ment beween  the  witnesses,  but  if  there  had  been,  we  should 
accept  that  testimony  as  true,  which  would  sustain  the  judg- 
ment of  the  court.  It  was  proved  that  the  defendants  re- 
quested postponement  of  foreclosure,  for  an  unspecified  time, 
agreeing  to  collect,  and  account  to  the  plaintiff  for  the  rents, 
less  certain  deductions.    It  was  in  evidence  that  the  plain- 
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tiff  acceded  to  the  request,  and  did  delay  foreclosure  for 
nearly,  if  not  quite,  two  years,  a  period  which  was  reason- 
able, and  entirely  satisfactory,  according  to  the  testimony  of 
Mr.  Marshall  himself.  It  was  shown  that  the  defendants 
did  collect  the  rents,  and  that,  after  making  allowance  for  all 
the  deductions  they  claimed,  and  their  commissions,  they 
paid  only  a  portion  of  the  amount  to  the  plaintiff.  By  the 
delay,  they  were  enabled  to  receive  the  rents.  If  the  plain- 
tiff had  foreclosed  immediately,  these  would  have  gone  to 
the  purchaser  at  the  sale.  In  most  of  the  cases  where  the 
questions  involved  here  have  been  considered,  the  party 
sought  to  be  held,  had  guaranteed  the  debt  of  another  in  con- 
sideration of  forbearance  to  sue,  so  that  the  enforcement  of 
his  promise  would  involve  payment  by  him  of  his  own  money, 
but  here  the  defendants  negotiated  for  an  advantage  to  them- 
selves, which  would  cost  them  nothing.  They  received 
money  which,  otherwise,  they  would  not  have  obtained,  and 
were  even  paid  for  their  trouble  in  collecting  it.  The  money 
which  they  received  was  not  their  money.  But  for  the  for- 
bearance, it  would  have  belonged  to  another,  by  the  terms 
of  their  own  proposition,  to  the  plaintiff ;  they  were  to  collect 
it  for  him,  and  the  portion  they  have  withheld  belongs  to 
him.  From  the  figures  before  us,  it  is  evident  that  the  judg- 
ment is  not  for  too  much,  and,  being  warranted  in  other  re- 
spects, it  will  be  affirmed. 

Affirmed. 

BissELL,  P.  J.,  not  sitting. 
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[No.  1682.] 
Yeager  v.  Clark  bt  al. 

Appellate  Pbactice — Findings  of  Fact — Contbaot. 

The  findings  of  fact  of  the  trial  court  based  upon  conflicting  evidence 
will  not  be  disturbed  on  appeal  unless  manifestly  against  the  weight 
of  the  evidence^  and  this  wde  applies  even  though  there  was  a  con- 
tract to  be  construed  where  the  contract  was  so  indefinite  as  to 
admit  parol  evidence  to  explain  it,  and  where  the  controlling  ques- 
tion was  the  matter  of  fact  as  to  whether  the  contract  had  been 
complied  with. 

Appeal  from  the  District  Court  of  Dolores  County. 

Mr.  John  Knowles,  for  appellant. 

Mr.  S.  R.  Fitzgarrald  and  Mr.  J.  G.  Price,  for  ap- 
pellees. 

Wilson,  J. 

Appellant,  who  is  the  plaintiff  in  this  cause,  conveyed  by 
deed  to  defendants  an  undivided  one-sixth  interest  in  and  to 
the  Mountain  Spring  lode  mining  claim,  situate  in  Dolores 
county.  The  consideration  recited  in  the  deed  was  82,600 
cash  paid  by  defendants.  The  real  consideration  appears  to 
have  been  that  expressed  in  a  written  contract  between  the 
parties,  executed  contemporaneously  with  the  delivery  of  the 
deed.  This  recited  that  the  defendants  expected  in  a  rea- 
sonable time  to  start  a  tunnel  on  the  Mountain  Spring  lode 
for  the  purpose  of  draining  and  working  certain  other  min- 
ing property  lying  above  and  beyond  said  Mountain  Spring 
claim.  Then  followed  a  provision  to  the  effect  that  if  de- 
fendants should  prosecute  the  proposed  tunnel  into  the  de- 
scribed mining  property,  and  should  sell  said  mining  group 
and  the  tunnel  to  advantage,  then  they  would  pay  to  plain- 
tiff the  sum  of  $2,600.    There  was  a  further  provision  tbit 
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if  defendants  in  constructing  said  tunnel  should  run  through 
a  certain  other  lode  mining  claim  in  which  plaintiff  owned 
an  interest,  that  plaintiff  was  to  have  the  right  of  use  thereof 
for  his  individual  interest  in  said  mining  claim.  It  was  also 
provided  that  if  defendants  should  fail  during  two  years 
from  that  time  "  to  run  said  tunnel,"^  then  they  would  recon- 
vey  to  plaintiff  the  interest  in  the  Mountain  Spring  claim 
which  he  had  conveyed  to  them  as  above  mentioned.  This 
suit  was  instituted  by  plaintiff  to  compel  defendants  to  recon- 
vey  to  him  the  said  interest  in  the  Mountain  Spring  mining 
clainL,  because  of  a  failure,  as  he  alleged,  of  defendants  to 
run  the  tunnel  within  said  two  years,  and  in  accordance 
with  the  terms  of  the  agreement.  It  is  conceded  that  defend- 
ants had  within  the  time  agreed  upon,  run  the  tunnel  for  a 
distance  of  about  900  feet,  and  had  penetrated  the  territory 
of  at  least  one  of  the  two  groups  of  claims  mentioned  in  the 
contract.  Trial  was  to  the  court,  and  judgment  was  for  de- 
fendants.    From  this  plaintiff  appeals. 

Counsel  for'plaintiff  in  his  brief  frankly  states  that  the 
only  question  involved  in  the  appeal  is  whether  the  defend- 
ants have  complied  with  their  contract,  wherein  they  agree 
to  drive  a  tunnel  into  certain  territory,  as  per  the  terms  of 
the  contract,  or  not.  The  argument  of  counsel  for  appellees 
is  also  confined  solely  to  this  question,  and  raises  no  other. 
This  it  will  be  seen  at  a  glance,  is  a  question  of  fact,  and  in 
such  case  the  rule  has  been  so  firmly  established  as  to  need 
no  citations  of  authority,  that  the  appellate  court  will  not 
disturb  the  findings  and  judgment  of  the  trial  court,  unless 
manifestly  against  the  weight  of  the  evidence,  where  such 
judgment  and  findings  have  been  rendered  upon  conflicting 
testimony.  There  was  conflicting  testimony  here,  and  the 
findings  and  judgment  of  the  court  were  not  manifestly 
against  the  weight  of  the  evidence, — in  fact,  the  great  weight 
of  the  evidence  seems  to  be  in  support  of  them,  and  was  suf- 
ficient to  sustain  them.  Hence  the  rule  undoubtedly  applies. 
Appellant  seeks  to  avoid  this  rule,  however,  by  urging  that 
the  judgment  was  based  upon  the  construction  of  the  con- 
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tract  by  the  court,  and  not  on  conflicting  evidence.  We  do 
not  so  understand  it  The  contract  was  so  indefinite  and 
uncertain  in  its  terms,  tfiat  the  trial  court  properly  permitted 
some  parol  evidence  to  explain  it,  but  the  controlling  ques- 
tion still  remained  the  matter  of  fact  as  to  whether  the  de- 
fendants had  complied  with  the  provisions  of  their  agreement 
The  findings  and  judgment  of  the  court  appear  to  have  been 
supported  by  the  terms  of  the  contract,  as  explained  by  the 
testimony  of  the  parties  plaintiff  and  defendant,  who  were 
the  only  witnesses,  and  also  by  the  evidence  as  to  its  exe- 
cution. 

If  we  should  undertake  to  examine  into  this  case  upon  the 
theory  of  plaintiff,  we  should  be  met  at  the  outset  by  an  in- 
superable obstacle.  The  evidence  does  not  disclose,  so  that 
it  can  be  at  all  understood,  the  location  of  the  various  min- 
ing claims  and  groups  and  their  relative  positions  toward 
each  other,  which  would  be  absolutely  necessary  for  us  to 
know  in  order  to  give  any  intelligent  consideration  to  the 
theory  of  plaintiff,  upon  which  he  claims  the  nonfulfillment 
of  the  contract.  There  was  some  little  attempted  testimony 
on  this  point  given  by  a  mining  engineer,  but  it  was  wholly 
based  upon  a  map  or  plat  of  the  ground,  which  he  exhibited 
to  the  court,  and  from  and  in  reference  to  which  he  testified. 
Without  this  plat,  we  could  not  get  a  definite  understanding 
of  the  situation,  and  it  is  not  in  the  record  of  the  case.  In 
fact,  it  does  not  appear  to  have  been  even  offered  in  evi- 
dence. 

The  judgment  will  be  afiSrmed. 

Affirmed. 
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[No.  1698.] 
The  People  v.  Stitt. 

1.  Appxixats  Pbactics—Appbal  Bond. 

On  appeal  from  a  judgment  in  the  county  court  in  a  case  that  origi- 
nated before  a  police  magistrate,  the  sufficiency  of  the  appeal  bond 
filed  with  the  police  magistrate  cannot  be  raised  in  the  court  of 
appeals  if  it  was  not  questioned  in  the  county  court. 

2.  Cinxs  AND  Towns — Obdinancks — ^Licekss. 

An  ordinance  of  a  town  that  requires  the  payment  of  a  license  fee  by 
persons  who  engage  in  or  carry  on  the  business  of  expressman, 
oabman,  drajrman  or  public  carrier,  is  not  yiolated  by  one  who 
without  a  license  under  a  special  contract  does  certain  specified 
hauling  within  the  town  but  who  does  not  offer  his  services  to, 
nor  invite  employment  from  the  public.  Doing  certain  specified 
work  under  a  special  contract  is  not  engaging  in  or  carrying  on  a  busi- 
ness within  the  meaning  of  the  ordinance. 

Appeal  from  the  County  Court  of  Bio  Grande  County. 

Mr.  Chablbs  M.  Coblbtt,  for  appellant. 

Mr.  Iba  J.  Bloomfield,  for  appellee. 

Thomson,  J. 

The  following  is  an  ordinance  of  the  town  of  Monte  Vista : 
^'  Whoever  shall  engage  in  or  carry  on  the  business  for  hire  of 
expressman  or  cabman,  drayman  or  public  carrier,  without  first 
obtaining  a  license,  and  paying  therefor  the  sum  of  $3.00  per 
month,  shall  upon  conviction  be  fined  in  a  sum  not  less  than 
$5.00,  nor  more  than  $60.00 ;  provided  this  section  shall  not 
be  construed  to  apply  to  those  who  hire  a  certain  individual, 
firm  or  corporation  to  work  for  such  employer  exclusively 
by  the  week,  month  or  year,  and  do  not  hold  themselves  out 
to  serve  the  public." 

The  town,  charging  the  appellee  with  violating  this  ordi- 
nance, brought  this  action  against  him  to  recover  the  penalty. 
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The  suit  was  instituted  in  the  police  magistrate's  court,  and 
went  thence  to  the  county  court,  where  judguient  was  given 
for  the  defendant. 

Plaintiff's  counsel,  in  his  argument,  makes  the  point  that 
the  appeal  bond  filed  with  the  police  magistrate,  was  for  an 
insuflBcient  amount.  The  sufficiency  of  the  bond  does  not 
appear  to  have  been  questioned  below,  and  it  is  too  late  to 
question  it  here. 

The  defendant,  a  farmer,  residing  temporarily  in  Monte 
Vista,  under  a  contract  with  a  Mr.  Bushinger,  who  was 
about  to  build  a  bam,  and  an  addition  to  his  house,  hauled 
the  rock,  sand  and  lumber,  required  in  the  improvements. 
The  rock  and  sand  were  brought  from  places  outside  of  the 
town,  and  the  lumber,  from/  the  railroad  depot,  which  was 
within  the  town.  The  contract  price  for  the  hauling  was 
$21.00  per  week,  or  $3.50  per  day.  A  Mr.  Eversole  con- 
tracted with  the  defendant  to  haul  a  quantity  of  hay  from 
his  ranch  outside  of  the  town,  into  the  town,  and  to  unload 
from  the  cars,  and  haul,  four  carloads  of  lumber.  The  haul- 
ing of  the  lumber  was  to  be  done  within  the  limits  of  the 
town.  The  defendant  performed  the  contract.  What  he 
received  for  hauling  the  hay  does  not  appear ;  but  the  con- 
tract price  for  unloading  and  hauling  the  lumber,  was  fifty 
cents  per  1,000  feet. 

We  do  not  think  the  defendant  was  guilty  of  any  viola- 
tion of  the  ordinance.  That  was  intended  to  apply  to  per- 
sons who  offered  their  services  to  the  public,  and  who  were 
at  the  command  of  any  citizen  who  desired  to  employ  them. 
The  defendant  did  not  hold  himself  oiit  as  a  carrier  for  the 
public ;  he  did  not  invite  employment  from  the  public ;  and 
doing  certain  specified  work  under  a  special  contract,  is  not 
engaging  in,  or  carrying  on,  a  business,  within  the  meaning 
of  the  ordinance. 

The  judgment  was  right,  and  must  be  affirmed. 

Affirmed. 
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[No.  1679.] 

Leech  et  al.  v.  Clsbcons. 

1.  Appsllatb  Pbactick— Abstbact  of  Rboobo. 

Where  the  printed  ahstract  of  rticord  containB  nothing  from  which  the 
court  can  determine  whether  or  not  eyidence  was  improperly  re- 
jected, the  court  will  not  resort  to  the  record  on  behalf  of  the  party 
who  prepared  the  abstract  to  determine  an  assignment  of  error 
based  on  that  ground. 

2.  Pbincipai*  and  Agent — Commissions — Instruction. 

In  an  action  for  commission  as  agent,  an  instruction  to  the  effect  that, 
where  a  principal  employs  several  agents  to  sell  a  piece  of  property 
the  agent  through  whose  efforts  the  purchaser  is  produced  is  alone 
entitled  to  commission,  is  erroneous  where  there  is  no  evidence 
that  any  other  agent  than  plaintiffs  had  been  employed  or  that  the 
property  had  been  placed  in  any  other  hands  for  sale. 

8.  Samk^Iktroduotion  op  Pukchasbb  to  Sblleb. 
.  Where  an  agent  produces  a  customer  and  is  the  procuring  cause  of  a 
sale  he  is  entitled  to  his  commission  notwithstanding  he  may  not 
have  formally  introduced  the  purchaser  to  his  principal,  and  an 
instruction  which  tells  the  jury  that  in  order  to  recover  a  commis- 
sion the  agent  must  have  introduced  the  purchaser  is  erroneous. 

4.  Pbincipal  and  Agent— Commission— Subagent. 

Where  agents  authorized  by  the  owner  to  sell  property  are  instru- 
mental through  an  employee  of  a  subagent  in  producing  a  pur- 
chaser, and  the  principal  completed  the  sale  with  knowledge  of 
their  claims,  they  are  entitled  to  recover  their  commission  notwith- 
standing the  principal  had  already  paid  a  commission  to  the  party 
who  actually  introduced  the  purchaser. 

Appeal  from  the  District  Court  of  Boulder  County. 

Mr.  Guy  D.  Duncan  and  Messrs.  Pattebson,  Richard- 
son &  Uawi^ins,  for  appellants. 

Messrs.  Riddell  &  Starkweather,  for  appellee. 

Thomson,  J. 

The  appellants  sued  the  appellee  for  a  commission  on  the 
sale  of  a  mine,  negotiated  by  them,  as  they  alleged,  as  the 
agents  of  the  defendant.  The  trial  went  against  the  plain- 
MSBj  and  they  appealed  to  this  court. 


Digitized  by 


Googk 


46  Leech  v.  Clemoks.  [Sept  T., 

Error  is  assigned  to  the  rejection  of  evidence,  and  the  giv- 
ing of  instructions.  There  is  nothing  in  the  printed  abstract 
to  enable  us  to  say  whether  any  evidence  was  improperly 
rejected  or  not ;  and  in  behalf  of  the  party  by  whom  an  ab- 
stract is  prepai'ed  and  filed,  we  never  resort  to  the  tran- 
script. Kelly  V.  Doyle^  12  Colo.  App.  88 ;  Jokfuon  v.  Spohr^ 
12  Colo.  App.  317.  The  answer  denied  any  employment  of 
the  plaintiffs,  and  averred  that  the  defendant  agreed  with 
one  Wadsworth  to  pay  him  $5,000  to  find  a  purchaser  at 
$60,000,  and  that  Wadsworth  took  the  plaintiff  Canfield  in  as 
a  partner ;  but  denied  that  either  Wadsworth  or  Canfield  had 
anything  to  do  with  the  sale  which  was  effected. 

There  was  some  evidence  that  the  defendant  placed  the 
property  with  the  plaintiff,  Canfield,  for  sale,  at  $60,000,  the 
latter  to  receive  a  commission  of  ten  per  cent  out  of  the  pur- 
chase price,  and  that  the  plaintiff  Leech  was  interested  with 
Canfield  in  the  sale  and  commission.  There  was  also  evi- 
dence that  the  plaintiffs  found  a  purchaser  through  a  party 
named  Bums,  that  they  introduced  Bums  to  the  defendant, 
and  that  the  defendant  agreed  with  bin)  (Bums)  that  he 
should  have  for  his  services  whatever  sum  he  might  obtain 
for  the  mine  over  $60,000.  There  was  further  evidence  that 
Mr.  Bums  employed  a  mining  expert,  named  Coan,  to  examine 
the  mine ;  that  the  latter  closed  up  the  transaction  between 
the  defendant  and  the  purchaser  Bums  had  found,  receiving 
as  commission  $5,000  from  the  defendant,  and  $5,000  from  the 
purchaser ;  that  the  defendant  knew  that  Bums  had  found  a 
purchaser ;  and  that  before  the  deal  was  completed,  Canfield 
saw  the  defendant,  and  notified  him  that  he  claimed  his  comr 
mission.  It  appears  that  the  arrangement  with  Wadsworth, 
mentioned  in  the  answer,  had  expired  before  the  alleged 
authority  to  the  plaintiffs  was  given.  The  defendant's  testi- 
mony was  that  he  did  not  place  the  property  with  any  agent ; 
that  he  told  everybody  who  inquired  of  him  in  relation  to  the 
matter,  that  his  price  was  $60,000,  and  that  the  commission 
he  would  allow  was  $5,000;  that  the  man  who  produced 
the  purchaser  should  have  the  commission ;  and  that  Coan 


Digitized  by 


Googk 


1899.]  Lbbch  v.  Clbmons.  47 

fulfilled  the  requirement,  and  accordingly  received  the  money. 
The  testimony  of  the  defendant  was  strongly  corroborated 
by  other  evidence,  and  by  circumstances.  Nevertheless, 
there  was  evidence  from  which  the  jury  might  have  found 
for  the  plaintiffs ;  and  the  only  question  is  whether  the  case 
was  properly  submitted  to  them. 

We  do  not  deem  it  necessary  to  notice  any  of  the  instruc- 
tions gi ven^  except  those  numbered  two,  three  and  five  which 
are  as  follows : 

"No.  2.  The  jury  are  instructed  that  when  several  persons 
are  employed  by  the  owner  to  sell  a  mine,  the  agent  through 
whose  efforts  a  purchaser  is  introduced  is  alone  entitled  to  a 
commission.  The  question  for  you  to  decide  is :  Who  pro- 
duced Hanford  as  a  purchaser?  If  you  find  that  Coan  alone 
did  this,  then  the  plaintiffs  cannot  recover. 

^No.  3.  The  jury  are  instructed  that  the  plaintiffs,  in  or- 
der to  recover,  must  show  that  they  were  the  persons  who 
found  the  purchaser  Hanford;  that  they  introduced  him  to 
Clemons;  that  it  was  through  their  efforts  that  Hanford  was 
found  and  induced  to  purchase  the  mine. 

**  No.  5.  Where  the  principal  has  placed  property  in  the 
{hands  of  different  agents,  he  may  pay  the  commission  to  one 
who  produced  the  purchaser.  He  is  relieved  from  liability 
to  the  others  and  is  not  bound  to  inquire  what  part,  if  any, 
other  agents  had  in  the  transaction.  The  owner  of  a  mine 
may  employ  as  many  brokers  as  he  wishes  for  the  sale  of  the 
mine ;  a  sale  through  one  agent  revokes  the  authority  of  the 
others ;  he  may  at  the  same  time  sell  the  mine  himself,  and 
the  sale  made  by  him  revokes  the  authority  of  all  agents.'' 

The  second  and  fifth  are  of  the  same  general  nature,  and 
may  be  considered  together.  We  find  no  fault  with  the  legal 
proposition  which  they  embody;  the  difficulty  with  them  is 
that  there  was  no  evidence  to  which  they  could  be  made  appli- 
cable. There  was  nothing  in  the  testimony  of  the  plaintiffs 
from  which  even  an  inference  could  be  drawn  that  the  de- 
fendant employed  any  agents  outside  of  them,  or  that  he 
placed  the  property  in  the  hands  of  any  agents  but  them ;  and 


Digitized  by 


Googk 


48  Leech  v.  Clemons.  [Sept.  T., 

he  denied  explicitly  that  he  employed  any  agents  at  all.  Ac- 
cording to  him  he  proclaimed  the  price  he  offered  for  the 
property  and  the  commission  he  would  pay  to  any  person 
who  should  effect  a  sale  at  his  price,  and  left  it  open  to  any- 
one to  earn  the  commission ;  and  he  employed  no  one,  and 
placed  the  property  in  no  one's  hands,  but  invited  every  per- 
son, who  so  desired,  to  compete  for  the  money.  We  quote 
from  the  brief  of  defendant's  counsel :  "  Neither  did  he  em- 
ploy, nor  put  the  property  in  the  liands  of  any  agent  or 
broker  for  sale;  he  merely  stated  to  all  inquirers  what  he 
would  sell  for.  He  steadily  declined  to  '  tie  up '  the  property 
in  any  way,  but  always  reserved  the  right  to  sell  to  the  first 
purchaser  who  applied  and  paid  his  price." 

Instructions  which  impliedly  assume  the  existence  of  evi- 
dence which  was  not  given  are  erroneous.  Fi%k  v.  Electric 
Light  Co.,  3  Colo.  App.  319. 

The  third  instruction  would  make  it  the  duty  of  an  agent, 
in  all  cases,  not  only  to  find  a  purchaser,  but  to  give  him  an 
introduction  to  the  piincipal ;  and  would  deny  him  a  right 
to  recover  without  such  introduction.  In  Finnerty  v.  Fritz, 
5  Colo.  174,  the  court  say  that  "  whenever  it  is  made  to  ap- 
pear that  the  agent  is  the  procuring  cause  of  the  sale,  the 
law  leans  to  that  construction  wliich  will  best  secure  the 
payment  of  his  commissions."  Why  an  agent  cannot  be  the 
procuring  cause  of  a  sale  without  formally  introducing  his 
client  to  his  principal  is  past  our  comprehension.  According 
to  the  plaintiffs,  their  subagent,  Bums,  found  the  purchaser ; 
the  employee  of  Bums  picked  him  up,  took  him  to  the  defend- 
ant, and  made  the  bargain  before  the  plaintiffs  knew  what 
was  taking  place ;  and  as  soon  as  they  made  the  discoveiy, 
and  before  the  money  was  paid,  they  notified  the  defendant 
that  they  claimed  their  compensation.  Assuming  the  truth 
of  their  statements,  they  were  under  no  duty  to  introduce 
the  purchaser,  personally,  to  the  defendant ;  and  if  it  was 
through  their  instrumentality  that  their  subagent's  employee 
was  enabled  to  bring  the  purchaser  and  seller  together,  and 
consummate  the  transaction,  the  defendant  completing  it  with 
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knowledge  of  their  claim,  they  were  entitled  to  the  money. 
See  WUliatM  r.  Bishop^  11  Colo.  App.  378.  This  instruction 
imposed  an  unwarrantable  condition  upon  the  plaintiffs'  right 
of  recovery. 

Among  the  instructions  g^ven,  the  three  to  which  we  called 
attrition,  were  prominent,  and,  in  view  of  the  evidence  in 
the  case,  were  necessarily  injurious  to  tlie  plaintiffs.  As  we 
have  said,  there  was  some  evidence  upon  which  a  verdict  for 
the  plaintiffs  might  have  been  found ;  and  the  jury  should 
have  had  a  fair  opportunity  to  say  whether  they  believed  it 
or  not. 

The  judgment  will  be  reversed. 

Heveried. 


U     40 

fU      80 

[No.  1575.]  •^''  ^ 

Nichols  v.  Chittenden,  Executor. 

AlTACHliXirr^RsiiBASB  — FOBTHOOMIKe  BONO^SUBSEQUSNT  PUB- 
OHASKB. 

Where  personal  property  is  attached  and  released  under  a  forthcom- 
ing bond  as  provided  in  sections  111  and  112  of  the  code,  a  subse- 
quent mortgagee  or  purchaser  from  the  defendant  without  notice  of 
the  attachment,  takes  the  property  free  from  lien  of  the  attach- 
ment.   BiBSELL,  P.  J.,  dissenting. 

Appealfram  the  District  Court  of  Arapahoe  County. 

Messrs.  Cranston,  Pitkin  &  Moore,  for  appeUant. 

Messrs.  Bicb:8LEr  &  McLean,  for  appellee. 

Wilson,  J. 

In  order  that  there  may  be  a  full  understanding  of  the  is- 
sue presented  for  determination  in  this  cause,  it  is  proper  to 
give  a  somewhat  detailed  statement  of  facts. 
Vol.  XIV — 4 
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On  the  #30th  day  of  July,  1892,  the  Mosler  Safe  Company 
brought  suit  in  the  district  court  of  Arapahoe  county  against 
the  Security  Abstract  &  Rating  Company  to  recover  #400 
and  interest.  In  aid  of  the  suit  a  writ  of  attachment  was  is- 
sued and  levied  on  certain  property  conceded  to  belong  to  the 
defendant  in  that  action.  The  facts  of  the  levy  and  return 
will  be  exactly  stated.  The  property  in  controversy  consisted 
of  certain  abstract  books  known  as  "  records,"  lettered  from 
A  to  M  consecutively,  excepting  the  letters  J  and  K  ;  eight 
books  known  as  "  rating  ledgers,"  numbered  from  L  to  V, 
G,  I  and  L  ;  nine  books,  known  as  *'  lot  indices,"  numbered 
from  1  to  9  inclusive ;  a  land  index  No.  1,  "  tax  sale  book," 
and  two  judgment  record  books.  When  the  attachment 
writ  came  into  the  hands  of  the  then  sheriflf,  it  is  shown 
that  he  went  to  the  office  of  the  company  and  took  possession 
of  all  this  property,  locking  the  door  and  remaining  in  posses- 
sion of  the  office.  The  levy  was  exact  and  sufficient  to  re- 
duce the  property  to  the  custody  of  the  officer  and  fix  the 
attachment  lien,  providing  all  other  things  were  properly 
done  by  the  sheriff  to  establish  and  perfect  a  lien.  After 
the  execution  of  the  writ,  and  while  the  property  was  in  the 
sheriff's  possession,  the  Security  Abstract  &  Rating  Company 
gave  a  bond  in  compliance,  and  in  accordance  with  the  terms 
of  sections  111  and  112  of  the  code.  Thereupon  the  officer 
made  return  that  he  had  duly  executed  the  writ  by  deliver- 
ing it,  leaving  a  copy  with  the  manager  and  levying  on  all  the 
books  and  office  fui-niture  of  the  defendant  at  830  Seventeenth 
street  in  the  city  of  Denver,  Arapahoe  county,  Colorado, 
which  were  released  on  the  same  day  and  date  by  the  giving 
of  an  undertaking  as  required  by  law.  Thereafter  this  levy 
and  the  execution  of  this  bond,  the  safe  company  proceeded 
with  its  suit,  and  on  the  5th  of  November,  1896,  obtained 
judgment  against  the  Security  Abstract  &  Rating  Company 
for  $512,  and  on  the  judgment  the  attachment  issued  was 
sustained.  Thereupon  a  special  execution  was  issued  from 
the  district  court  of  Arapahoe  county  wherein  the  judgment 
yiSifi  rendered,  and  delivered  to  the  sheriff,  defendant  herein, 
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The  writ  commanded  him  to  proceed  to  sell  the  property  lev- 
ied on  in  the  attachment  to  satisfy  the  judgment.  In  obedi- 
ence to  the  commands  of  tlie  writ,  the  sheriff  proceeded  to 
the  ofiSce  of  the  plaintiff  in  this  action,  Nichols,  and  seized 
the  property  covered  by  the  execution.  Nichols  then  brought 
replevin  against  the  oflBcer  to  recover  possession. 

The  facts  on  which  the  plaintiff's  title  i^ests  are  these.  Af- 
ter the  property  had  been  levied  on  and  released  by  the  exe- 
cution of  the  statutory  bond,  and  on  the  8d  day  of  January, 
1894,  one  Allen  Winch  loaned  the  Security  Abstract  &  Rat- 
ing Company  $2,000,  evidenced  by  three  promissory  notes, 
one  of  $400  and  two  of  $800  respectively,  and  took  a  chattel 
mortgage  from  the  Security  Abstract  &  Rating  Company  on 
the  property  which  had  been  antecedently  seized  by  the  writ 
of  attachment.  Afterwards  Winch  renewed  the  mortgage 
in  October,  1894,  and  April,  1895,  each  mortgage  containing 
the  same  covenants  as  the  first,  the  goods  during  all  this  time 
being  in  the  undisputed  possession  of  the  Abstract  Company. 
Thereafter  Nichols  bought  these  notes  of  Winch  and  there  be- 
ing a  default  by  the  mortgagor  in  the  payment  of  what  was 
due  thereon,  Nichols  took  possession  of  the  books,  and  removed 
them  to  his  own  ofiBce.  There  had  been  no  foreclosure  of 
the  mortgage  or  attempt  to  sell  thereunder,  though  the  as- 
sumption of  possession  was  in  accordance  with  the  terms 
and  conditions  of  the  mortgage  and  rightfully  taken.  As 
before  stated,  the  sheriff  went  to  Nichols's  place  of  business 
and  seized  the  books,  etc.  Thereupon  Nichols  brought  re- 
plevin, serving  his  writ  by  the  coroner;  the  Safe  Company 
defended  by  the  assertion  of  its  title  and  lien  obtained  by  the 
levy  of  the  attachment,  and  a  demurrer  to  the  answer  setting 
up  this  defense  having  been  overruled,  plaintiff  replied,  and 
the  case  went  to  trial.  On  the  trial  the  fact  and  circum- 
stances of  the  original  levy  were  established  by  sufiBcient 
evidence,  and  it  abundantly  appeared  that  in  levying  the  at- 
tachment writ  the  ofiBcer  proceeded  according  to  law  and 
assumed  the  actual  custody,  control  and  possession  of  the 
property.     It  was  located  at  the  place  stated  in  the  return, 
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was  in  the  ofiSce  of  which  the  sheriff  took  possession,  and 
there  can  be  no  doubt  but  that  the  sheriff  made  a  legal  levy. 
He  attached  to  his  return  no  inventory,  but  the  identity  of 
the  property  was  abundantly  proven,  and  what  the  sheriff 
afterwards  took  on  the  special  execution  issued  on  the  judg- 
ment recovered  by  the  Hosier  Safe  Company  wherein  the 
attachment  was  sustained,  was  that  on  which  he  had  levied 
under  the  attachment  writ. 

This  statement  sufficiently  discloses  the  question,  whether 
the  lien  of  an  attachment  acquired  by  a  sufficient  levy  of  a 
writ,  continues  after  the  execution  of  an  undertaking  pro- 
vided for  by  code  sections  111  and  112,  and  may  be  enforced 
against  one  who  subsequently  obtains  possession  of  the  prop- 
erty by  the  enforcement  of  a  chattel  mortgage  executed  by 
the  attachment  creditor  after  the  levy  but  subsequent  to  the 
giving  of  the  bond,  and  while  he  is  in  possession,  where  the 
mortgagee  has  no  knowledge  or  notice  of  the  levy,  other  than 
what  is  constructively  given  him  by  the  pendency  of  the  suit 
and  the  knowledge  afforded  by  the  papers  therein  and  the 
return  of  the  officer.  The  question  comes  in  this  exact  shape, 
because  the  record  discloses  the  fact  to  be  that  neither  Winch 
nor  Nichols  had  actual  notice  or  knowledge  of  the  making 
of  the  levy  and  the  seizure  of  the  goods,  and  no  other  than 
constructive  notice  that  the  apparent  owner  and  possessor 
had  no  title.  We  may  go  further,  and  say  that  broadly  stated 
the  question  is,  does  the  lien  of  attachment  still  continue 
against  property  delivered  to  the  defendant  by  the  officer 
after  the  execution  of  the  bond  required  by  the  code  ?  Does 
an  innocent  purchaser  or  subsequent  incumbrancer  of  such 
property,  take  subject  to  the  lien? 

On  this  question  an  examination  of  the  authorities,  either 
directly  in  point  or  bearing  upon  it  in  principle,  will  disclose 
much  conflict.  This  is  not  surprising,  because  attachment 
being  solely  a  creature  of  statute,  the  statutory  provisions 
regulating  it  are  necessarily  different  to  a  greater  or  less  ex- 
tent in  all  of  the  states,  and  in  fact  in  scarcely  any  are  in  per- 
fect aooord.    The  question  therefore  must  be  considered  and 
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determined  almoet  entirely  upon  the  provisions  of  our  own 
code,  applying  to  them  usual  and  well  settled  rules  of  statu- 
tory  construction,  and  not  losing  sight  of  fixed  principles  of 
law,  which  should  control  imless  it  be  clearly  manifest  that 
it  was  the  legislative  intent  that  they  should  not.  The  code 
sections  which  control  and  which  require  consideration  are 
as  follows: 

"  Sec.  111.  The  defendant  may  at  any  time  release  any  prop- 
erty in  the  hands  of  the  sheriflE  by  virtue  of  any  writ  of  at- 
tachment, by  executing  an  undertaking  as  provided  for  in 
the  next  section,  and  all  the  proceeds  of  sales  and  money  col- 
lected by  the  sheriff,  and  all  the  property  attached  remain- 
ing in  his  hands,  shall  be  released  from  the  attachment  and 
delivered  to  the  defendant  upon  the  justification  of  the  sure- 
ties in  the  undertaking. 

**Sec.  112.  Before  releasing  such  attached  property,  as 
aforesaid,  to  the  defendant,  the  sheriff  shall  require  an  under- 
taking executed  by  the  defendant  to  the  plaintiff,  and  at 
least  two  sureties,  residents  and  freeholders,  or  householders, 
in  this  state,  to  the  effect  that  in  case  the  plaintiff  recover 
judgment  in  the  action,  and  the  attachment  is  not  dissolved, 
defendant  will,  on  demand,  redeliver  such  attached  property 
so  released,  to  the  proper  oflScer,  to  be  applied  to  the  pay- 
ment of  the  judgment,  and  that  in  default  thereof  the  defend- 
ant and  sureties  will  pay  to  the  plaintiff  the  full  value  of  the 
property  so  released.  The  sheriff  may  fix  the  sum  for  which 
the  undertaking  shall  be  executed,  and,  if  necessary  in  fix- 
ing such  sum  to  know  the  value  of  the  property  released,  the 
same  may  be  appraised  by  three  disinterested  persons,  to  be 
appointed  by  the  sheriff ;  and  if  any  sheriff  shall  release  any 
property  held  by  him  under  or  by  virtue  of  any  writ  of  at- 
tachment, without  first  taking  such  bond  as  herein  required, 
or  shall  take  an  insufficient  bond,  he  and  his  sureties  shall 
be  liable  for  the  value  of  such  property  so  released." 

The  language  here  used  is  to  my  judgment  clear,  unmis- 
takable and  unambiguous.  In  my  opinion,  there  is  no  doubt 
but  that  it  was  the  intent  of  the  legislature  that  the  bond 
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here  required  should  be  substituted  as  a  security  for  the  prop- 
erty itself,  and  upon  the  redelivery  of  the  propeiiy  to  the  de- 
fendant, it  was  taken  without  the  custody  of  the  law,  and 
became  free  from  the  lien  of  the  attachment.  It  is  the  duty 
of  a  court  in  construing  a  statute  to  give,  if  possible,  force 
and  effect  to  all  of  its  language,  and  I  cannot  see  what  the 
words  "  shall  be  released  from  the  attachment,"  mean,  unless 
it  be  that  it  shall  be  released  from  the  lien  of  the  attachment. 
If  this  be  not  true,  the  words  could  have  been  entirely  omitted. 

It  would  have  been  amply  sufficient  in  such  case  to  have 
said  that  the  defendant  may  at  any  time  release  the  prop- 
erty by  executing  the  undertaking  required,  and  thereupon 
the  property  should  be  delivered  to  the  defendant.  By  in- 
serting these  words,  it  is  manifest  that  the  legislature  in- 
tended to  go  further  than  simply  releasing  the  property  from 
the  custody  of  the  sheriff.  It  is  by  virtue  of  the  attachment 
that  the  lien  exists.  If  there  is  no  attachment,  there  is  no 
lien.  If  the  attachment  fails,  or  is  for  any  reason  discharged, 
the  lien  falls.  If,  therefore,  the  property  be  released  from 
the  attachment,  which  is  the  source  and  sole  creator  of  the 
lien,  it  seems  utterly  untenable  to  say  that  it  is  not  released 
from  that  which  follows  the  attachment — which  is  the  con- 
sequence of  it — namely,  the  lien. 

If  there  were  any  doubt  about  this  construction  of  the 
statute,  it  would,  I  think,  be  entirely  removed  by  a  consid- 
eration of  the  nature  and  objects  of  attachment,  the  history 
of  the  law  in  this  state,  and  reference  to  and  analysis  of  the 
whole  code  chapter  relating  to  attachments,  and  the  applica- 
tion to  them  of  rules  of  statutory  construction  which  are 
universally  recognized. 

The  bond  required  by  our  statute  is  not  in  the  ordinary 
acceptation  of  the  term  a  forthcoming  bond.  Bouvier  defines 
a  forthcoming  bond  to  be  "  a  bond  given  for  the  security  of 
the  sheriff,  conditioned  to  produce  the  property  levied  on 
when  required."  This  was  the  character  of  bond  under  con- 
sideration in  many  of  the  authorities  cited,  to  the  effect  that 
the  defendant  in  such  case  is  simply  a  custodian  of  the  sher- 
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iff,  and  that  the  lien  of  the  attachment  still  continues.  Such 
a  bond,  as  the  name  indicates  and  as  it  was  always  considered 
when  it  originated  in  the  early  history  of  the  attachment  law, 
was  simply  to  secure  the  return  to  the  officer  of  the  identical 
property  which  he  had  seized  under  attachment,  in  the  event 
the  attachment  was  sustained,  and  the  plaintiff  should  secure 
judgment.  It  ran  to  the  sheriff  or  other  officer  executing 
the  writ,  and  in  such  case  it  could  of  course  be  very  reason- 
ably contended  that  the  property  still  remained  in  custodia 
legis  ;  that  the  defendant  was  simply  the  keeper  or  receiptor 
for  the  sheriff,  and  that  hence,  and  naturally,  the  lien  still 
continued.  Such  was  the  character  of  a  forthcoming  bond 
allowed  in  Colorado  up  to  the  adoption  of  the  code  in  1876, 
when  the  sections  which  we  have  cited  above  were  adopted. 
Rev.  Stat.  1868,  sec.  9,  p.  55. 

Under  our  old  practice  prior  to  1876,  after  seizure  of  the 
property,  the  defendant  desiring  to  release  it  might  give 
instead  of  a  forthcoming  bond  what  is  properly  termed  a 
dissolution  bond,  that  is,  a  bond  in  sum  sufficient  to  cover 
the  debt  and  damages  sworn  to  in  behalf  of  the  plaintiff, 
with  all  the  interest,  damages  and  costs  of  suit,  conditioned 
that  the  defendant  would  pay  to  the  plaintiff  the  amount  of 
such  judgment  and  costs  as  might  be  rendered  against  him 
in  the  suit  on  a  final  trial.  Upon  the  giving  of  this  bond, 
the  attachment  was  entirely  dissolved.  Revised  Statutes, 
1868,  sec.  29,  p.  62.  When  the  code  was  adopted,  however, 
in  1876,  the  only  bond  provided  for  in  order  to  release  at- 
tached property  either  from  custody  or  from  the  attachment, 
was  that  specified  in  code  section  112.  This  is  a  bond  en- 
tirely different  from  either  of  the  others,  but  possesses  some 
features  common  to  both,  in  view  of  which  and  under  the 
preceding  legislation  on  attachment  bonds  and  of  the  ex- 
pressed langruage  of  the  code,  it  seems  to  me  that  it  was  the 
evident  intention  of  the  legislature  to  substitute  it  in  its 
effects  for  both  of  the  old  ones.  Unlike  the  old  forthcoming 
bond,  it  does  not  run  to  the  sheriff.  Like  the  old  dissolu- 
tion bond,  it  runs  to  the  plaintiff.    If  the  plaintiff  should 
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finally  recover  judgment,  the  defendant  might  surrender  the 
attached  property  and  thereby  satisfy  the  bond.  This  release 
from  custody  alone,  however,  would  not  in  many  cases  be 
su£Bcient  to  satisfy  the  demands  of  right  and  justice.  It 
would  be  unfair  to  the  defendant  to  require  him  to  give  a 
bond  to  satisfy  the  whole  judgment,  costs  and  interest  which 
might  be  recovered  against  him  before  he  could  have  the 
privilege  of  releasing  the  property  attached,  which  might  be 
of  much  less  value  than  the  judgment  claimed,  both  from 
the  custody  of  the  sheriff  and  the  lien  of  the  attachment,  so 
that  he  could  avail  himself  of  all  his  rights  of  ownership 
either  by  sale  or  by  incumbrance.  The  code  therefore  pro- 
vided in  terms,  that  upon  the  giving  of  the  bond  required, 
the  property  attached  should  be  released  from  the  attach- 
ment. In  many  cases  the  privilege  if  it  extended  only  to 
the  release  of  the  property  from  custody  would  be  a  barren 
one,  because  as  for  instance  in  the  case  of  cattle,  or  merchan- 
dise, or  manufactured  articles,  the  sole  object  for  obtaining 
a  release  of  the  goods  or  property  would  be  that  the  party 
might  continue  the  sale  of  them  as  in  his  ordinary  course  of 
business.  This  he  could  not  do  if  the  lien  still  attached  and 
continued. 

If  it  was  the  intent  of  the  statute  that  the  lien  should  still 
follow  the  property,  why  did  it  provide  that  upon  the  giving 
of  the  bond,  the  money  which  the  sheriff  might  have  in  his 
hands  arising  from  the  sale  of  perishable  property  attached, 
should  be  turned  over  to  the  defendant?  Surely,  it  could 
not  be  expected  that  any  available  lien  would  remain  upon 
the  money. 

Again,  it  is  the  duty  of  a  court  in  construing  a  statute,  or 
any  part  of  it,  to  consider  the  whole  statute,  and  if  possible 
construe  it  in  such  manner  as  to  harmonize  its  various  pro- 
visions. This  is  very  frequently  one  of  the  most  efficient 
methods  by  which  the  intent  of  the  lawmakers  can  be  ascer- 
tained. 

In  section  112  it  is  provided  that  the  sheriff  shall  be  liable 
upon  his  official  bond  for  the  sufficiency  of  the  bond  which 
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he  takes  under  the  provisions  of  that  section.  Thus  the 
whole  object  of  au  attachment  is  attained.  The  plaintiff  is 
rendered  amply  secure,  to  the  extent  of  the  property  attached, 
for  the  collection  of  any  judgment  which  he  may  secure. 

Again,  in  section  108  it  is  provided  that  after  judgment 
recovered  by  the  plaintiff,  the  sheriff  shall  proceed  to  satisfy 
the  same  out  of  the  property*  attached  by  him  *^  which  has 
not  been  delivered  to  the  defendant  or  claimant  as  hereinbe- 
fore provided,"  etc.,  showing  a  clear  intent  thus  far  not  to 
preserve  the  lien  of  attachment  upon  the  property  which  has 
been  released ;  and  in  section  109  it  is  provided  that  if  after 
selling  all  the  property  attached  by  him  remaining  in  his 
hands,  any  balance  shall  remain  due,  the  sheriff  shall  proceed 
to  collect  that  balance  as  upon  execution  in  other  cases. 

I  fully  appreciate  that  it  is  not  within  the  judicial  function 
to  declare  laws  invalid,  simply  because  in  the  opinion  of  the 
courts,  the  effects  may  be  bad.  This  is  exclusively  a  matter 
for  the  consideration  of  the  legislature,  but  in  construing  a 
statute  where  the  meaning  or  language  is  of  doubtful  import, 
it  is  a  well  settled  rule  of  construction,  founded  both  upon 
reason  and  common  sense,  that  it  is  proper  for  courts  to  con- 
sider the  results  and  effects  of  the  statute.  It  is  self-evident 
that  this  IB  one  of  the  best  methods  of  ascertaining  the  in- 
tent of  the  lawmaking  power  in  such  cases.  It  is  not  to  be 
presumed  that  a  construction  was  intended  which  would 
bring  disastrous  consequences  when  another  construction 
could  be  given  which  would  bring  about  beneficent  results. 
Applying  this  rule  in  the  case  at  bar,  what  do  we  find?  In 
Colorado,  district  courts  have  jurisdiction  coextensive  with 
the  boundaries  of  the  state.  Suit  may  be  instituted  and  a 
writ  of  attachment  issued  in  La  Plata  county  for  instance. 
Personal  property  may  be  seized  thereunder  in  Routt  county. 
The  defendant  gives  the  required  bond  and  retains  possession 
of  the  property ;  he  is  still  clothed  by  permission  of  the  law 
with  all  indicia  of  ownership ;  there  ia  nothing  of  record  in 
Routt  county  to  show  that  there  is  any  lien  whatever  upon 
tlie  pn^rty,  and  a  prospective  purchaser  could  not,  by  the 
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exercise  of  the  most  extraordinary  diligence,  ascertain  that 
there  was  such  a  lien.  Surely  it  would  not  be  in  accord 
either  with  justice,  reason  or  right  that  a  purchaser  in  such 
case  should  lose  his  property  by  virtue  of  this,  to  him,  unre- 
corded and  secret  lien.  Again,  suppose  that  a  stock  of  mer- 
chandise in  the  city  of  Denver  should  be  seized  under  at- 
tachment and  a  bond  immediately  given,  the  sole  object  of 
such  a  bond  is  that  the  party  may  continue  his  business,  may 
sell  his  goods,  and  receive  the  money,  and  yet  if  the  doctrine 
contended  for  in  this  case  be  true,  every  purchaser  of  an 
article  of  merchandise  from  such  a  store  is  liable  to  have  it 
taken  from  him  under  this  lien.  I  cannot  believe  that  the 
legislature  ever  intended  to  enact  a  law  under  which  such 
flagrant  injustice  could  be  inflicted  upon  innocent  people. 
Courts  should,  and  always  have  gone  to  the  greatest  pos- 
sible length  to  protect  innocent  purchasers,  and  that  spirit 
and  principle  pervades  the  statute  laws  of  every  state. 
Even  if  the  express  language  which  I  have  cited  from  the 
concluding  portion  of  section  111  were  not  used,  I  would  be 
of  the  opinion,  considering  the  whole  statute,  that  the  intent 
was  not  to  continue  the  attachment  lien  after  the  giving  of 
this  bond,  but  the  use  of  that  language  is  conclusive  in  my 
opinion  and  settles  every  doubt  beyond  perad venture. 

It  is  urged,  however,  that  this  question  has  been  settled  by 
our  supreme  court,  and  in  support  of  this  we  are  cited  to 
Edwards  v.  Pomerot/j  8  Colo.  254,  and  Stevenson  v.  Palmer^  14 
Colo.  564.  Not  much  reliance  is  placed  in  the  argument 
upon  the  first  mentioned  case  because  it  seems  to  be  conceded 
that  the  question  involved  here  was  not  necessarily  involved 
in  that  decision.  Moreover,  what  the  supreme  court  did  say 
in  its  opinion  in  that  case  is  not  in  conflict  with  the  views 
which  I  have  expressed  in  this.  It  is  said  in  speaking  of  the 
statutory  undertaking  required  by  code  section  112,  "The  de- 
sign and  effect  of  such  instrument  is  to  release  the  property 
attached  but  not  to  discharge  the  attachment."  The  bond 
in  controversy  in  the  case  did  not  at  all  conform  in  its  condi^ 
tions  to  the  requirements  of  the  statute,  and  was  claimed  to 
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be  a  dissolution  bond  because  its  condition  was  alleged  to  be 
that  in  case  the  attachment  was  not  dissolved  and  discharged, 
and  judgment  was  recovered,  the  obligors  would  pay  to  the 
plaintiff  the  amount  of  the  judgment  so  recovered,  not  ex- 
ceeding, etc.  It  is  evident  from  the  connection  in  which 
the  language  occurs  that  the  court  used  the  word  "  discharge  " 
as  synonymous  with  "  dissolve,*'  as  it  most  frequently  is  in 
the  discussion  of  the  law  of  attachments.  Immediately  fol- 
lowing this,  still  referring  to  the  statutory  undertaking,  the 
court  further  said :  '^  The  obligation  becomes  absolute  if  the 
attachment  be  sustained  and  the  plaintiff  recover  judgment. 
In  such  case  the  property  must  either  be  returned  to  the 
officer  or  the  value  thereof  must  be  paid  to  the  plaintiff." 
In  all  this  I  fully  concur,  and  nothing  which  I  have  said  con- 
flicts with  it.  I  simply  go  further  and  say  what  was  not 
necessary  to  be  said  in  that  case  because  the  question  did  not 
arise,  that  if  the  property  has  in  the  mean  time  passed  out  of 
the  possession  of  the  defendant  into  that  of  an  innocent  pur- 
chaser, then  the  plaintiff  must  rely  upon  the  bond  to  satisfy 
his  judgment. 

It  is  insisted,  however,  that  Stevenson  v.  Palmer  is,  in 
principle,  directly  in  point.  If  this  were  the  case,  of  course 
we  would  be  bound  and  concluded  by  it.  I  cannot,  how- 
ever, view  it  in  that  light.  That  was  a  case  involving  an 
attachment  in  a  justice  court,  given  under  the  provisions  of 
section  2015,  General  Statutes.  The  bond  there  required  was 
simply  by  the  terms  of  the  statute  for  the  release  of  the 
property.  There  was  no  provision  as  in  the  code  that  upon 
its  execution  the  property  should  be  released  from  the  attach- 
ment, and  there  were  no  other  qualifying  sections  in  the  law, 
as  in  the  code,  tending  to  throw  any  light  upon  the  intent  of 
the  legislature  in  enacting  the  statute.  It  was,  therefore,  not 
unreasonable  to  hold,  as  was  done,  that  the  lien  of  the  attach- 
ment having  once  attached  to  the  property,  it  could  not  be 
divested  unless  there  was  some  language  tending  to  show 
such  an  intent.  It  is  true  that  the  court  in  that  case  relied 
largely  upon  the  condition  of  the  bond,  that  the  defendant 
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redeliver  the  property,  holding  that  this  was  the  primary  con- 
dition and  purpose,  although  the  condition  was  expressed  in 
the  alternative,  and  it  is  also  true  that  precisely  such  an 
alternative  condition  is  required  in  the  bond  to  be  given 
under  code  section  112,  but  the  same  results  do  not  neces- 
sarily follow.  The  language  of  the  code  section  does  not 
leave  the  matter  open  for  doubt,  but  in  my  opinion  clearly 
indicates  the  object  and  purpose  of  its  provisions.  It  ex- 
pressly provides  that  the  property  shall  be  released  from 
attachment.  The  phraseology  is  widely  different  from  that 
in  the  justice's  act,  and  the  other  sections  of  the  code  to 
which  we  have  adverted  throw  still  further  light  upon  the 
intention  of  the  legislature.  The  supreme  court  was  con- 
sidering only  the  case  which  was  before  it,  and  to  that  extent 
only  are  we  bound. 

The  doctrine  of  stare  decisis  is  invoked,  however,  and  we 
are  told  that  this  court  has  already  decided  this  question 
adversely  to  the  views  which  I  have  expressed.  Schneider 
V.  Wallingford^  4  Colo.  App.  150.  This  doctrine  is  a  highly 
important  one,  and  necessary  to  preserve  the  consistency  of 
judicial  determinations  of  law,  and  is  not  to  be  lightly  dis- 
regarded or  overlooked.  That  case  was  a  contest  between 
two  attaching  creditors  in  the  same  court,  and  might  turn 
upon  the  consideration  of  other  questions  and  principles  not 
involved  in  this  case.  The  facts  are  entirely  different  from 
this,  and  henoe  I  do  not  feel  called  upon  to  discuss  it.  There 
the  differences  between  the  code  provisions  relating  to  attach- 
ment, and  the  law  of  attachments  in  justice's  courts  were 
neither  raised  nor  considered.  My  learned  associate  who 
wrote  the  opinion  in  the  case  expressly  stated  that  he  relied 
upon  Stevenson  v.  Palmer  as  having  conclusively  settled  the 
question  before  him.  It  is  true  that  he  said,  referring  to 
Stevenson  v.  Palmer^  "  The  court  holds  that  the  lien  cannot 
be  divested  by  a  sale  of  the  property  by  the  attachment  de- 
fendant," etc.,  but  it  can  be  readily  seen  that  this  was  an 
inadvertence  and  slip  of  the  pen.  That  question  was  not 
involved  in  Stevenson  v.  Palmer^  neither  was  it  in  Sehneidtr  v. 
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WoDingford.  It  may  be  said  also  that  it  is  not  involved  in 
the  oase  at  bar,  but  in  my  opinion  there  is  no  difference  what> 
ever  in  the  rights  of  an  innocent  purchaser  from  an  attachment 
defendant  and  an  innocent  mortgagee.  There  might  be  a  dif- 
f  eience  between  their  rights  and  the  rights  of  a  subsequent  at- 
taching creditor  in  the  same  court,  as  was  the  case  in  Schneider 
V.  WaUingford^  but  upon  this,  as  I  have  before  intimated,  I 
do  not  feel  called  upon  to  express  an  opinion  until  such  a 
case  is  presented. 

In  my  opinion  upon  the  facts  as  shown  by  the  pleading  and 
the  evidence,  plaintiff  was  entitled  to  hold  the  property  seized, 
and  hence  the  judgment  herein  should  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion.    Such  will  be  the  order. 

Revereed* 

Thomson,  J.,  specially  concurring. 

I  agree  with  my  brother  Wilson  that  this  judgment  should 
be  reversed.  I  am  not,  however,  prepared  to  3deld  a  full  as- 
sent to  his  construction  of  the  statute.  The  supreme  court, 
in  Stevenson  v.  Palmer^  14  Colo.  565,  held  that  personal  prop- 
erty attached  was  not  discharged  from  the  lien  of  the  at- 
tachment by  the  giving  of  a  redelivery  undertaking  in  pur- 
suance of  the  terms  of  section  2015  of  the  General  Statutes. 
That  section  occurs  in  the  act  regulating  proceedings  in 
justices'  courts.  In  Schneider  v.  WaUifigfardy  4  Colo.  App. 
160,  where,  as  in  the  case  at  bar,  the  imdertaking  was  given 
pursuant  to  the  provisions  of  sections  111  and  112  of  the 
code,  this  court  reached  a  like  conclusion.  Now,  while  it  is 
conceded  that  the  supreme  court  decision  fixes  the  law,  in  so 
far  as  attachments  issued  from  justices'  courts  are  concerned, 
yet,  it  is  argued  that  on  account  of  a  difference  in  phrase- 
ology between  the  provisions  of  the  justice's  act  and  those  of 
the  code,  the  rule  applicable  in  the  two  classes  of  cases  is  not 
tiie  same ;  and  that  in  applying  the  decision  in  a  case  which 
arose  under  the  justice's  act,  to  one  arising  under  the  code, 
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this  court  erred.  If  the  question  of  the  purpose  of  a  redo* 
livery  undertaking  in  attachment  were  now  to  be  determined 
for  the  first  time,  I  should  hesitate  before  disagreeing  with 
my  associate  in  his  construction  of  the  code  provisions ;  but 
this  court  is  bound  by  the  decision  of  the  supreme  court ; 
and,  unless,  in  relation  to  the  question  under  consideration, 
the  differences  between  the  justice's  act  and  the  code  are 
such  as  to  render  the  effect  of  the  one  different  from  that  of 
the  other,  we  committed  no  error  in  following  that  decision. 
That  the  language  of  the  two  is  not  identical,  or  that  in  mat- 
ters of  detail,  tlie  one  is  more  specific  than  the  other,  is  not 
enough.  If  the  meaning  to  be  gathered  from  each  is  the 
same,  the  same  rule  must  be  applied  to  both.  A  comparison 
of  the  enactments  will  exhibit  their  resemblances  and  differ- 
ences, and  so  lead  to  a  just  solution  of  the  question.  The 
following  is  section  2015  of  the  General  Statutes  : 

''The  defendant  may,  at  any  time  before  final  judgment  in 
the  action,  release  all  property  which  may  have  been  seized 
by  virtue  of  the  attachment  writ,  by  his  executing  an  under- 
taking as  hereinafter  provided.  Such  undertaking  shall  be 
given  by  the  defendant  to  the  plaintiff,  be  signed  by  two  re- 
sponsible sureties,  each  a  resident  of  the  county  in  which  the 
suit  is  pending,  and  shall  be  to  the  effect  that  in  case  the 
plaintiff  recover  judgment  against  the  defendant  in  the  ac- 
tion, and  the  attachment  is  not  dissolved,  the  defendant  will 
deliver  to  the  constable  all  property  which  has  been  seized  by 
him  by  virtue  of  the  attachment  writ,  or,  on  failure  so  to  do, 
will  pay  to  the  plaintiff  the  full  value  of  the  property  at- 
tached,  not  exceeding  the  amount  of  the  judgment  and  costs 
recovered  in  the  action." 

The  code  provisions  referred  to  are  as  follows : 
"  Sec.  111.  The  defendant  may  at  any  time  release  any 
property  in  the  hands  of  the  sheriff  by  virtue  of  any  writ  of 
attachment,  by  executing  an  undertaking  as  provided  for  in 
the  next  section,  and  all  the  proceeds  of  sales  and  money  col- 
lected by  the  sheriff,  and  all  the  property  attached  remaining 
in  his  hands,  shall  be  released  from  the  attachment  and  de- 
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livered  to  the  defendant  upon  the  justification  of  the  sureties 
in  the  undertaking. 

"Sec.  112.  Before  releasing  such  attached  property,  as 
aforesaid,  to  the  defendant,  the  sheriff  shall  require  an  un- 
dertaking executed  by  the  defendant  to  the  plaintiff,  and  at 
least  two  sureties,  residents  and  freeholders,  or  householders, 
in  this  state,  to  the  effect  that  in  case  the  plaintiff  recover 
judgment  in  the  action,  and  the  attachment  is  not  dissolved, 
defendant  will  on  demand,  redeliver  such  attached  property 
so  released,  to  the  proper  officer,  to  be  applied  to  the  pay- 
ment of  the  judgment,  and  that  in  default  thereof  the  de- 
fendant and  sureties  will  pay  to  the  plaintiff  the  full  value 
of  the  property  so  released." 

Both  the  enactments  provide  for  the  release  of  the  attached 
property,  upon  the  execution  of  an  undertaking  by  the  defend- 
ant to  the  plaintiff.  The  undertaking  in  each  case  is  coi^di- 
tionedthatif  judgment  be  recovered  by  the  plaintiff,  and  the 
attachment  be  not  dissolved,  the  defendant  will  deliver  the 
property  to  the  proper  officer,  or  pay  the  plaintiff  its  full 
value.  To  this  extent  the  enactments  are  substantially  alike. 
But  language  ia  found  in  the  code  sections  which  does  not 
occur  in  the  justice's  act,  and  it  is  to  be  seen  how  the  mean- 
ing of  those  sections  is  affected  by  the  presence  of  that  lan- 
guage. Code  section  111  provides  that  upon  the  justification 
of  the  sureties  in  the  undertaking,  all  the  proceeds  of  sales  and 
money  collected  by  the  sheriff,  and  all  the  property  attached 
remaining  in  his  hands  shall  be  released  from  the  attachment 
and  delivered  to  the  defendant.  The  justice's  act  simply 
provides  that  the  property  which  has  been  attached  shall  be 
released.  It  does  not  say  that  it  shall  be  released  from  the 
attachment,  and  the  specification  in  the  code,  not  contained 
in  the  other  enactment,  that  the  release  shall  be  from  the  at- 
tachment, seems  to  be  regarded  as  indicative  of  an  intention 
by  the  legislature  to  give  an  undertaking,  executed  under 
the  provisions  of  the  code,  an  effect  not  contemplated  in  the 
justice's  act.  It  is  said  that  if  the  release  from  the  attach- 
ment is,  not  a  release  from  the  lien  of  the  attachment,  the 
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words  ^'from  the  attachment"  are  useless,  and  might  as  well 
have  been  omitted.  I  do  not  think  the  words  useless,  but  I 
think  they  express  merely  what  would  necessarily  be  under- 
stood without  them.  The  justice's  enactment  provides  only 
that  the  property  which  has  been  attached  shall  be  released. 
But  from  what  shall  it  be  released  ?  It  has  been  seized  by 
the  constable,  and  is  in  his  possession.  The  attachment  of 
personal  property,  capable  of  manual  delivery,  consists  in 
taking  it  into  custody.  Gen.  Stats,  sec.  2007 ;  Civil  Code, 
sec.  104.  By  the  release,  the  oflScer  relinquishes  the  posses- 
sion, and  turns  it  over  to  the  defendant.  As  the  officer  at- 
taches the  property  by  taking  it  into  his  custody,  a  release 
from  that  custody  is  a  release  from  the  attachment ;  so  that 
respecting  the  effect  of  the  release,  the  code  provisions  and 
the  justice's  act  are  the  same.  The  code  merely  expresses  in 
words  what  the  other  implies. 

But  it  is  insisted  that  another  reason  for  a  difference  in 
the  construction  of  the  two  enactments  is  found  in  the  pro- 
vision of  the  code,  not  contained  in  the  justice's  act,  that 
upon  the  giving  of  the  undertaking,  aU  the  proceeds  of  sales 
and  money  collected  by  the  sheriff,  shall,  along  with  the  prop- 
erty remaining  in  his  hands,  be  released  from  the  attachment, 
and  delivered  to  the  defendant  It  is  argued  that  the  lien 
could  not  follow  the  money;  that  as  the  money  and  the 
property  are  released  together,  their  situation  is  the  same, 
and,  that  as  the  lien  would  not  follow  the  money,  it  could 
not  have  been  intended  that  it  should  follow  the  property. 
Code  section  107  provides  for  the  sale,  before  judgment,  of 
property  of  a  perishable  nature,  the  proceeds  to  be  held  by 
the  officer  to  answer  the  judgment.  This  is  the  money  re- 
ferred to  in  code  section  111.  The  justice's  enactment  con- 
tains no  such  provision.  But,  as  a  matter  of  logic,  it  does 
not  follow  that  because  the  lien  upon  a  portion  of  the  prop- 
erty may  be  lost,  it  is  divested  as  to  the  remainder.  Let  it 
be  supposed  that  the  code  contained  no  provision  for  the  sale 
of  property  before  judgment,  just  as  the  justice's  act  does 
not,  and  let  it  further  be  supposed  that  part  of  the  property 
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attached  should  actually  perish  in  the  hands  of  the  sheriff, 
then,  as  to  that  part,  tiie  lien  would  be  defeated,  but  no 
one  would  seriously  contend  that  the  destruction  of  a  por- 
tion of  the  property  would  injuriously  affect  the  plaintiff's 
rights  in  the  residue.  Now,  that  a  sale  should  have  an  ef- 
fect which  an  absolute  loss  would  not,  must  be  predicated 
upon  some  reason  which  has  thus  far  escaped  my  observa- 
tion. 

Sections  108  and  109  of  the  code  provide  that  after  judg- 
ment recovered  by  the  plaintiff,  the  sheriff  shall  proceed  to 
satisfy  the  same  out  of  the  property  attached  by  him,  which 
has  not  been  delivered  to  the  defendant ;  and  that  if,  after 
selling  all  the  property  attached  by  bim  remaining  in  his 
hands,  any  balance  shall  remain  due,  he  shall  proceed  to  col- 
lect such  balance  as  upon  execution  in  other  cases.  It  is  said 
that  these  provisions  show  a  clear  intent  not  to  subject  the 
property,  which  has  been  released,  to  the  attachment.  But 
in  the  justice's  act  (section  2013,  Gen.  Stats.)  it  is  provided 
that  if  judgment  be  recovered  by  a  plaintiff,  the  justice 
shall  issue  an  order  of  sale  to  the  constable,  directing  him  to 
satisfy  such  judgment  out  of  the  proceeds  of  the  sale  of  the 
property  attached  by  him,  and  that  in  case  the  property  at- 
tached be  not  sufficient  to  satisfy  such  judgment,  then  the 
justice  shall  issue  an  execution  as  in  other  cases.  It  is  true 
that  this  section  does  not,  in  terms,  direct  the  satisfaction  of 
the  judgment  out  of  property  attached  which  has  not  been 
delivered  to  the  defendant,  and,  in  this  respect,  it  differs 
from  the  code.  But  to  find  what  it  means  reference  must 
be  had  to  the  sections  which  precede  it.  The  subject  of 
those  sections  is  property  which  has  been  attached  by  the 
constable,  and  which  has  not  been  delivered  to  the  defend- 
ant. That  is  the  property,  and  the  only  property,  which  is 
spoken  of  prior  to  section  2013,  and  is  therefore  the  prop- 
erty of  which  it  speaks.  It  is  not  until  afterwards  that 
provision  is  made  for  a  redelivery  undertaking.  Therefore, 
in  so  far  as  the  question  now  under  consideration  is  con- 
cerned, the  effect  of  section  2013  of  the  Genen^  Statutes,  and 
Vol.  xrv — 5 
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the  effect  of  sections  108  and  109  of  the  code,  are  the  same. 
In  my  opinion  while  the  code  provision  and  the  justice's  en- 
actment differ  in  their  language,  there  is  no  difference  in. 
their  purport ;  the  lien  acquired  by  virtue  of  one  is  coexten- 
sive with  the  lien  acquired  by  virtue  of  the  other;  the  same 
rule  of  decision  should  be  applied  to  both,  and  because  the 
supreme  court  has  decided  that  the  giving  of  a  redelivery 
undertaking  in  a  suit  before  a  justice  of  the  peace,  does  not 
divest  the  lien  of  the  attachment,  it  must  be  held  that  the 
lien  of  an  attachment  issued  by  a  court  of  record  remains, 
notwithstanding  the  giving  of  the  undertaking  provided  for 
in  the  code. 

But  while  I  am  of  the  opinion  that  the  execution  of  the  forth- 
coming bond  does  not  divest  the  lien  of  the  attachment,  I  am 
also  of  the  opinion  that  the  lien  binds  the  property  only  as 
against  the  attachment  defendant,  and  persons  standing  in  his 
shoes.  One  purchasing  with  actual  notice  of  the  lien,  or  one 
claiming  an  interest  in  the  property  for  which  he  had  parted 
with  no  value,  would  perhaps,  be  entitled  to  no  more  consider- 
ation than  the  defendant  himself.  But  I  do  not  believe  that 
the  lien  can  be  asserted  against  a  purchaser  who  has  no  notice 
of  its  existence,  and  hei-e  I  am  in  full  accord  with  my  learned 
associate.  Judge  Wilson.  In  Stevenson  v.  Palmer^  the  property 
attached  had  been  released  by  the  giving  of  a  redelivery  bond, 
and  had  afterwards  been  levied  upon  by  virtue  of  a  writ  in 
another  suit.  The  court  held  that  the  property  was  still  sub- 
ject to  the  lien  of  the  first  attachment,  saying  that  it  would  be 
a  fraud  upon  the  sureties  to  allow  it  to  be  subjected  to  execu- 
tion issued  at  the  suit  of  other  parties.  In  Schneider  v.  Wal- 
lingfordy  the  controversy  was  between  prior  and  subsequent 
attaching  creditors.  In  neither  case  was  the  question  of  the 
rights  of  an  innocent  pui*chaser  involved.  In  so  far  as  per- 
sonal property  is  concerned,  an  attaching  creditor  takes  his 
chances  upon  the  title,  and  if  it  turns  out  that  there  is  out- 
standing a  prior  and  superior  right  in  the  property,  he  sus- 
tains no  loss.  His  position  is  no  worse  than  it  was  before. 
His  attachment,  therefore,  operates  only  upon  the  title  which 


Digitized  by 


Googk 


1899.]  Nichols  v.  Chittenden.  67 

the  defendant  actually  has  at  the  time,  and  he  must  submit 
to  the  lien  of  a  prior  attachment,  whether  he  has  notice  of  its 
existence  or  not.  Oates  Iron  Works  v.  Oohen^  7  Colo.  App. 
841.  But  the  situation  of  an  innocent  purchaser  is  altogether 
different.  He  parts  with  bis  money  on  the  faith  of  an  appar- 
ent title,  and  if  he  is  deprived  of  the  property  by  means  of 
some  invisible  claim,  of  the  existence  of  which  he  had  nothing 
to  advise  him,  he  suffers  serious  hardship.  The  law  has  in 
view  the  encouragement  of  trade.  A  doctrine  which  would 
render  traflSc  perilous,  and  overshadow  purchasers  with  a 
constant  danger,  from  some  unknown  source,  of  losing  their 
acquisitions,  would  be  repugnant  to  enlightened  policy.  A 
person  desiring  to  purchase  real  estate  can  readily  ascertain 
whether  it  is  subject  to  the  lien  of  an  attachment  by  inquir- 
ing at  the  ofl&ce  of  the  recorder  of  the  county  in  which  the 
land  lies.  Civil  Code,  sec.  104.  A  mortgage  of  personalty 
must  be  recorded  with  the  recorder  of  the  county  in  which 
the  property  is  situated,  to  be  of  any  effect  against  purchasers 
without  actual  notice.  1  Mills'  Ann.  Stat.  sec.  385.  And 
generally,  our  lawmakers  seem  to  have  been  careful  to  provide 
means  whereby  parties  desiring  to  become  interested  in  prop- 
erty, may  ascertain  whether  it  is  incumbered  by  a  lien. 
But  there  is  no  provision  for  giving  notice  to  the  world  of 
the  lien  of  an  attachment  of  personal  property.  Construc- 
tive notice  is  something  of  statutory  creation,  and  there  is 
no  constructive  notice,  unless  it  is  authorized  by  statute. 
Bank  v,  Davidsonj  7  Colo.  91 .  If  a  purchaser  of  attached 
property  has  not  actual  notice  of  the  attachment,  or  of  facts 
which  would  charge  him  with  such  notice,  he  has  no  notice 
at  all.  A  writ  of  attachment  issues  from  one  county,  and 
is  levied  in  another  aud  remote  county ;  it  is  then  returned 
to  the  county  from  which  it  came ;  the  defendant  executes 
the  proper  imdertaking,  which  also  goes  to  the  county  of  the 
writ ;  the  property  is  returned  to  him ;  the  appearances  all 
are  that  he  has  a  perfect  right  to  deal  in  the  property  as  he 
chooses,  and  a  purchaser  has  no  knowledge  or  means  of 
knowledge  that  another  human  being,  outside  of  the  defend- 
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ant,  has  any  claim  upon  it  The  law  has  designated  no  place 
at  which  he  may  inquire.  He  knows  whei-e  to  go  to  find 
whether  it  has  been  mortgaged,  because  the  statute  informs 
him ;  but  he  does  not  know  where  to  go  to  find  whether  it 
has  been  attached,  because  the  statute  does  not  inform  him. 
It  is  contrary  to  the  policy  of  the  law,  as  well  as  natural  jus- 
tice, that  a  purchaser  of  property  should  be  at  the  mercy  of  a 
secret  claim ;  and  if  it  had  been  the  intention  that  the  lien 
of  an  attachment  should  follow  personal  property  into  the 
hands  of  a  purchaser,  provision  would  have  been  made  for 
constructive  notice  of  the  lien. 

But  the  plaintiff  is  not  hurt  by  his  inability  to  take  the 
property  from  the  purchaser.  He  is  amply  protected  by  the 
redeliveiy  undertaking.  The  sureties  are  bound  for  the  pro- 
duction of  the  property  to  answer  his  judgment,  and  if  it  is 
not  forthcoming,  they  must  pay  him  its  value.  And  there 
are  no  equities  in  their  favor.  They  executed  the  bond  vol- 
untarily, and  by  its  execution,  they  put  it  into  the  power  of 
the  defendant  to  dispose  of  the  property.  The  appearance 
of  right,  with  which  he  was  clothed,  to  deal  with  it  as  he 
pleased,  was  due  to  them,  and  as  between  them  and  a  person 
who  is  led  by  a  situation  which  they  created,  and  in  innocent 
reliance  upon  a  title  to  which  they  have  been  instrumental 
in  giving  an  appearance  of  validity  invests  his  money  in  the 
property,  the  loss  must  be  borne  by  them. 

In  this  opinion  I  have  used  the  word  *'  purchaser"  through- 
out, but  the  rights  of  a  mortgagee  are  the  same  as  those  of 
a  purchaser,  and  under  the  facts  as  they  are  disclosed  by  the 
record,  in  my  opinion  the  appellant  is  entitled  to  the  posses- 
sion of  the  property. 

BissELL,  P.  J.,  dissenting. 

With  great  regret  I  am  compelled  to  withhold  my  assent 
to  either  of  the  opinions  announced  by  my  associates.  En- 
tertaining as  I  do  profound  respect  for  their  views,  I  should 
doubtless  yield  my  convictions  and  assent  to  the  reversal  of 
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the  judgment  did  I  not  believe  that  I  was  bound  by  the  de- 
cision of  the  supreme  court,  which  as  I  read  it  logically  con- 
cludes the  question.  As  will  be  observed  my  brother  Thom- 
son concurs  in  my  construction  of  the  code  provisions,  sup- 
porting the  position  by  strong  and  to  my  mind  unanswerable 
arguments.  I  should  doubtless  simply  accept  his  reasoning 
which  may  not  be  at  all  strengthened  by  my  treatment  of 
the  question,  but  being  unable  to  accept  his  position  on  the 
inapplicability  of  the  statute  to  the  present  ease,  I  am  con- 
strained to  fully  express  my  convictions  respecting  the  whole 
question.  If  our  conclusions  about  the  provisions  of  the 
code  are  correct,  I  am  quite  unable  to  see  any  escape  from 
the  affirmance  of  the  judgment.  Until  the  supreme  court 
shall  reverse  the  Stevenson  case  I  am  compelled  under  my 
theory  of  our  judicial  system  to  follow  it.  I  insist  that  case 
must  be  reversed  to  warrant  a  different  result.  I  do  not  be- 
lieve that  court  can  either  distinguish  or  modify  it  and  sup- 
port such  a  result  by  a  logical  argument  which  will  be  satis- 
factory to  the  profession. 

The  statement  which  is  found  in  Judge  Wilson's  opinion 
fully  suggests  the  real  and  pivotal  question,  whether  the  lien 
of  an  attachment  acquired  by  a  sufficient  levy  of  a  writ  con- 
tinues after  the  execution  of  a  forthcoming  bond  under  the 
provisions  of  the  code  and  may  be  enforced  against  one  who 
subsequently  obtains  possession  of  the  property  by  the  fore- 
closure of  a  chattel  mortgage  executed  by  the  attachment 
creditor  after  the  levy  but  subsequent  to  the  giving  of  the 
bond,  and  while  he  is  in  possession,  where  the  mortgagee  has 
no  knowledge  or  notice  of  the  levy  other  than  what  is  con- 
structively given  him  by  the  pendency  of  the  suit  and  the 
knowledge  afforded  by  the  papers  therein  and  the  return  of 
the  officer.  The  question  comes  in  this  exact  shape  because 
the  record  discloses  £he  fact  to  be  that  neither  Winch  nor 
Nichols  had  actual  notice  or  knowledge  of  the  making  of  the 
levy  and  the  seizure  of  the  goods,  and  no  other  than  con- 
structive notice  that  the  apparent  owner  and  possessor  had  no 
title.    Whatever  may  be  or  might  have  been  my  own  view 
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and  opinion  respecting  this  proposition  as  a  general  question^ 
as  I  look  at  it  the  case  has  been  so  far  determined  by  the 
supreme  court  that  I  can  discover  no  escape  from  the  affirm- 
ance of  this  judgment.  The  matter  has  been  considered  in 
two  separate  cases  (^Edward  v.  Pomeroy^  8  Colo.  254 ;  Steven- 
son  V.  Palmer^  14  Colo.  566)  and  in  this  court  in  Schneider 
V.  Wallingfordy  4  Colo.  App.  160.  In  the  last  case,  speaking 
by  me  as  the  president  judge,  the  doctrine  of  the  otiier  two 
cases  was  followed  and  the  same  rule  declared.  At  the  out- 
set it  may  be  well  to  suggest,  because  considerable  of  the  ar- 
gument of  counsel  for  the  appellant  is  based  on  an  attempted 
distinction  between  these  cases  and  the  present  one,  that  in 
each  of  these  cases  the  questions  presented  were  of  the  re- 
spective rights  of  different  attaching  or  execution  credit- 
ors against  the  same  common  debtor.  It  is  quite  true  the 
proposition  respecting  the  rights  of  an  innocent  mortgagee, 
or  an  innocent  purchaser  were  in  no  manner  presented.  It 
is  equally  clear  the  case  in  the  14th  Colorado  was  based  on 
a  construction  of  the  provision  of  the  General  Statutes  appli- 
cable to  justices'  courts  hereinbefore  referred  to. 

At  the  outset  I  will  dispose  of  one  of  the  contentions  di- 
rected to  the  point  that  there  is  a  wide  difference  in  the  lan- 
guage of  section  2015  of  the  General  Statutes  of  1883,  and 
the  language  of  sections  111  and  112  of  the  code.  The  sole 
difference  between  the  two  is  in  the  use  of  the  words,  "the 
property  shall  be  released  from  the  attachment  and  delivered 
to  the  defendant;"  while  the  phraseology  of  the  justice's 
act  is  simply,  '*  that  the  defendant  may  release  all  property 
which  may  have  been  seized  by  virtue  of  the  attachment 
writ  by  executing  the  undertaking,"  etc.  The  language  of 
the  code  provision  is  a  little  broader,  and  under  some  circum- 
stances, and  with  a  different  provision  respecting  the  bond 
might  possibly  exhibit  a  different  legislative  purpose.  I  am 
unable,  however,  to  discover  any  distinguishing  difference 
in  the  language  of  the  two  provisions,  or  think  that  any  con- 
trolling force  ought  to  be  given  to  the  code  provision  which 
is  not  equally  enforcible  and  applicable  in  the  construction 
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of  the  justice's  act.     I  reach  this  conclusion  because  the 
proyisions  respecting  the  forthcoming  bond,  its  terms  and 
conditions  are  precisely  the  same  in  the  one  act  as  in  the  other. 
Since  the  supreme  court  rests  its  conclusions  respecting  the 
proper  construction  of  section  2015  on  the  terms  of  the  bond, 
I  see  no  escape  from  the  conclusion  that  the  same  principle 
must  control  the  construction  of  the  code  enactment.     I 
will  now  come  to  a  consideration  of  these  antecedent  adjudi- 
cations.    I  concede  the  proposition  insisted  on  by  counsel 
that  none  of  the  cases  are  in  one  sense  an  exact  determina- 
tion of  the  question.     In  Edwards  v.  Pomerot/y  where  a  suit 
by  attachment  was  begun  and  the  defendant  undertook  to 
give  a  bond  to  release  the  property,  suit  was  brought  on  the 
bond,  and  in  the  complaint  there  was  an  attempt  to  state  the 
bond  according  to  its  legal  effect.     In  this  the  pleader  sig- 
nally failed  because  there  is  a  wide  difference  between  the 
bond  as  pleaded  and  the  bond  offered  in  evidence.     In  the 
discussion  of  the  right  of  the  plaintiff  to  recover  on  a  bond 
with  its  expressed  conditions  thus  alleged  and  thus  proven, 
the  supreme  court  decided  the  requisites  of  the  bond  required 
by  statute.    The  court  conceded  the  principle  insisted  on  by 
counsel  respecting  the  purpose  and  effect  of  the  statutory 
provision.    In  the  concession  the  court  undertook  to  state 
the  rule  respecting  the  lien  right  acquired  by  the  levy  of  an 
attachment  writ,  and  the  effect  of  the  giving  of  a  forthcom- 
ing bond  under  the  code,  and  stated  in  precise  terms  that 
the  object  and  effect  of  the  instrument  was  to  release  the 
property  attached,  but  not  to  discharge  the  attachment.    It 
is  quite  true  this  question  was  not  necessarily  involved  in 
the  decision,  but  that  it  was  pertinent  and  germane  to  the 
inquiry  before  the  court  must  be  conceded,  and  I  must  there- 
fore accept  this  declaration  as  the  view  of  the  court  respect- 
ing the  proper  construction  of  this  statutory  provision.    When 
the  question  was  next  before  the  court  it  was  decided  by 
Justice  Hayt  in  Stevenson  v.  Palmer.    In  that  case  Whitsett 
brought  suit  against  Noxon  and  levied  an  attachment  on  the 
goods  in  controversy.     The  property  was  released  by  the 
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gfiving  of  a  forthcoming  bond  according  to  the  provisions  of 
section  2015.  The  goods  then  went  into  Noxon's  possession 
and  were  again  levied  on  in  the  suit  of  one  Gaynor  v.  Noxon, 
and  in  this  suit  a  forthcoming  bond  was  also  given.  There- 
after the  sureties  on  the  bond  undertook  to  bring  suit  to 
recover  possession  of  the  property  in  order  to  prevent  the 
acquisition  of  a  superior  lien  by  the  levy  of  a  subsequent 
writ  The  court  undoubtedly  held  that  the  sureties  were  in 
no  position  to  maintain  replevin,  having  no  right  of  posses- 
sion, and  construed  this  provision  of  the  statute  providing 
for  a  forthcoming  bond  after  the  levy  of  an  attachment  writ. 
As  I  look  at  it,  this  question  was  involved  in  the  suit,  perti- 
nent to  the  controversy,  properly  considered,  and  in  no  sense 
are  the  declarations  of  the  court  on  the  case  obiter. 

In  Schneider  v,  Wallingford^  the  controversy  was  between 
two  attaching  creditors,  and  following  the  decisions  of  the 
supreme  court  we  reaffinned  the  doctrine.  It  is  quite  true 
therein  we  said  the  court  held  that  the  lien  could  not  be  di- 
vested either  by  sale  or  by  seizure  or  disposition  by  an  officer 
under  process.  This  in  the  general  sense  is  true.  With  re- 
spect to  the  seizure  by  an  officer  under  a  subsequent  writ, 
there  is  no  question ;  with  reference  to  sale,  the  principle  de- 
cided is  equally  conclusive,  though  the  limitation  and  excep- 
tion which  is  here  contended  for  because  of  the  innocent  char- 
acter of  the  incumbrance  was  not  under  consideration  nor 
expressly  decided,  though  the  exception  was  not  noted  in  the 
statement  of  the  principle,  and  therefore  counsel  very  prop- 
erly insist  that  Schneider  v.  Wallingfard  is  not  conclusive 
and  it  must  now  for  the  first  time  be  considered. 

The  whole  inquiry  turns  on  the  force,  extent  and  character 
of  the  lien  and  the  principle  on  which  it  rests,  and  its  applica- 
bility to  the  conditions  here  existing.  Counsel  attempt  to 
base  arguments  on  the  differences  between  the  justice's  act 
and  the  code  provisions,  and  insist  that  there  are  three 
classes  of  bonds  provided  for  by  the  code  and  the  justice's 
act.  It  is  evident  I  do  not  concede  this  point  when  I  hold 
that  the  provisions  of  the  code  are  the  exact  equivalent  of 
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the  conditions  of  the  act  and  the  bonds  in  the  two  cases  are 
precisely  the  same.  Under  these  circumstances  there  are  but 
two  classes  of  bonds,  one  of  which  has  been  referred  to,  and 
the  other  being  provided  for  by  section  91  of  the  code.  Under 
section  91  whenever  a  suit  is  begun  and  a  writ  of  attachment 
issues  in  aid  of  it,  the  defendant  may  give  a  bail  bond  to  pre- 
vent the  levy  of  the  writ  and  the  property  never  becomes 
subject  to  the  lien.  This  is  generally  called  a  bail  bond,  and 
under  all  the  authorities  whenever  such  a  bond  is  given  the 
ju9  duponendi  remains  with  the  attachment  defendant. 
When  he  has  given  this  bond  he  may  mortgage,  sell  or  dis- 
pose of  the  property  as  though  the  writ  had  never  issued 
because  the  property  has  never  passed  into  the  custody  of 
the  law,  the  plaintiff  has  never  acquired  a  lien  and  the  bond 
stands  in  place  of  the  property.  The  other  class  is  the  forth- 
coming bond,  and  the  case  remains  whether  the  power  of  dis- 
position is  with  the  defendant  so  that  he  may  mortgage  it  to 
an  incumbrancer  who  will  thereby  acquire  title  superior  to 
the  lien  which  flows  from  the  levy.  Stevenson  v.  Palmer 
discusses  the  question  as  to  the  effect  of  the  giving  of  a 
forthcoming  bond.  The  court  recognizes  the  hopeless  con- 
flict in  the  authorities  and  refers  to  the  Iowa  cases  and  some 
text  writers  which  lay  down  the  doctrine  that  there  after  the 
giving  of  a  forthcoming  bond  the  property  is  subject  to  at- 
tachments, levies  by  execution  or  to  sale  as  though  the  prop- 
erty had  not  been  seized.  The  court  then  proceeds  to  cite 
other  authorities  and  text  writers  which  hold  that  the  giving 
of  a  forthcoming  bond  does  not  discharge  the  property.  The 
court  adjudges  that  the  alternative  condition  of  the  bond 
provided  for  by  the  act  which  is  to  redeliver  the  property  to 
be  applied  in  payment  of  the  judgment,  or  in  default  that 
the  defendant  or  sureties  shall  pay  the  full  value  of  the  prop- 
erty released  to  the  extent  of  the  amount  of  the  judgment,  is  a 
legislative  indorsement  of  the  decisions  of  those  courts  which 
hold  that  the  lien  continues.  The  court  relies  largely  on 
the  condition  of  the  bond,  that  the  defendant  will  redeliver 
the  property  and  that  the  purpose  of  the  redelivery  is  to  sub- 
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ject  it  to  the  payment  of  the  judgment,  and  it  is  regarded  as  a 
fraud  on  the  sureties  to  permit  third  parties  to  defeat  a  com- 
pliance with  this  condition.  The  court  announces  broadly 
that  the  better  reason  and  the  weight  of  authority  support 
the  doctrine  that  the  attachment  lien  is  not  discharged  by 
the  giving  of  the  bond.  The  court  undoubtedly  puts  its  de- 
cision likewise  on  the  ground  that  the  sureties  have  no  other 
interest  in  the  property  than  the  right  to  have  it  preserved 
for  delivery,  and  since  they  had  not  become  liable  they  had 
no  such  tiUe  as  gave  them  the  right  to  possession,  or  to  main- 
tain suit  against  the  officer.  Counsel  of  course  insist  that 
the  latter  is  the  main  proposition  on  which  the  case  turned. 
Whether  this  be  or  be  not  true,  the  other  is  one  of  the  points 
involved,  and  the  court  was  compelled  to  decide  what  the 
rights  of  the  respective  attaching  creditors  were,  and  it  was 
essential  to  their  decision  to  determine  the  force  and  effect  of 
the  statute  and  the  results  flowing  from  the  execution  of 
such  a  bond,  and  we  regard  its  decision  on  tim  proposition 
not  as  obiter^  but  as  legitimate,  and  the  conclusion  of  course 
as  binding.  It  still  remains  to  be  determined  wheflier  the 
principle  therein  declared  is  so  far  reaching  as  to  be  conclu- 
sive on  the  rights  of  the  parties  to  this  suit.  I  see  no  escape 
fi'om  this  conclusion.  The  decision  declares  the  principle 
that  the  giving  of  a  bond  does  not  release  the  lien.  This  re- 
sult is  deduced  from  the  terms  and  conditions  of  the  bond 
and  the  alternative  provision  that  the  property  shall  be  rede- 
livered to  the  officer  to  satisfy  the  judgment,  providing  the 
attachment  is  ultimately  sustained.  When  it  is  decided  that 
the  lien  remains,  in  my  judgment,  it  necessarily  follows  that 
the  lien  must  be  superior  to  any  right  acquired  by  a  subse- 
quent mortgagee.  There  is  a  wide  difference  between  a  lien 
of  this  description  and  that  resulting  from  a  contract  of  par- 
ties. The  supreme  court  has  undoubtedly  held  conditional 
sales  void  under  our  statute  except  under  certain  conditions. 
Yet  it  decided  that  a  conditional  sale  is  perfectly  good  as 
between  the  parties,  equally  valid  and  binding  as  between 
them  and  third  parties  having  notice  of  the  condition  at- 
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tached  to  the  transfer,  only  deciding  that  the  conditional 
sale  is  invalid  ss  against  those  who  become  puitshasers  with- 
out knowledge  of  any  defects  inhering  in  the  apparent  owner's 
title.  The  principle  on  which  the  case  rests  doubtless  is  that 
Uie  vendor  has  put  it  in  the  power  of  the  vendee  to  mislead 
innocent  parties  to  their  injury.  No  such  principle  is  here 
involved.  The  attaching  creditor  did  not  deliver  the  prop- 
erty to  the  debtor  nor  consent  to  his  resumption  of  posses- 
sion. The  law  compelled  the  release  of  the  property  and 
permitted  the  resumption  of  possession  by  the  debtor.  The 
principle  thus  far  does  not  apply.  Neither  is  it  a  question 
of  a  defense  interposed  by  the  sureties  when  sued,  who 
according  to  the  contention  of  counsel  should  not  be  per- 
mitted to  Interpose  this  claim  because  they  voluntarily  as- 
sumed the  obligation  of  the  bond  and  consented  to  the  pos- 
session of'  the  debtor.  The  sureties  are  not  sued.  It  is  a 
pure  matter  of  right  between  the  attaching  creditor  and  a 
third  party  under  circumstances  which  show  that  the  creditor 
was  in  no  manner  a  consenting  party,  that  he  did  not  put  it 
in  the  power  of  the  debtor  to  mislead  or  injure  the  other,  but 
that  what  was  done  was  done  under  legal  compulsion,  by  the 
assertion  of  a  statutory  right  which  he  was  powerless  to  pre- 
vent, control  or  interfere  with.  In  the  present  case,  the 
right  is  one  given  by  law.  It  is  a  lien  given  whenever  a 
writ  is  properly  issu^  and  exactly  executed.  It  is  true  the 
subsequent  purchaser  has  no  notice  except  that  afforded  by 
the  records.  It  is  likewise  true  that  suits  may  be  begun  in 
any  one  of  the  very  numerous  courts  in  this  county  or  in 
any  other  county  in  the  state,  and  that  the  writs  and  papers 
may  be  in  widely  distant  counties,  and  the  doctrine  of  con- 
structive notice  may  be  inconvenient  of  application,  but  I  do 
not  understand  that  the  argument  ab  inconvenienti  is  one 
which  can  be  used  to  overthrow  a  lien  given  by  statute.  It 
is  not  a  thing  resting  on  contract,  nor  do  the  facts  present  a 
case  where  one  of  two  parties  must  suffer  and  one  has  put  it 
in  the  power  of  the  other  to  do  him  wrong.  The  right  to 
give  the  bond  i9  conferred  by  the  statute,  and  the  effect  of 
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that  bond  is  a  matter  purely  of  statutory  declaration.  If 
the  giving  of  this  bond  and  the  clothing  of  the  defendant 
with  the  apparent  title  resulting  from  possession  works  wrong 
and  injustice  to  third  parties,  it  is  a  wrong  and  an  injustice 
worked  out  by  the  statute,  and  is  only  the  subject  of  legis- 
lative correction  and  not  of  correction  by  judicial  construc- 
tion. It  would  likewise  work  a  fraud  on  the  sureties  to  hold 
otherwise.  They  contract  to  redeliver  the  property.  A 
redelivery  will  protect  them  from  liability.  The  preservation 
of  the  lien  and  an  adjudication  that  the  lien  continues  is 
within  the  spirit  of  their  contract  and  permits  its  perform- 
ance. If  it  is  adjudged  there  is  no  lien  the  law  then  permits 
the  debtor  to  defraud  his  sureties  by  a  sale  of  the  property 
or  its  incumbrance  and  they  are  remediless.  The  question 
is,  does  the  lien  remain  ?  If  it  remains  as  against  subsequent 
attaching  lien  and  execution  creditors,  I  am  quite  unable  to 
see  why  it  does  not  remain  as  to  subsequent  incumbrancers 
or  bona  fide  purchasers.  Under  our  statute  all  interests  of 
the  defendant,  whether  legal  or  equitable,  are  subject  to 
levy.  If  the  defendant  has  an  interest  which  he  can  sell,  or 
has  an  interest  which  he  can  incumber,  I  am  quite  unable  to 
see  why  his  interest  which  is  the  subject  of  sale  and  incum- 
brance may  not  be  made  the  subject  of  levy  either  under  an 
execution  writ,  or  under  a  writ  of  attachment.  The  contrary 
may  not  be  insisted  on  because  in  one  case  there  is  notice, 
and  in  another  none,  for  the  execution  or  the  attachment 
may  be  in  the  hands  of  the  successors  of  those  who  have 
made  prior  levies,  or  they  may  be  ofiBcers  in  different  coun- 
ties who  are  without  notice  and  knowledge  of  the  outstand- 
ing levy.  There  is  still  a  further  reason  and  argument  to 
be  urged  against  the  contention  which  is  derived  from  the 
assertion  of  the  principle  that  notwitlistanding  the  giving  of 
the  forthcoming  bond,  the  lien  of  the  appellant  remains  and 
the  property  is  in  the  custody  of  the  law.  According  to  the 
cases  the  possession  of  the  defendant  is  substituted  for  that 
of  the  officer  and  his  custody  is  that  of  the  officer.  His  hold- 
ing is  as  much  custodia  legis  as  is  the  possession  by  the  officer 
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or  Mb  custodian.  It  seems  like  a  contradiction  to  assert  that 
the  lien  remains,  and  yet,  to  hold  that  the  subsequent  pur- 
chaser and  incumbrancer  takes  title.  This  may  be  shown 
by  what  almost  amounts  to  a  reductio  ad  abiurdum.  It  is  a 
lien,  and  a  lien  which  remains  notwithstanding  the  giving 
of  the  bond.  It  remains  so  long  as  the  defendant  holds  the 
property.  It  does  not  remain  after  he  sells  or  incumbers  it. 
If  this  be  so  it  is  not  a  lien  at  all  because  it  is  a  lien  which 
may  be  divested  by  the  act  of  the  party  against  whom  the 
lien  has  arisen.  It  may  be  defeated  by  his  acts  without 
regard  to  the  rights  or  wishes  of  the  parties  in  whose  favor 
it  exists.  Again,  it  is  an  absolutely  valueless  lien,  if  it  only 
be  a  lien  so  long  as  the  property  remains  in  the  possession 
of  the  defendant.  In  such  case  the  defendant  still  holding 
the  property  when  the  original  suit  goes  to  judgment,  whether 
the  attachment  be  or  be  not  sustained,  the  property  being 
unsold  and  undisposed  of,  it  is  the  subject  of  levy,  and  the 
plaintiff  in  the  suit  has  precisely  the  same  rights  as  though 
he  had  never  issued  an  attachment.  The  other  doctrine  ab- 
solutely destro}'s  the  force  and  effect  of  the  right  and  nega- 
tives the  very  idea  of  a  lien.  If  to  its  enforcement  it  be 
necessary  that  the  defendant  remain  in  possession,  it  is  a 
lien  without  value  because  the  property  may  be  subjected  to 
levy  as  though  no  attachment  had  issued.  The  true  theory 
of  a  lien  is  the  preservation  of  the  right  of  the  plaintiff  as 
against  third  parties.  As  against  the  defendant  his  writ  is 
always  enforcible  whether  with  or  without  a  lien.  The  lien 
IB  only  indispensable  to  preserve  the  plaintiff's  rights  in  case 
tlie  property  passes  into  the  hands  of  third  parties.  How 
it  can  be  insisted  that  the  lien  is  destroyed  by  the  forthcom- 
ing bond  to  such  an  extent  that  the  defendant  may  sell  or 
incumber  it,  and  yet  it  be  conceded  the  supreme  court  is 
right  in  holding  that  the  lien  of  the  attachment  remains 
because  of  the  very  alternative  conditions  contained  in  the 
bond,  is  quite  beyond  my  comprehension. 

If  the  lien  exists  it  must  be  something  more  than  a  mere 
naked  right  only  enforcible  when  and  while  the  property  is 
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in  the  defendant's  possession.  Such  a  conclusion  is  wholly 
variant  from  the  legal  right  expressed  by  this  term.  A  lien 
is  in  the  broadest  sense  a  property  right.  As  put  in  Hoeble 
V.  My€T9y  132  B.  W.  368 :  *^  Inasmuch  as  they  had  only  a  lien 
upon  it  (the  fund),  and  had  not  completed  their  title,  it  is 
claimed  no  action  will  lie  for  relief.  In  taking  this  position, 
the  defendants  lose  sight  of  the  &ct  that  a  lien  is  property  in 
the  broad  sense  of  the  word,  and  although  it  has  no  physical 
existence,  it  exists  by  operation  of  law  so  effectually  as  to 
have  pecuniary  value,  and  to  be  capable  of  being  bought  and 
sold."  It  cannot  be  divested  or  lost  save  by  legal  methods 
or  by  acts  of  the  .party  asserting  it  whereby  he  has  lost  it,  de- 
prived himself  of  the  legal  right  to  enforce  it,  or  done  some 
act  which  will  in  equity  estop  him  from  asserting  it. 

An  argument  may  also  be  based  on  the  very  language  of 
the  act  itself.  Section  112  provides  in  case  the  plaintiff  re- 
covers judgment  and  the  attachment  is  not  dissolved,  the 
plaintiff  will  redeliver  the  property ;  yet,  according  to  the  ar- 
gument, the  giving  of  the  bond  does  in  all  essential  respects 
and  in  all  practical  particulars  absolutely  dissolve  the  writ. 
This,  of  course,  is  only  an  added  argument  supporting  the 
principle  laid  down  by  the  supreme  court  that  the  lien  of  at- 
tachment continues  after  the  bond  as  well  as  before. 

It  seems  to  me  those  cases  are  conclusive  of  the  present  con- 
troversy, and  the  principle  on  which  they  are  based  absolutely 
determinative  of  the  present  inquiry.  In  my  opinion  the 
judgment  should  be  aflBrmed.  My  associates  conclude  other- 
wise and  the  judgment  must  therefore  be  reversed. 
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[No.  1587.]  ^ 
The  Hau^gk  Paint,  Oil  and  Glass  Co.  v.  The  Denver 


1.  PUBADIHe—ATTACHMBNT^FOBTHCOMINa  BOND. 

In  an  action  by  a  prior  attachment  creditor  against  a  subsequent  at- 
tachment creditor  and  the  purchaser  of  the  property  at  a  sale  un- 
der the  subsequent  attachment  for  the  amount  of  the  judgment 
and  to  enforce  the  lien  of  the  prior  attachment  where  the  prop- 
erty had  been  released  from  the  prior  attachment  by  a  forthcoming 
bond,  it  is  necessary  to  allege  in  the  complaint  either  tliat  the  af- 
fidavit of  attachment  in  the  prior  suit  was  not  traversed  or  if  it 
was  traversed  that  the  issue  on  the  traverse  was  tried  tod  the  at- 
tachment sustained.  It  is  not  sufficient  to  allege  as  a  legal  con- 
clusion that  the  attachment  lien  was  not  waived,  relinquished  or 
released  but  remained  as  an  existing  lien. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  Reginald  Hebeb  Smith,  for  plaintiff  in  error. 

Mr.  Stuabt  D.  Walling,  for  defendant  in  error. 

Thomson,  J. 

The  complaint  alleged  the  institution  of  a  suit  by  the  ap- 
pellant against  Mackenzie  Brothers ;  the  issuance  of  a  writ 
of  attachment  in  the  suit,  and  its  levy  upon  their  goods  and 
chattels ;  the  giving  by  them  of  a  forthcoming  bond  pursuant 
to  the  statute ;  the  release  of  the  property  to  them,  and  the 
recovery  of  judgment  against  them  by  the  appellant  for  the 
amount  of  his  debt.  The  complaint  also  alleged  that  the 
lien  acquired  by  the  levy  of  the  writ,  was  never  waived  or 
released  by  the  plaintiff  or  the  sheriff,  and  that  while  the 
action  was  pending,  and  the  lien  subsisting,  an  attachment, 
issued  at  the  suit  of  ^e  Denver  National  Bank,  one  of  the 
defendants,  upon  a  claim  in  its  favor  against  Mackenzie 
Brothers  was  levied  upon  the  same  property,  then  in  their 
possession  by  virtue  of  the  forthcoming  bond ;  that  the  suit 
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of  the  bank  proceeded  to  judgment,  for  the  satisfaction  of 
which,  the  bank  caused  the  property  upon  which  its  attach- 
ment had  been  levied  to  be  sold,  receiving  the  proceeds; 
that  the  defendants,  Hockaday  &  Kilgore,  afterwards  came 
into  file  possession  of  the  property,  and  so  mixed  it  with 
their  own  goods  of  a  like  character,  that  its  identity  was  lost, 
and  that  demand  was  duly  made  upon  Mackenzie  Brothers, 
Hockaday  &  Kilgore,  and  the  Denver  National  Bank,  for  the 
delivery  of  the  property  to  the  sherifiE,  or  the  payment  of 
the  plaintiffs  judgment,  but  the  demand  was  refused.  The 
prayer  was  for  judgment  against  the  defendants  for  the 
amount  of  the  plaintiff's  judgment  against  Mackenzie  Broth- 
ers, which  was  considerably  less  than  the  value  of  the  goods. 

The  complaint  was  demurred  to  upon  several  grounds,  but 
the  only  one  which  I  care  to  notice  was  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained,  and  the  plaintiff  declining  to 
amend,  final  judgment  was  rendered  for  ihe  defendants,  and 
the  plaintiff  is  here  seeking  its  reversal  on  writ  of  error. 

The  question  of  the  effect  of  the  redelivery  undertaking 
upon  the  lien  which  the  plaintiff  acquired  by  his  attachment, 
is  the  subject  of  considerable  discussion.  I  have  expressed 
my  views  upon  that  question  at  some  length  in  Nichols  v. 
Chittenden^  ante,  p .  49,  and  have  nothing  to  add  to  what  I 
have  there  said.  But,  whatever  might  be  the  opinion  of  the 
coui*t  regarding  the  contention  that  the  lien  was  not  divested 
by  the  release  of  the  property  in  pursuance  of  the  undertak- 
ing, I  do  not  think  the  complaint  sufficient  to  bring  the  ques- 
tion up  for  decision.  In  order  that  the  lien  of  an  attachment 
may  be  preserved  so  that  the  property  attached,  or  its  pro- 
ceeds, may  be  subjected  to  the  plaintiff's  judgment,  it  must 
appear  either  that  there  was  no  traverse  by  the  defendant  of 
the  matters  alleged  in  the  affidavit  for  attachment,  or  that, 
if  there  was  such  traverse,  there  was  a  trial  of  the  issue 
tendered  by  it,  as  a  result  of  which  the  attachment  was  sus- 
tained. The  complaint,  after  setting  forth  the  undertaking, 
proceeded  as  follows ; 
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^That  said  bond  was  duly  verified,  and  thereupon  the 
same  was  accepted  by  the  sheriff  aforesaid,  and  said  goods, 
wares  and  merchandise  were  redelivered  to  said  Mackenzie 
Brothers ;  which  was  done,  as  the  law  provides,  wholly  on 
account  of  the  execution  and  delivery  of  the  said  undertak- 
ing as  aforesaid,  and  not  by  the  consent  or  waiver  of  the 
plaintiff,  and  said  lien  acquired  by  the  levy  of  said  attach- 
ment on  said  property  was  in  no  wise  waived,  relinquished 
or  released  by  the  said  plaintiff  or  said  sheriff,  and  has  never 
since  been,  but  remained  till  the  happening  of  the  events 
hereinafter  described." 

The  foregoing  is  all  that  the  complaint  contains,  which 
can  be  said  to  have  any  relation  to  the  pi-oceedings  affecting 
the  attachment,  after  its  levy.  It  states,  argumentatively, 
that  the  lien  was  not,  at  the  time,  or  ever,  waived  or  relin- 
quished by  the  plaintiff  or  the  sheriff  on  account  of  the  accep- 
tance of  liie  undertaking ;  and  then,  in  the  same  connection, 
and  as  part  of  the  same  argument,  states  that  the  lien  remained 
until  the  happening  of  the  events  subsequently  naiTated. 
That  the  lien  was  not  waived  or  relinquished  by  the  plain- 
tiff or  the  sheriff,  is  immaterial.  It  may  have  been  extin- 
guished without  any  waiver  or  relinquishment  by  either  of 
them.  The  words,  "but  remained  until  the  happening  of 
the  events  hereinafter  described,"  do  not  constitute  an  inde- 
pendent statement.  They  are  so  connected  with  what  pi*e- 
cedes  them,  that  they  amount  merely  to  an  affirmative  asser- 
tion of  what  had  before  been  stated  negatively.  But  tearing 
the  assertion  loose  from  the  language  of  which  it  forms  a  part, 
and  the  subject  to  which  it  relates,  namely  the  execution  and 
acceptance  of  the  bond,  and  giving  the  plaintiff  the  benefit 
of  it  as  an  averment  w.hich  is  able  to  stand  alone,  it  does  not 
belong  to  the  class  of  allegations  out  of  which  the  statement 
of  a  cause  of  action  may  be  constructed.  It  expresses  a 
conclusion  at  which  the  pleader  in  some  way  arrived,  and 
nothing  more.  What  became  of  the  lien  is  dependent  upon 
something  which  is  not  disclosed,  and  no  court  could  say 
whether  the  pleader's  conclusion  was  correct  or  not,  without 
Vol.  xrv — 6 
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knowing  the  facts.  The  affidavit  for  attachment  may  have 
been  traversed,  and  the  issue  made  by  the  traverse  may  never 
have  been  tried.  There  is  not  a  single  allegation  in  the 
complaint  with  which  such  a  supposition  is  inconsistent; 
and  the  pleader  may  have  concluded  that  simply  because 
there  was  no  trial  of  that  issue,  and  the  attachment  was, 
therefore,  not  dissolved,  the  lien  remained,  and  because  the 
lien  remained,  the  property  could  be  subjected  to  the  payment 
of  the  judgment.  But  such  a  conclusion  would  be  incorrect. 
The  property  could  not  be  subjected  to  sale  until  after  judg- 
ment in  favor  of  the  plaintiff  upon  the  issue  made  by  the 
traverse.  A  complaint  which  is  entirely  consistent  with  a 
state  of  facts  which  would  defeat  a  recovery,  is  bad.  The 
pleading  should  be  so  framed  as  to  exclude  hjrpotheses  which 
would  disentitle  the  plaintiff  to  judgment.  The  code  pro- 
vides that  the  complaint  shall  contain  a  statement  of  the 
fact%  constituting  the  cause  of  action.  The  court  must  have 
the  facts,  and  it  is  for  it,  and  not  the  pleader,  to  determine 
their  legal  effect.  If  there  was  a  traverse,  the  complaint 
should  have  so  stated,  and  should  also  have  stated  what 
proceedings  were  had  upon  the  traverse ;  or  if  there  was  no 
traverse,  that  fact  should  have  been  stated.  From  the  facts 
the  court  could  have  determined  the  condition  of  the  lien, 
and  the  rights  of  the  plaintiff  in  relation  to  the  property. 
But  upon  the  question  of  which  the  plaintiff  seeks  a  deter- 
mination, the  complaint  contains  nothing  whatever,  from 
which  a  court  could  arrive  at  any  conclusion.  The  opinion 
of  the  pleader  is  unimportant;  the  facts  are  indispensable. 
In  Clark  v.  Lineberger^  44  Ind.  223,  the  complaint  al- 
leged the  execution  of  a  mortgage  which  contained  a  power 
of  sale  authorizing  the  mortgagee,  his  legal  representatives, 
or  attorney,  after  notice,  to  sell  the  mortgaged  premises.  It 
also  alleged  that  the  real  estate  was  sold  by  virtue  of  the 
power.  The  court  held  that  the  pleader  should  have  alleged 
that  after  the  maturity  of  the  note,  notice  was  given  as  spec- 
ified in  the  mortgage,  stating  specifically  how  it  was  given, 
and  that  the  sale  was  made  at  the  time  fixed  in  the  notice^ 
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and  at  the  place  mentioned  in  the  mortgage,  and  also  held 
that  the  averment  that  the  sale  was  made  by  virtue  of  the 
power  contained  in  the  mortgage,  without  more,  was  a  mere 
legal  conclusion,  and  therefore  insufficient. 

Pleadings  should  be  liberally  construed  with  a  view  to 
justice,  and  no  matter  how  clumsily  or  loosely  a  complaint 
may  be  put  together,  or  what  unnecessary  matter  it  may  con- 
tain, if  the  facts  can  be  found  in  it  which  would  authorize  a 
recovery,  then,  as  against  a  general  demurrer,  it  must  be  up- 
held; but  there  are  certain  requirements  in  pleading,  the 
wisdom  of  which  is  approved  by  reason  and  experience  the 
observance  of  which  is  essential  to  orderly  procedure,  and 
the  disregard  of  which  would  tend  to  reduce  the  adminis- 
tration of  justice  to  chaos.  No  liberality  of  construction 
can  supply  unstated  facts ;  and  to  sustain  this  complaint, 
which  undertakes  to  found  a  right  of  action  upon  nothing 
but  a  naked  legal  conclusion,  would  be  to  annul  a  rule,  the 
application  of  which  is  necessary  to  safety  in  litigation,  and 
to  anything  like  precision  in  the  asceilainment  of  rights.  It 
may  be  that  the  facts  here  were  such  that  the  complaint 
could  have  been  made  good  by  amendment,  but  the  plain- 
tiff chose  to  hang  the  fate  of  its  case  on  the  question  of  the 
sufficiency  of  its  pleading,  and  that  question  must  be  re- 
solved against  it. 

It  is  due  to  the  learned  counsel  who  represents  the  plain- 
tiff in  error  in  this  court  to  say  that  he  was  not  concerned 
in  the  case  below,  and  is  in  no  wise  responsible  for  the  com- 
plaint, or  the  course  which  was  taken  in  relation  to  it. 

The  demurrer  was  properly  sustained,  and  the  judgment 
is  affirmed. 

Affirmed. 
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[No.  1759.] 

The  Colobado  Fuel  &  Iron  Co.  v.  The  State  Board 

OF  Land  Commissioners. 

1.  Mandamus— CoKTBACTS— State  Land  Board. 

MaDdamus  will  lie  agaiDst  the  state  board  of  land  commlssioDers  to 
compel  the  execution  of  a  contract  of  lease  theretofore  ag^reed  upon, 
with  respect  to  which  rights  of  the  lessee  have  vested  and  where 
there  is  nothing  left  to  be  done  to  complete  the  contract  but  to 
perform  the  ministerial  duty  of  executing  it  and  where  no  rights 
of  third  parties  are  involved. 

2.  Same— Rights  of  Thibd  Parties — Subsequent  Contract. 
Where  rights  of  third  parties  are  involved  mandamus  will  not  oixiinarily 

lie  to  compel  the  execution  of  a  contract,  but  where  an  agreement 
is  made  with  the  state  board  of  land  commissioners  that  vests  in 
the  lessee  the  right  to  have  a  lease  executed,  a  subsequent  lease  of 
the  land  by  the  board  to  a  third  party  vests  no  rights  in  the  third 
party  that  would  preclude  the  original  lessee  from  proceeding  by 
mandamus  to  compel  the  board  to  execute  the  lease. 

3.  Mandamus — Impossibilitt  of  Performance. 

In  a  mandamus  proceeding  to  compel  the  performance  of  an  act,  the 
respondent  cannot  plead  as  a  defense  that  it  is  impossible  for  him 
to  perform  the  act  where  the  impossibility  has  been  occasioned  by 
his  own  doing. 

4.  State  Board  of  Land  Commissioners— Leasing  Coax  Land. 

The  matter  of  leasing  the  coal  lands  of  the  state  as  to  terms  and  con- 
ditions of  the  lease  and  the  time  for  which  the  lease  may  run  is 
wholly  within  the  discretion  of  the  state  board  of  land  commission- 
ers. 

6.  Same — Renewal  of  Lease — Statutory  Construction. 

The  provisions  of  the  act  of  1895,  3  Mills*  Ann.  Stats,  sec.  3636,  limiting 
the  time  that  any  lease  of  state  lands  shall  run  to  a  term  of  ten 
years  and  regulating  the  methods  of  renewing  such  leases  have  no 
application  to  the  leasing  of  coal  lands. 

6.  Contracts — Leasing  Coal  Land — State  Land  Board. 

Where  a  coal  company  having  a  lease  on  certain  state  coal  land  applied 
for  a  renewal  of  the  lease  and  the  state  board  of  land  commissioners 
ordered  that  upon  surrender  of  the  old  lease  a  new  lease  be  granted 
for  ten  years  upon  the  same  terms  as  the  old,  except  an  increase  in 
the  minimum  amount  of  royalty,  which  proposition  of  the  board 
was  accepted  by  the  company  and  the  company  surrendered  its 
old  lease  and  agreed  with  the  board  upon  a  new  lease  and  paid  to 
the  proper  officer  the  semi-annual  minimum  royalty  which  was 


Digitized  by 


Googk 


1899.J    Colo.  P.  &  I.  Co.  v.  State  Land  Boaed.  86 

accepted  and  not  returned  or  offered  to  be  returned  for  several 
months  afterwards,  all  of  which  appeared  by  the  records  of  the 
land  board,  there  was  a  complete  and  specific  contract  that  vested 
a  light  in  the  lessee  and  he  was  entitled  to  an  executed  lease  and 
might  enforce  his  right  by  mandamus. 

7.  Sam»— Rescission  by  Subsequent  Boabd. 

Where  the  state  land  board  contracted  with  a  coal  company  to  lease 
the  company  certain  lands,  and  the  company  paid  the  first  semi- 
annual payment  of  minimum  royalty  and  nothing  remained  to  be 
done  except  a  formal  execution  of  the  lease,  a  new  board  succeed- 
ing the  old  by  reason  of  a  change  in  the  administration  has  not  the 
power  to  revoke  the  action  of  the  former  board  and  rescind  the 
contract  but  may  be  compelled  by  mandamus  to  execute  the  lease. 

8.  Appeli*ate  Pbactice— Becobd — Opinion  of  Tbial  Coubt. 

The  incorporation  of  the  opinion  of  the  trial  judge  in  the  record  on  ap- 
peal is  a  commendable  and  proper  practice,  and  the  appellate 
court  will  resort  to  such  opinion  to  ascertain  the  basis  on  which 
he  rests  his  conclusions. 

9.  APPEIiliATE  PbACTICE — CBOSS  ASSIGNMENT  OF  EbBOBS. 

Appellees  and  defendants  in  error  have  a  right  to  file  cross  assignments 
of  error  and  thereon  obtain  the  opinion  of  the  appellate  court  to 
guide  the  lower  court  in  a  subsequent  trial  in  case  of  reversal. 

10.  Contbacts—Misbepbesentations— Rescission. 

An  affidavit  of  the  manager  of  a  coal  company  applying  for  the  renewal 
of  a  lease  to  state  coal  land  to  the  effect  that  it  was  impracticable 
to  mine  coal  from  the  section  except  by  entries  through  adjacent 
lands  then  being  worked  by  the  company  and  could  not  be  worked 
from  the  surface  at  any  point  on  the  section  leased,  was  not  a  state- 
ment of  fact  upon  which  the  land  board  would  have  the  right  to 
rely  in  determining  whether  or  not  they  should  renew  the  lease  or 
grant  a  new  one,  but  was  simply  an  expression  of  opinion  upon  a 
matter  equally  within  the  knowledge  of  the  land  board,  and  was 
not  such  representation,  if  untrue,  as  would  justify  a  rescission  of  a 
contract  of  lease  on  the  ground  that  it  was  obtained  by  fraudulent 
misrepresentations. 

11.  Appellate  Pbacticb  —  Findings  of  Tbial  Coubt— Pbbsump- 

TIONS — LEaALITT  OF  MEETING  OF  LAND  BOABD— NOTICE  TO  MbM- 
BEBS. 

On  the  question  as  to  whether  a  special  meeting  of  the  state  board  of 
land  commissioners  at  which  one  of  the  members  was  not  present 
was  a  legal  meeting  where  the  evidence  was  conflicting  as  to  the 
service  of  notice  on  the  absent  member,  the  finding  of  the  lower 
court  in  favor  of  the  presumption  that  the  register  did  his  duty 
and  served  the  notice  will  be  sustained  by  the  appellate  court 

Appeal  from  the  District  Court  of  Arapahoe  County. 
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While  this  suit  is  nominally  a  proceeding  by  way  of  man- 
damus to  compel  the  state  land  board  to  issue  a  lease  to  the 
Colorado  Fuel  &  Iron  Company  for  coal  mining  purposes 
on  certain  lands  belonging  to  the  state,  we  are  quite  well 
able  to  see  from  the  record  that  it  is  in  reality  and  in  sub- 
stance a  controversy  between  the  Colorado  Fuel  &  Iron  Com- 
pany under  their  claim  of  right  to  this  lease  as  against  the 
Victor  Coal  &  Coke  Company,  which  holds  a  lease  from  the 
state  issued  by  the  land  board  to  the  same  section.  It  is 
unnecessary  to  state  in  detail,  or  otherwise  than  in  a  general 
way,  the  inception  of  the  claim  asserted  by  the  fuel  and  iron 
company.  The  fuel  company  went  into  possession  in  1892 
and  continued  to  pay  rent  according  to  the  terms  of  the  orig- 
inal lease  up  to  the  time  of  the  happening  of  the  events 
appearing  in  this  litigation.  The  fuel  company  owned  or 
leased  adjacent  property  and  thereon  carried  on  what  they 
have  designated  as  the  Pictou  mine,  wherefrom  they  have 
extracted  large  quantities  of  coal  and  wherein  they  have 
prosecuted  a  large  amount  of  development.  Inclines,  drifts, 
levels  and  raises  have  been  run  toward  the  disputed  section 
and  have  penetrated  that  land  to  quite  an  extent.  It  does 
not  appear  from  the  record  that  development  was  prosecuted 
in  the  disputed  section  to  such  an  extent  as  to  determine  its 
value,  or  to  admit  the  extraction  of  any  large  quantity  of 
coal,  though  it  would  appear  to  be  the  evident  purpose  of 
the  fuel  company  ultimately  to  exploit  the  section  and  ex- 
tract whatever  coal  may  be  found  in  it.  This  is  relatively 
unimportant,  except  as  it  relates  to  one  proposition  which 
will  be  more  generally  referred  to  in  the  opinion.  The  lease 
under  which  the  fuel  company  claimed  title  expired  on  the 
23d  of  March,  1897.  On  November  23,  1896,  the  company 
filed  with  the  state  land  board  an  application  to  renew  lease 
No.  5244  which  covered  section  36,  township  27  south,  range 
67  west  in  Huerfano  county,  and  offered  to  pay  a  royalty  of 
ten  cents  per  ton  on  600  tons  minimum  and  thereafter  on  all 
merchantable  lump  coal  mined  at  the  same  rate.  This  ap- 
plication was  supported  by  an  affidavit  made  by  Kebler  as 


Digitized  by 


Googk 


1899.]    Colo.  P.  &  I.  Co.  v.  State  Land  Board.  87 

the  general  manager  of  the  company,  stating  that  the  corpor- 
ation had  made  all  reasonable  effort  to  reach  the  coal  in  sec- 
tion 36,  and  stating  also  that  the  coal  in  the  upper  vein  in 
that  section  did  not  prove  to  be  workable,  being  too  thin, 
and  the  workings  in  that  direction  were  practically  aban- 
doned. The  afl&ant  also  states  that  the  workings  on  the  lower 
vein  in  the  Pictou  were  being  extended  in  the  direction  of 
section  36  and  would  soon  reach  it.  Affiant  further  states 
that  it  is  not  practicable  to  work  the  mine  from  the  surface 
at  any  point  on  the  section,  but  only  from  adjacent  ground, 
and  that  any  coal  on  section  36  could  be  more  advantageously 
mined  through  the  entries  in  the  Pictou  and  by  means  of  the 
plant  of  the  company  than  by  any  other  method.  The  ap- 
plication went  before  the  board  and  was  formally  considered 
by  that  body  at  a  special  meeting  which  was  held  on  the 
SOth  of  December,  1896.  The  records  of  the  land  board 
show  that  all  the  members  were  present  except  Mrs.  Peavey, 
who  was  the  superintendent  of  public  instruction,  and  at  that 
meeting  the  board  transacted  a  very  considerable  amount  of 
business.  It  passed  on  the  application  of  the  citizens  of  a 
town  requesting  the  surrender  to  the  United  States  govern- 
ment of  a  section,  a  petition  for  a  division  of  lands  held  un- 
der certificates  of  purchase  under  which  the  board  ordered  a 
deed  to  be  issued  to  petitioner  for  certain  lands  belonging  to 
the  state  upon  the  surrender  of  the  certificates.  Then  fol- 
lows, according  to  the  record,  the  application  of  the  fuel 
company  in  the  following  terms:  "An  application  was  pre- 
sented from  the  Colorado  Fuel  &  Iron  Company  for  an  ex- 
tension of  ten  years  of  their  lease  No.  5244.  The  board 
ordered  that  upon  surrender  of  said  lease  a  new  lease  be 
granted  to  said  company  for  ten  years  from  this  date,  at  a 
minimum  royalty  of  two  hundred  dollars  ($200)  per  annum, 
otherwise  upon  the  usual  terms."  Then  follows  an  applica- 
tion for  change  of  terms  on  lease  No.  6686.  A  resolution 
was  then  presented  concerning  a  right  of  way  fully  described. 
This  was  all  the  business  done  at  that  meeting  and  the  pro- 
ceedings are  regularly  signed  and  attested  by  the  then  gov- 
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emor,  Albert  W.  Mclntyxe,  the  register,  Meldrum,  and  his 
deputy.  As  stated,  this  was  not  a  regular  meeting  provided 
for  by  statute  or  by  the  practice  of  the  board,  but  was  called 
to  act  on  these  several  matters.  There  is  considerable  con- 
troversy respecting  the  giving  of  notice  to  all  the  members, 
it  being  insisted  that  Mrs.  Peavey  received  no  notice  of  that 
meeting.  From  the  opinion  of  the  court  it  would  appear  it 
did  not  find  as  a  fact  that  Mrs.  Peavey  failed  to  have  notice, 
but  on  the  other  hand  concluded  from  the  evidence  as  well 
as  from  presumptions  attending  the  action  of  public  oflBcers, 
that  there  was  no  proof  sufficient  to  justify  a  conclusion  that 
notice  had  been  given  to  Mrs.  Peavey.  This  will  be  further 
commented  on  in  our  opinion.  Thereafter  the  Colorado  Fuel 
&  Iron  Company  sent  its  check  for  the  half  year's  minimum 
royalty  of  WOO  and  $1.00  for  recording  fee  which  was  ac- 
cepted by  the  then  register,  Meldrum.  The  royalty  was  not 
paid  in  cash,  but  no  question  was  made  by  the  register  con- 
cerning the  check,  and  it  had  theretofore  been  his  custom  to 
receive  the  checks  of  this  company  in  payment  of  whatever 
was  due  the  state  and  receivable  by  the  land  board,  and  such 
had  been  the  general  custom  of  the  land  office  in  regard  to 
all  payments  by  lessees  or  purchasers  where  parties  were  of 
known  responsibility.  The  register  thereupon  notified  the 
fuel  company  to  prepare  and  file  its  bond  for  the  faithful 
performance  of  its  contract.  The  bond  was  prepared,  sent, 
accepted,  and  filed.  Subsequently,  a  member  of  the  board 
who  was  then  the  attorney  general,  for  some  reason  which  is 
not  wholly  apparent,  directed  the  register  or  requested  him 
to  delay  the  execution  of  the  lease  under  the  vote  of  the 
board,  awaiting  further  action.  Subsequently  the  Victor 
Coal  &  Coke  Company,  through  its  president,  and  probably 
through  its  general  manager,  addressed  letters  to  the  board 
or  some  of  its  members,  expressing  a  desire  to  obtain  a  lease 
on  section  36.  This  was  really  the  beginning  of  the  contro- 
versy. In  the  letter  they  offered  to  pay  a  minimum  royalty 
of  $1,000  a  year.  Matters  were  delayed  from  time  to  time 
until  subsequently,  and  in  June,  1897,  the  matter  of  the  lease 
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seems  in  some  foshion  to  have  been  put  up  at  auction  and 
the  Victor  Coal  &  Coke  Company  bid  $4,100  as  the  minimum 
royalty,  and  it  being  the  largest  sum  offered,  was  accepted 
by  the  board  and  the  lease  of  this  section  executed  to  the 
Victor  Coal  &  Coke  Company.  The  fuel  and  iron  company 
constantly  protested  and  insisted  on  the  execution  of  the 
lease  which  they  had  frequently  demanded,  but  the  board 
declined  to  do  anything  further  in  the  premises.  It  must 
be  here  stated  that  the  board  in  1897  was  not  the  board  which 
acted  in  1896.  Its  personnel  was  entirely  changed  with  the 
exception  of  the  attorney  general.  There  was  a  new  gov- 
ernor, a  new  register  and  a  new  superintendent  of  public  in- 
struction. It  was  this  new  board  that  undertook  to  reverse 
and  set  aside  the  action  theretofore  taken  by  the  land  board 
and  to  issue  the  new  lease.  It  may  be  stated  that  we  do  not 
r^fard  the  increased  royalty  offered  by  the  Victor  Coal  & 
Coke  Company  as  a  matter  which  either  necessarily  or  pre- 
sumptively is  one  of  greater  advantage  to  the  state,  or  one 
likely  to  bring  them  larger  revenues  than  would  the  new 
lease  to  the  fuel  company  under  the  same  terms  as  were 
contained  in  No.  5244.  It  may  be  stated  that  under  the 
terms  of  all  mining  leases  issued  by  the  state  land  board,  and 
particularly  under  the  terms  of  5244,  the  company  operating 
the  mine  would  be. bound  to  pay  ten  cents  per  ton  on  all 
merchantable  lump  coal  extracted.  It  may  be  quite  true 
that  until  the  development  was  carried  to  a  successful  point 
and  the  extraction  of  coal  in  large  quantities  begun,  a  greater 
immediate  revenue  would  result  to  the  state,  though  its  ulti- 
mate profit  must  of  necessity  be  the  same  because  the  reve- 
nue is  ten  cents  per  ton  on  whatever  is  taken  out,  and  if 
41,000  t<ms  be  taken  out  $4,100  would  of  course  be  the  rev- 
enue. 

There  was  no  offer  to  return  to  the  Colorado  Fuel  &  Iron 
Company  its  check  or  the  money  which  it  represented  for 
many  weeks  after  its  receipt  and  not  until  the  latter  part  of 
March,  1897.  On  die  failure  of  the  land  board  to  execute 
the  lease  according  to  the  apparent  agreement  as  exhibited 
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by  the  record  the  Fuel  &  Iron  Company  proceeded  by  way 
of  mandamus  to  compel  its  execution.  We  need  not  refer  to 
the  alternative  writ  or  its  terms,  nor  to  the  return  or  answer 
of  the  land  board,  nor  to  the  stipulation  of  counsel  under 
which  these  proceedings  were  carried  to  a  conclusion.  There- 
on a  hearing  was  had  and  evidence  introduced.  As  already 
suggested  there  was  evidence  given  by  Mrs.  Peavey  and  her 
assistant  with  reference  to  the  failure  to  serve  notice  of  the 
special  meeting,  and  evidence  per  contra.  There  was  also 
much  attempted  to  be  offered  and  some  given  by  some  mem- 
bers of  the  land  board  with  reference  to  the  reason  for  their 
failure  to  execute  the  lease  in  accordance  with  their  recorded 
action.  It  was  testified  to  by  some  of  them  that  they  were 
considerably  influenced  by  the  affidavit  of  Mr.  Kebler  concern- 
ing the  impracticability  of  operating  this  section  from  the  sur- 
face and  opening  it  up  in  the  usual  way.  We  do  not  regard 
this  of  very  much  consequence,  but  it  is  referred  to  and  made 
the  basis  of  argument  by  counsel.  Evidence  was  also  intro- 
duced respecting  the  subsequent  operations  of  the  Victor 
Coal  &  Coke  Company.  It  appeared  therefrom  that  after 
the  execution  of  the  lease  to  that  concern,  they  proceeded  to 
open  up  the  property  from  the  surface.  The  Victor  Coal 
&  Coke  Company  in  order  to  pursue  its  development  and 
open  up  the  property  from  the  surface,  was  apparently  com- 
pelled to  buy  adjacent  property  to  which  they  built  a  spur 
from  the  railroad  and  whereon  they  erected  the  bulk  of  their 
tipple  comprising  almost  entirely  the  surface  improvements, 
houses  and  machinery  plant  necessary  to  prosecute  the  work. 
The  only  significance  to  be  attached  to  this  fact  is  with  refer- 
ence to  the  affidavit  of  Mr.  Kebler,  the  general  manager,  re- 
specting his  belief  concerning  the  practicability  of  opening  up 
the  mine  from  the  surface.  On  the  conclusion  of  the  trial, 
the  court  entered  the  usual  order  and  found  the  issues  for  the 
defendant  and  against  the  plaintiff  and  denied  the  applica- 
tion for  the  writ.  Neither  party  called  for  findings  of  fact^ 
though  it  would  appear  the  court's  opinion  was  requested 
and.it  was  announced,  and  the  opinion  is  before  us  in  the  t^ 
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cord.  Wherefipom  it  would  appear  the  court  held  there  were 
five  propositions  presented  to  be  considered.  The  first  re- 
spected the  meeting  of  December  30,  which  he  held  valid, 
the  burden  being  on  the  defendant  to  show  its  invalidity, 
which  was  overcome  by  the  evidence  and  the  presumption 
that  the  officer  did  his  duty.  As  to  the  second  proposi- 
tion the  court  was  of  the  opinion  that  there  was  not  sufficient 
evidence  of  fraud  to  warrant  the  court  to  hold  that  the  order 
of  December  SO  was  obtained  by  fraud  or  deceit.  The  third 
proposition  respected  the  power  of  the  board  to  renew  the 
lease  under  application  for  the  purpose  made  more  than 
thirty  days  before  its  expiration ;  the  fifth  proposition  con- 
cerned the  propriety  of  proceeding  by  way  of  mandamus,  and 
about  it  the  court  expressed  no  opinion.  Prior  to  the  hear- 
ing a  motion  was  made  to  strike  this  opinion  from  the  record 
which  was  denied.  The  board  also  filed  cross  assignments 
of  error  which  were  also  subjected  to  a  motion  to  strike  out, 
which  was  denied,  though  on  the  oral  argument  nothing  was 
insisted  on  about  it,  although  it  appears  in  the  brief.  Part 
of  the  real  controversy  and  the  substantial  part  of  it  so  far 
as  concerns  the  decision  of  the  lower  court,  and  probably  so 
for  as  concerns  our  opinion,  turns  on  the  statute.  The  mat- 
ter of  leases  of  state  lands  has  been  the  subject  of  very  much 
legislation.  An  act  was  passed  in  1887,  Session  Laws  of 
1887,  p.  328,  2  Mills'  Ann.  Stats,  sec.  3684,  which  attempts 
to  regulate  the  leasing  of  state  lands.  The  only  matter 
with  which  we  are  concerned  is  section  8  which  in  general 
provides  that  the  state  land  board  may  lease  any  portion 
of  the  lands  of  the  state  at  a  rental  of  not  less  than  ten 
per  cent  of  the  valuation.  After  other  provisions  we  find 
an  independent  sentence  in  that  section  to  the  effect :  "  if 
stone,  coal,  coal  oil,  or  gas  or  other  mineral  not  herein  men- 
tioned be  found  on  the  land,  such  land  may  be  leased,  etc.,  for 
such  a  length  of  time,  and  conditioned  on  the  payment  to 
the  board  of  such  royalty,  etc.,  as  the  land  commissioners  may 
determine."  This  is  the  only  section  found  in  the  act  specifi- 
cally relating  to  coal  or  mineral  lands  or  the  right  of  the  land 
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board  respecting  its  power  to  lease  or  regulate  their  acts  in 
the  premises.  The  subsequent  section  10,  relating  gener- 
ally to  leasehold  rights,  the  methods  of  acquii-ement,  and 
in  some  aspect  relating  to  the  powers  and  duties  of  the  land 
board  was  subsequently  amended  in  1895.  Session  Laws  of 
1896,  c.  87,  3  Mills'  Ann.  Stats,  sec.  3686,  which  is  : 

**  No  lease  of  state  land  shall  be  for  a  longer  term  than  ten 
years.  When  any  lease  expires  by  limitation,  the  holder 
thereof  may  renew  the  same  in  manner  as  follows :  At  any 
time  within  the  thirty  days  next  preceding  the  expiration  of 
the  lease,  the  lessee  or  his  assigns  shall  notify  the  register 
of  his  desire  to  renew  said  lease  ;  if  the  lessee  and  state  board 
agree  as  to  the  valuation  of  the  land,  a  new  lease  may  be 
issued  bearing  even  date  with  the  expiration  of  the  old  one, 
and  upon  like  conditions  ;  Provided  always^  that  the  former 
valuation  shall  not  be  decreased  without  the  consent  of  the 
state  board ;  Provided^  that  nothing  in  this  section  shall  pro- 
hibit the  state  board  from  leasing  any  of  the  state  lands  to 
such  party  or  parties  as  shall  secure  to  the  state  the  greatest 
annual  revenue :  Provided  further^  that  the  state  board  may 
in  its  discretion  offer  said  land  for  sale  at  the  end  of  any 
period  of  five  (5)  years,  during  the  terra  of  said  lease,  upon 
the  same  terms  and  in  the  same  manner  as  though  said  lease 
had  not  been  executed." 

Under  this  section  as  has  already  been  suggested  the  trial 
court  concluded  the  land  board  had  no  power  to  renew  ex- 
cept on  an  application  made  at  a  specified  time,  to  wit :  with- 
in thirty  dajrs  next  preceding  its  expiration,  and  rendered 
judgment  accordingly,  from  which  The  Colorado  Fuel  &  Iron 
Company  prosecutes  this  appeal. 

Mr.  D.  C.  Beaman,  for  appellant. 

Messrs.  Yeaman  &  Gove  and  Mr.  W.  W.  Anderson,  for 
appellees. 

BiSSELL,  p.  J. 

I  have  stated  this  controversy  with  extreme  particularity 
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and  great  fullness  because  the  facts  aie  absolutely  essential 
to  a  correct  understanding  of  the  issue  and  essential  as  a 
basis  whereon  to  apply  the  law.  The  legal  questions  require 
much  less  consideration  and  a  very  limited  argument  because 
the  vital  propositions  have  been  determined  by  the  adjudica- 
tions of  the  supreme  court  and  our  own  antecedent  decisions. 
Under  those  adjudications  as  we  understand  them  there  is  in 
reality  but  one  open  question  and  this  respects  only  the  con- 
struction of  the  act  of  1887  as  ameuded  by  the  act  of  1895, 

The  appellees  question  the  propriety  of  the  proceeding  by 
mandamus  to  enforce  the  appellant's  rights  and  insist  the 
only  remedy  is  by  bill  in  equity  or  by  certiorari.  Much 
learning  and  ingenuity  is  exhibited  in  their  argument,  and 
it  must  be  conceded  veiy  large  support  for  the  contention  is 
found  in  the  adjudications  of  sister  states.  The  whole  mat- 
ter, however,  was  made  the  subject  of  very  elaborate  discus- 
sion and  consideration  by  the  supreme  court,  and  the  right 
of  parties  to  proceed  against  the  land  board  by  way  of  man- 
damus under  certain  circumstances  analogous  though  not  en- 
tirely similar  to  the  present  fully  sustained  in  an  exhaustive 
opinion.  The  circumstances  under  which  this  proceeding 
might  be  adopted  for  the  purpose  of  effectuating  asserted 
rights  were  elaborately  considered  and  fully  determined.  It 
was  adjudicated  that  this  proceeding  might  be  initiated  as 
against  this  particular  board,  to  wit,  the  state  land  board, 
and  wherever  their  discretion  had  already  been  exercised  and 
there  was  nothing  left  to  be  done  but  to  execute  an  instru- 
ment, this  was  an  act  ministerial  in  its  character,  the  writ 
could  issue,  and  thereon  judgment  might  be  rendei-ed  com- 
pelling them  to  perform,  a  case  being  otherwise  made  out  by 
the  applicant.  Qreentvood  Cemetery  Co.  v.  Routt  et  al.^  17 
Colo.  166.  This  decision  we  substantially  followed,  an- 
nouncing the  same  principle  in  Rhodes  v.  The  Board  of  Pub- 
lic Worksy  10  Colo.  App.  99 ;  Bradbury  v.  Alden^  13  Colo. 
App.  208. 

It  would  be  folly  to  attempt,  even  if  we  might  succeed,  to 
fortify  what  was  so  well  and  so  accurately  stated  in  those 
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opinions.  It  is  enough  for  the  purposes  of  this  opinion  to 
hold  that  mandamus  will  lie  against  the  state  land  board  to 
compel  them  to  execute  contracts  where  the  rights  of  third 
parties  have  not  intervened,  and  there  is  nothing  left  to  be 
done  but  to  perform  a  ministerial  duty  and  execute  a  con- 
tract theretofore  agreed  on  with  respect  to  which  rights  of 
parties  have  vested.  It  only  remains  then  to  apply  the  doc- 
trine to  the  facts  as  exhibited  by  this  record,  and  to  deter- 
mine whether  what  the  board  did  amounted  to  the  making 
of  a  contract  which  the  fuel  and  iron  company  have  a  right 
to  compel  them  to  carry  out  and  wherein  also  the  fuel  com- 
pany have  a  right  to  call  on  the  land  board  for  a  written  evi- 
dence of  the  contract  into  which  they  entered. 

As  preliminary  to  this  question  it  may  be  well  to  dispose 
of  a  suggestion  made  by  counsel  on  the  argument,  that  the 
board  had  executed  another  lease  to  The  Victor  Coal  &  Coke 
Company  which  is  outstanding,  and  that  therefore  they  should 
not  be  compelled  to  execute  another  paper  which  would  be 
antagonistic  and  perhaps  involve  the  board  and  third  paities 
who  are  not  before  the  court  with  respect  to  their  rights. 
We  do  not  believe  the  position  to  be  well  taken.  Counsel 
insist  and  it  is  undoubtedly  true,  and  has  been  many  times 
held  that  where  rights  of  third  parties  are  involved,  man- 
damus will  not  ordinarily  lie,  but  parties  must  proceed  by  bill 
in  equity,  bring  those  parties  in,  and  in  the  suit  thus  initiated 
have  their  rights  litigated  and  determined.  We  are  quite 
of  the  opinion  this  case  is  not  at  all  similar  or  in  its  facts 
analogous  to  those  wherein  this  principle  has  been  enunciated. 
As  we  view  it,  if  we  ultimately  conclude  what  the  land  board 
did  amounted  to  a  contract  between  them  and  the  fuel  and  iron 
company,  the  subsequent  lease  executed  to  The  Victor  Coal 
&  Coke  Company,  was  wholly  invalid,  they  acquired  no 
rights  thereby  and  they  are  not  prejudiced  by  these  proceed- 
ings. Again,  it  is  equally  true  it  is  not  for  the  land  board, 
which  counsel  insist  is  the  only  party  represented,  to  contend 
that  The  Victor  Coal  &  Coke  Company  are  not  before  the 
court,  to  say  that  they  have  executed  another  lease,  nor  to 
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cont^t  the  use  of  this  remedy  because  of  this  fact  if  it  be  one. 
It  is  not  enough  for  a  party  to  insist  that  it  is  impossible  for 
him  to  perform  the  act  where  this  impossibility  has  been  oc- 
casioned by  his  own  doing.  Where  it  is  the  respondent's  own 
act  which  creates  the  impossibility,  he  may  not  plead  it  as  a 
defense  to  the  writ  and  the  enforcement  of  the  right.  This 
is  the  general  principle  asserted  by  all  text  writers  and  is 
recognized  by  this  court  in  The  First  National  Bank  of 
Northampton  v.  Arthur^  12  Colo.  App.  90. 

A  farther  answer  to  the  contention  that  a  bill  in  equity  is 
the  only  proper  remedy  is  to  my  mind  very  strongly  illus- 
trated by  the  situation  of  the  parties  under  existing  con- 
ditions. It  is  undoubtedly  true  The  Colorado  Fuel  &  Iron 
Company  may  not  file  a  bill  against  The  Victor  Coal  &  Coke 
Company  without  averring  a  lease  and  rights  thereby  ac- 
quired. It  is  a  matter  of  grave  question  in  my  mind  whether 
setting  up  the  facts  as  they  appear  in  the  statement,  a  bill 
could  be  maintained  against  The  Victor  Coal  &  Coke  Com- 
pany for  the  cancellation  of  their  lease,  or  to  compel  its  trans- 
fer. The  latter  remedy  of  course  is  not  at  all  effectual  or 
consistent  with  the  rights  of  The  Colorado  Fuel  &  Iron  Com- 
pany. This  company  is  not  insisting  on  an  assignment  of 
the  lease  executed  to  The  Victor  Coal  &  Coke  Company 
which  is  totally  different  in  its  conditions  from  those  ex- 
pressed in  the  contract  of  the  state  land  board.  The  assign- 
ment of  the  lease  would  neither  be  an  adequate  nor  an  ef- 
fectual remedy,  nor  would  it  give  the  fuel  and  iron  company 
the  rights  to  which  they  are  entitled,  if  they  are  entitled  to 
any.  It  is  equally  evident  they  could  commence  no  action 
at  law  to  recover  possession.  It  requires  leasehold  rights 
evidenced  by  an  instrument  executed  by  the  proper  author- 
ities to  entitle  them  to  maintain  law  actions  as  well  as  bills 
in  equity  to  perfect  their  claims  and  establish  their  rights, 
and  we  are  quite  unable  to  see  how  a  bill  in  equity  could  be 
framed  whereon  a  decree  could  be  rendered  which  would 
give  the  fuel  and  iron  company  that  to  which  it  is  entitled. 
Whatever  mi^ht  be  the  ri^ht  or  the  rule  under  other  circum- 
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stances  and  other  conditions,  under  the  present,  we  think  the 
one  announced  in  The  People  v.  Fleming^  4  Denio,  137,  is 
entirely  applicable  and  wholly  correct.  We  then  have  a 
case  wherein  the  proper  remedy  was  adopted  by  the  appel- 
lants subject  only  to  the  condition  the  case  shows  them  to  have 
a  right  and  no  other  specific  means  of  compelling  its  perform- 
ance, which  must  necessarily  be  the  conclusion  providing  we 
determine  what  the  board  did  was  lawfully  done  and  resulted 
in  a  contract  between  the  parties  capable  of  enforcement. 

We  now  come  to  this  inquiry,  the  first  branch  of  it  we 
have  already  determined,  and  to  our  satisfaction  at  least  have 
demonstrated  that  the  fuel  and  iron  company  have  no  other 
remedy  than  the  one  by  mandamus  to  enforce  the  right  upon 
which  they  insist.  Whether  they  had  or  had  not  this  right, 
depends  on  the  determination  of  two  propositions :  the  one, 
the  construction  of  the  statute,  the  determination  of  its  lim- 
itations and  conditions ;  the  second  must  be  resolved  from  a 
consideration  of  the  acts  of  the  parties.  We  come  to  the 
first  proposition  which  respects  the  proper  construction  of  the 
statute.  The  theory  of  the  trial  court,  as  well  as  of  appellees* 
counsel,  is  that  the  act  of  1895,  which  is  quoted  in  the  state- 
ment, contains  a  mandatozy  limitation  on  the  power  of  the 
board,  and  without  the  concurrence  of  the  acts  therein  speci- 
fied the  board  may  not  renew  a  lease.  According  to  the 
terms  of  the  original  act  of  1887,  the  land  board  was  given 
full  power  to  lease  any  portion  of  the  lands  of  the  state  at  a 
specified  rental  on  a  valuation,  to  be  fixed,  subject  however, 
to  this  provision  and  this  condition :  if  the  lands  contained 
coal,  and  with  this  only  are  we  concerned,  there  is  no  limita- 
tion on  the  power  of  the  board  with  reference  to  the  terms  of 
the  lease  or  the  time  for  which  the  demise  may  run.  It  is 
insisted,  however,  that  the  subsequent  section  found  in  the 
act  of  1895  and  fully  quoted  is  applicable  to  coal  leases  as 
well  as  to  leases  of  other  lands.  We  do  not  so  conclude  with 
respect  to  any  provision  which  affects  the  present  contro- 
versy. We  do  not  intend  to  construe  the  entire  section  or 
to  determine  its  whole  force  and  extent.    We  shall  only  refer 
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to  those  matters  which  may  property  be  used  as  the  sub- 
stratum of  an  argument  respecting  the  validity  of  the  state 
land  board's  acts  in  the  premises.  At  first  blush  it  would 
seem  that  the  first  sentence  in  that  section  was  wholly  incon- 
sistent with  what  preceded  it,  for  it  provides  that  no  lease 
shall  be  for  a  longer  term  than  ten  years.  It  might  better  be 
argued  that  while  the  preceding  section  gave  them  the  right 
to  lease  coal  lands  on  certain  conditions,  it  could  still  be  ad- 
judged that  both  sections  were  to  be  construed  together  and 
that  the  words  '^  upon  such  length  of  time  as  to  the  board 
should  seem  just "  was  subject  to  the  limitation  of  the  suc- 
ceeding section.  We  find  however,  the  supreme  court  in  a 
case  entirely  analogous  and  construing  a  like  statute  save  as 
to  the  term,  has  concluded  otherwise  and  has  determined  on 
full  consideration  that  the  matter  of  the  lease  of  coal  lands  is 
wholly  within  the  discretion  of  the  board  with  respect  to  the 
term  and  the  conditions  on  which  the  lease  may  be  granted. 
In  re  Leasing  State  Lands^  18  Colo.  359. 

This  difficulty  then  is  obviated  and  we  now  come  to  the 
next  provision,  which  ia  substantially  that  when  any  lease 
expires  by  limitation  the  holder  may  renew  at  any  time  within 
the  thirty  days  next  preceding,  if  he  notifies  the  register  of 
his  desire.  If  the  lessee  and  the  board  agree  as  to  the  valu- 
ation a  new  lease  may  be  issued  bearing  even  date  with  the 
expiration  of  the  old  one  and  upon  like  conditions.  The 
position  taken  by  the  appellees  and  confirmed  by  the  lower 
court  is  that  this  is  a  mandatory  limitation  on  the  power  of 
the  state  land  board  with  reference  to  leasing  coal  lands.  It 
is  quite  impossible  for  us  to  follow  counsel  or  the  court  be- 
low and  accept  the  argument  which  leads  to  this  conclusion. 
If  the  section  which  contains  a  direct  limitation  as  to  time 
has  no  relation  whatever  to  the  powers  of  the  land  board 
with  reference  to  leasing  coal  lands,  we  are  quite  unable  to 
see  why  this  provision  respecting  the  renewal  of  leases  may 
likewise  be  so  far  extended  as  to  be  regarded  as  a  mandatory 
limitation  on  their  powers.  It  is  one  of  the  cardinal  rules  of 
statutory  construction  that  the  object  and  purpose  of  a  pro- 
VoL.  xrv — 7 
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vision  may  be  considered  in  order  to  determine  its  proper 
construction.  Just  exactly  what  the  legislative  intent  was 
is  exceedingly  diflScult  to  ascertain.  We  presume  the  pur- 
pose may  have  been  to  secure  to  the  lessee  a  sort  of  preferen- 
tial right  to  continue  in  the  occupancy  of  the  land  and  in  the 
renewal  of  his  lease  providing  he  complies  with  this  condi- 
tion. But  it  is  to  be  observed,  however,  he  has  by  the  terms 
of  the  statute  no  such  preferential  right.  If  the  lessee, 
whether  it  be  of  agricultural  or  coal  lands,  assuming  the 
provision  to  be  applicable  to  the  latter,  makes  an  application 
to  renew  the  lease  within  the  thii-ty  days  next  preceding  the 
expiiution  of  his  term,  the  land  board  is  under  no  obligation 
whatever,  as  the  law  now  stands,  to  grant  a  renewal  upon 
the  same  or  upon  any  other  terms.  The  whole  thing  is  left 
to  the  absolute  discretion  of  the  board.  It  must  there- 
fore follow,  if  the  discretion  is  left  with  the  land  board  to 
grant  or  refuse,  even  though  the  application  be  within  that 
time,  this  limitation  is  no  restriction  on  its  power.  It  would 
seem  to  follow  that  if  this  condition  was  essential  and  a 
mandatory  limitation,  the  filing  of  the  petition  by  the  lessee 
within  that  time  would  necessarily  be  operative  to  compel 
the  board  to  act.  .This  however  is  not  true.  The  board 
may  or  may  not  act,  whether  the  petition  be  or  be  not  filed 
within  that  time.  It  must  thei-efore  follow,  that  this  is  not 
a  limitation  on  the  power  granted  but  a  restriction  or  an 
obligation  on  the  lessee  to  file  his  petition  within  that  time, 
and  one  which  deprives  him  of  any  equitable  right  to  insist 
on  a  renewal  if  he  fails  to  file  it,  at  least  within  thirty  da3rs 
before  its  expiration.  The  phraseology  of  the  section  is 
questionable,  and  if  it  were  necessary  we  should  be  veiy 
much  inclined  to  hold  that  the  word  "  within  "  was  equiva- 
lent to  *^at  least,"  and  that  the  intent  of  the  legislature  un- 
doubtedly was  to  require  the  lessee  to  file  his  application  for 
renewal  at  least  thirty  dajrs  before  the  time  of  its  expiration, 
that  the  board  might  have  an  opportunity  to  investigate  the 
propriety^of  the  renewal,  seek  other  lessees,  and  make  such 
provision  as  would  seem  in  their  judgment  wise  in  order  to 
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derive  a  revenue  from  the  state  lands.  We  find,  however, 
as  a  continuing  part  of  this  provision,  that  the  lessee  and  the 
land  board  must  agree  as  to  the  valuation  of  the  land  and  if 
they  do,  a  lease  bearing  even  date  with  the  old  one  and  under 
similar  conditions  may  be  issued.  The  subsequent  provi- 
sion however  is  that  the  former  valuation  may  not  be  de- 
creased without  the  consent  of  the  board,  and  a  further 
provision  is  found  herein  that  nothing  shall  prohibit  the 
board  from  leasing  the  land  to  such  party  as  shall  procure  to 
the  state  the  greatest  revenue.  These  provisions  are  wholly 
inconsistent  with  the  evident  purpose  and  policy  of  the  legis- 
lature with  respect  to  coal  lands.  Under  the  decision  of  the 
supreme  court  the  power  of  the  board  with  reference  to  coal 
lands  LB  exceedingly  broad,  and  not  subject  to  any  of  the 
limitations  as  to  time  provided  in  this  section,  nor  with  refer- 
ence to  any  condition  unless  the  conditions  to  which  we 
have  last  referred  are  applicable.  This  we  do  not  believe. 
There  is  no  provision  for  the  valuation  of  coal  lands  either 
by  statute  or  by  practice.  The  leases  are  granted  on  the 
payment  of  royalties,  and  the  royalties  are  determinable  by 
the  board,  measurable  only  by  their  judgment  and  discretion. 
On  the  expiration  of  the  lease  there  is  no  revaluation  ;  it  is 
simply  for  the  board  to  determine  what  royalty  they  will 
insist  upon,  what  conditions  they  will  impose  and  for  what 
term  they  will  lease  the  lands.  We  do  not  believe  that  these 
are  applicable  to  coal  lands  or  are  limitations  on  the  power 
of  the  board  with  reference  to  leasing  such  property  so  long 
as  the  law  is  as  has  been  declared  by  the  supreme  court,  that 
the  original  specific  limitation  of  time  or  term  has  no  appli- 
cation to  coal  leases.  We  might  have  concluded  it  was  the 
legislative  purpose  to  give  the  lessee  a  preferential  right  of 
renewal  but  for  the  provision  that  nothing  in  the  section 
shall  prohibit  the  board  from  leasing  the  land  to  any  party 
who  shall  pay  the  greatest  revenue  to  the  state.  This  de- 
troys  the  force  and  effect  of  the  provision  in  that  aspect  of 
it,  and  it  really  seems  to  stand  without  any  very  definite 
legislative  purpose  and  object,  either  as  a  limitation  on  the 
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power  of  the  board  or  as  one  granting  a  right  to  the  lessee 
of  state  lands.  Under  these  circumstances  we  may  not  con- 
clude, under  any  rule  of  statutory  construction  with  which 
we  are  familiar,  that  this  is  a  mandatory  limitation  on  the 
power  of  the  board.  As  we  look  at  it,  there  is  another  an- 
swer to  the  position  that  the  board  was  without  the  power 
to  make  the  contract  which  they  attempted  to  execute.  It 
cannot  be  affected  by  the  provision,  however  it  may  be  inter- 
preted, because  though  the  fuel  and  iron  company  made  an 
application  to  renew  the  lease  the  board  did  not  act  on  that 
application  in  the  form  in  which  it  was  presented,  but  at 
their  own  suggestion  the  application  was  practically  aban- 
doned or  turned  into  an  application  for  a  new  lease.  The 
record  shows  that  at  the  time  the  application  was  made  the 
board  suggested  that  in  tJie  matter  of  the  renewal  of  No.  5244 
the  fuel  and  iron  company  should  surrender  their  lease  and 
accept  a  new  one  from  the  board  for  a  fixed  term  and  for 
larger  royalty,  to  wit,  a  minimum  royalty  of  1200  per  annum 
in  place  of  a  royalty  of  $60.00  which  had  theretofore  pre- 
vailed. Accepting  the  suggestion,  the  record  shows  the  fuel 
and  iron  company  did  surrender  the  old  lease  which  was 
accepted  and  then  made  a  contract  with  the  state  land  boaixl 
for  a  new  lease,  for  a  definite  term,  for  a  specific  royalty,  and 
subject  to  the  usual  conditions  which  must  be  taken  to  be 
the  conditions  contained  in  the  former  lease  No.  5244.  This 
being  true,  the  question  as  to  the  proper  construction  of  the 
statutory  provision  and  its  applicability  to  other  leases  would 
seem  to  be  wholly  removed  from  necessary  consideration. 
The  question  however  being  presented  we  deemed  it  best  to 
express  our  opinion  about  it  and  rest  our  conclusion  on  both 
grounds. 

We  now  come  to  the  second  proposition  which  is,  what  is 
the  legal  effect  of  what  the  state  land  board  did,  according 
to  the  facts  disclosed  by  the  evidence,  and  exhibited  by  its 
record  ?  The  Colorado  Fuel  &  Iron  Company  were  lessees 
of  section  36  and  had  been  for  some  years  in  possession  of 
it  and  prosecuted  their  work  with  reference  to  its  ultimate 
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exploration  and  development.  They  were  the  owners  or 
lessees,  it  is  unimpojrtant  which.  In  developing  the  Pictou 
mine  they  had  run  their  upper  levels  to  strike  the  upper  vein 
which  was  found  to  be  too  thin  to  be  worked  at  a  profit. 
The  workings  on  the  second  vein  were  being  extended  in  the 
direction  of  the  land,  and  as  far  as  explored  the  coal  was 
much  thicker  and  of  good  quality.  Under  these  circumstan- 
ces it  was  essential  for  The  Colorado  Fuel  &  Iron  Company 
to  procure  an  extension  of  their  lease  or  a  new  one  for  a  term 
sufiBcient  to  warrant  the  expenditure  necessary  to  the  open- 
ing up  of  the  property.  Thereupon  they  made  the  applica- 
tion set  out  in  the  record.  Thereon  the  land  board  proceeded 
to  act.  Under  its  suggestion  the  original  lease  was  surrend- 
ered, the  land  board  proceeded  under  the  statute  and  in  the 
full  exercise  of  their  authority  to  consider  and  determine 
whether  or  not  a  new  lease  should  be  granted  and  if  so,  upon 
what  terms.  They  reached  a  conclusion  and  expressed  it  in 
their  record,  and  according  to  it,  the  board  ordered  that  on  the 
surrender  of  the  old  lease  a  new  one  should  be  granted  for 
ten  years  at  a  minimum  royalty  of  $200,  and  otherwise  upon 
the  usual  terms,  reciting  in  their  record  that  the  old  lease 
was  numbered  6244.  Thereupon  the  fuel  and  iron  company 
paid  its  half  year's  royalty  by  transmitting  its  check  for  $100 
the  amount  of  it,  with  $1.00  for  recording  fees,  which  were 
accepted  by  the  proper  oflBcer  of  the  state  land  board,  and 
never  returned  or  offered  to  be  returned  until  several  months 
afterwards  and  the  happening  of  the  circumstances  which 
gave  rise  to  this  controversy.  The  only  thing  then  left  to 
be  done  was  the  formal  execution  of  the  lease.  Its  terms 
were  agreed  on.  The  term  was  stated.  The  royalty  was 
specified.  The  former  lease  was  referred  to,  the  general  con- 
ditions of  which  would  necessarily  be  the  general  conditions 
of  the  new  lease  in  the  absence  of  other  agreement.  They 
were  not  entirely  established  by  proof  and  the  appellant  should 
have  offered  proof  respecting  the  usual  conditions  of  mining 
leases  and  this  might  have  been  essential  for  the  purpose  of 
a  just  expression  of  their  rights  by  decree.    We  do  not  be- 
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lieve  however  that  the  absence  of  this  proof  is  enough  to 
warrant  us  to  affirm  the  judgment  when  otherwise  we  con- 
clude the  judgment  is  entirely  wrong  with  respect  to  the 
fundamental  questions  on  which  it  rests.  This  being  the 
situation  it  seems  to  us  very  clear,  that  when  all  these  facts, 
circumstances,  papers  and  records  are  taken  into  considera- 
tion, there  is  enough  thereon  and  therein  to  make  a  complete 
and  specific  contract  between  the  parties,  and  vest  a  right  in 
The  Colorado  Fuel  &  Iron  Company  which  they  have  a  right 
to  enforce  and  which  can  only  be  effectuated  by  the  manda- 
mus proceedings  which  were  adopted.  The  absence  of  a  for- 
mal paper,  to  wit,  a  lease,  is  not  enough  to  debar  the  lessees 
or  to  prevent  the  enforcement  of  their  right  as  between  them 
and  the  state  land  board.  As  between  private  individuals 
this  has  been  adjudged  enough.  Po»t  v,  Davis^  7  Kan.  App. 
217. 

Most  lawyers  would  concede  that  as  between  private  in- 
dividuals the  result  would  be  a  lease  between  the  parties 
enforcible  by  proper  action  either  at  law  or  in  equity  to 
protect  the  lessees'  rights.  The  only  difference  between  this 
case  and  one  between  private  individuals  is  that  in  all  prob- 
ability, though  we  do  not  directly  decide  it,  a  bill  would  not 
lie  against  the  state  land  board,  which  is  a  part  of  the  exec- 
utive department  of  this  government.  We  can  see  many 
difficulties  in  the  way  of  maintaining  an  action  at  law  against 
the  state  land  board ;  they  could  not  be  compelled  to  re- 
spond in  damages  for  failure  to  carry  out  their  contract,  and 
it  is  certainly  a  doubtful  question  as  to  whether  a  bill  in 
equity  for  specific  performance  would  lie  as  against  them. 
Mandamus  will  lie  to  compel  the  execution  of  this  lease  as 
the  supreme  court  has  directly  decided.  It  is  the  only  ade- 
quate and  specific  means  of  compelling  performance,  and  when 
once  the  lease  is  executed,  which  is  a  ministerial  act,  whatever 
rights  the  fuel  and  iron  company  may  have  will  be  adequately 
protected,  and  they  can  bring  such  action  at  law  or  suit  in 
equity  based  thereon  as  they  are  entitled  to  maintain.  We 
thus  reach  the  conclusion  that  what  was  done  amounted  to 
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a  contract  8u£Bciently  executed  to  warrant  mandamus,  that 
there  was  nothing  left  to  be  done  except  the  ministerial  act 
of  executing  the  paper,  and  that  this  act  may  be  compelled 
by  this  proceeding. 

There  are  very  grave  doubts  in  our  minds,  though  pos- 
sibly it  may  not  be  essential  to  the  decision  of  the  case,  whether 
it  was  within  the  power  of  the  land  board  to  rescind  the  ac- 
tion of  their  predecessor  and  make  a  new  contract  which 
would  be  of  any  value  or  validit}%  Similar  action  was  at- 
tempted by  a  subsequent  secretary  of  the  interior  under  a 
second  administration,  acting  under  an  act  of  oong^ss,  and 
the  supreme  court  of  the  United  States  in  a  well  considered 
case,  held  the  subsequent  secretary  could  not  either  inter- 
fere with,  modify,  reverse  or  set  aside  the  action  of  his  pred- 
ecessor when  rights  of  third  parties  had  intervened  and 
become  vested.    Noble  v.  B.  B.  Co^  147  U.  S.  165. 

If  this  be  the  law  with  reference  to  the  officers  of  the  gen- 
eral government,  we  see  no  reason  why  it  should  not  be 
applicable  to  the  land  board  of  the  state  under  successive  ad- 
ministrations. In  this  case,  under  a  former  governor  and  for- 
mer land  board,  a  new  lease  was  attempted  to  be  made,  or  a 
contract  made  between  the  board  and  the  fuel  and  iron  com- 
pany. When  they  paid  their  money  or  gave  check  which  was 
its  equivalent  as  it  was  accepted  by  the  proper  officer,  their 
rights  became  vested  and  they  had  a  right  to  insist  there- 
after that  a  new  lease  should  be  executed  in  accordance  with 
the  action  then  taken.  We  are  quite  unable  to  see  how  it 
was  within  the  power  of  a  subsequent  administration  and  a 
new  board  to  rescind  that  action,  deprive  a  party  of  rights 
which  had  already  vested  and  arbitrarily  in  the  exercise  of 
their  discretion,  determine  that  what  their  predecessors  had 
done,  was  neither  right,  lawful  nor  expedient. 

It  may  be  wholly  unilecessary  to  refer  to  the  motion  with 
respect  to  the  striking  out  of  the  opinion  of  the  lower  court. 
As  we  conceive,  the  motion  would  never  have  been  made  but 
for. the  desire  of  counsel  to  rely  on  the  general  finding  in- 
corp(n:ated  into  the  judgment,  to  the  effect  that  the  court 
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found  the  issues  in  favor  of  the  defendant  as  against  the 
plaintiff,  therefrom  deducing  the  conclusion  that  the  court 
found  all  the  facts  with  the  defendant,  and  those  facts  being 
found  with  the  defendant  the  plaintiff  could  not  successfully 
sustain  his  appeal.  Not  contesting  the  general  rule  which 
prevails  in  such  cases,  we  think  this  court  has  the  right  to 
resort  to  the  opinion  of  the  judge  presiding  at  the  trial  in 
oi-der  to  ascertain  the  basis  on  which  he  rests  his  conclusion. 
We  do  not  at  all  criticise  the  incorporation  of  the  opinions 
of  the  lower  courts  into  the  record.  On  the  other  hand,  they 
are  frequently  of  great  aid  and  assistance  to  the  court  in  de- 
termining where  the  right  lies  as  between  the  litigants,  they 
are  frequently  lucid  and  satisfactory  statements  of  their  con- 
clusions respecting  the  facts,  and  we  often  derive  great  aid 
from  the  well  considered  expositions  of  the  law  which  are 
deemed  applicable  to  the  controversy.  Instead  of  criticising 
their  incorporation,  we  are  inclined  to  commend  the  practice. 

We  now  refer  to  the  cross  assignments  of  error.  As  we 
look  at  it,  the  propriety  and  chamcter  of  the  practice  is  well 
settled.  Under  the  statute,  parties  have  a  right  to  file  cross 
assignments  of  error  and  thereon  obtain  the  opinion  of  the 
appellate  court  that  they  may  obtain  such  ruling  as  shall  be  a 
guide  and  a  benefit  to  the  lower  court,  to  them,  and  to  their 
clients  in  the  litigation  which  may  be  continued  on  a  reversal 
of  the  case. 

This  brings  us  to  the  consideration  of  what  seems  to  be  the 
only  question  raised  by  the  cross  assignment  which  is  at  all 
important.  This  is  the  matter  of  fraud  which  is  alleged  as  a 
reason  or  a  basis  for  the  subsequent  action  taken  by  the  state 
land  board.  We  do  not  believe  that  there  is  either  in  the 
answer  or  in  the  evidence  any  proof  whereon  a  claim  of  fraud 
can  be  predicated  or  which  will  constitute  a  defense  to  this 
application.  The  only  particular  fraud  averted  to  is  found 
in  the  affidavit  of  Mr.  Kebler  which  states  his  belief  that  if 
there  is  any  workable  coal  in  the  section,  it  is  so  located  that 
it  is  not  practicable  to  work  it  from  the  surface  at  any  point 
on  the  section,  but  only  from  adjacent  ground.    This  is  not 
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a  statement  of  an  absolute  fact  upon  which  the  state  land 
board  would  have  the  right  to  rely  in  determinmg  whether 
or  not  they  should  extend  the  lease  or  gprant  a  new  one. 
By  its  very  terms  it  is  simply  the  belief  of  the  manager,  and 
it  is  evident  from  its  veiy  language  that  it  is  simply  the  ex- 
pression of  an  opinion,  and  that  opinion  respects  a  matter  as 
fully  within  the  knowledge  of  the  lessors,  to  wit,  the  state 
land  board  as  within  the  knowledge  of  the  lessee  which  was 
prosecuting  the  work  in  the  Pictou  mine.  The  matter  was 
wholly  open  to  the  knowledge  and  the  investigation  of  the 
land  board,  and  in  fact  these  very  records  demonstrate  that 
after  this  controversy  arose  they  sent  an  inspector  down  to 
examine  the  property,  determine  its  geological  condition,  its 
practical  situation  and  probable  value.  This  might  as  well 
have  been  done  prior  to  the  time  the  board  took  its  action 
as  afterwards,  and  we  do  not  believe  that  the  evidence  which 
was  offered  in  that  direction  either  tended  to  establish  fraud, 
or  if  true,  would  have  demonstrated  fraud  sufficient  to  war- 
rant the  court  to  set  aside  the  lease  or  refuse  to  compel  its 
execution.  In  a  somewhat  similar  case  this  court  reached  a 
similar  conclusion  from  which  we  see  no  reason  to  recede. 
The  People  v.  Tynon  et  cU.^  2  Colo.  App.  131. 

We  do  not  regard  the  evidence  which  was  offered  to  the 
proposition  that  the  representation  influenced  the  action  taken 
by  the  board  was  sufficient  either  in  terms,  form,  substance 
or  character  to  justify  any  judgment  on  that  question.  What 
was  stated  in  the  affidavit  was  not  stated  in  such  form  that 
the  board  had  a  right  to  rely  on  it,  nor  did  the  evidence 
which  was  introduced  tend  to  show  that  the  board  did  rely 
upon  that  statement  as  a  substantive  fact  upon  which  to 
predicate  their  action.  The  evidence  of  the  members  of  the 
board  was  not  satisfactory  in  that  direction,  nor  does  it  sei*ve 
to  convince  us  that  the  board  relied  on  the  affidavit  at  the 
time  they  made  the  lease  or  made  the  order  which  was  found 
in  their  record.  Taking  it  altogether  as  a  matter  of  law,  we 
should  be  compelled  to  hold  that  there  was  no  evidence  that 
the  board  relied  on  that  affidavit  in  such  a  way  as  to  conclude 
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the  fuel  company,  or  that  the  court  might  find  their  rep- 
resentations to  be  fraudulent  in  such  a  legal  sense  as  to  de- 
prive the  fuel  company  of  their  present  remedy. 

The  only  other  question  which  it  seems  to  us  necessary  to 
consider  is  with  respect  to  the  legality  of  the  meeting  and  the 
service  of  notice  upon  the  various  members  of  the  board. 
We  are  ready  to  admit  there  was  a  decided  conflict  of  testi- 
mony as  between  the  register  of  the  state  land  board  and 
Mrs.  Peavey  and  her  assistant.  We  do  not  feel  called  on  to 
decide  this  question  and  our  reference  to  it  is  made  more  out 
of  deference  to  counsel  than  because  of  a  necessity  for  its 
decision.  The  opinion  of  the  lower  court  is  direct  to  the 
proposition,  and  it  states  its  conclusion  from  the  evidence 
that  the  meeting  of  December  30,  was  valid,  and  that  the 
burden  was  on  the  defendants  to  show  its  invalidity.  The 
court  held  the  presumption  to  be,  that  the  officer  did  his 
duty,  and  states  that  the  evidence  respecting  the  notice  was 
contradictory.  He  concludes  that  the  proof  presented  by  the 
defendant  which  was  unquestioned  was  insufficient  to  over^ 
come  the  evidence  of  the  register  and  the  presumption  in 
favor  of  the  regularity  of  the  meeting.  We  agree  with  him 
upon  the  record.  The  conclusions  of  the  trial  court  on  these 
sevei-al  matters  are  wholly  supported,  entirely  right,  and  with 
them  we  are  in  full  accord. 

So  far  as  we  can  see  we  have  discussed  and  disposed  of  all 
matters  essential  to  the  determination  of  the  issue.  The  opin- 
ion is  greatly  extended,  and  we  perhaps  decide  some  ques- 
tions which  are  not  absolutely  essential  to  the  case,  but  it 
has  been  so  well  presented,  so  thoroughly  and  ably  argued 
by  counsel  in  their  briefs  and  at  the  bar,  that  we  jfelt  com- 
pelled to  unduly  protract  this  opinion  in  order  to  dispose  of 
the  various  questions  to  which  they  seem  to  attach  such  great 
importance.  The  controversy  is  one  involving  large  interests. 
Much  money  has  been  expended  by  the  contending  parties, 
and  while  theoreticallj'^  The  Victor  Coal  &  Coke  Company 
•  are  not  before  the  court,  the  attorney's  signature  attached  to 
the  brief  and  the  proof  offered  that  they  have  expended  a 


Digitized  by 


Googk 


1899.]   SpEAOtJB  Inv.  Co.  v.  Mouat  L.  &  Inv.  Co.       107 

large  amoiint  of  money,  relying  upon  the  action  of  a  branch 
of  the  executive  depai-tnient  of  the  government,  compelled 
us  to  spend  perhaps  an  undue  amount  of  time  and  labor  in 
attempting  to  correctly  resolve  the  controversy.  We  believe 
we  have  accurately  decided  it,  that  the  conclusion  of  the 
lower  court  was  wrong,  and  its  judgment  must,  therefore, 
necessarily  be  reversed. 

BeveT%ed. 


[No.  16S7.] 

Thb  Sfragub  Investment  Co.  et  al.  v.  The  Mouat 

lumbbb  and  investment  co. 

1.  Appbixats  P&acticx— Fobmsb  Appeal— Rbs  Judicata. 

On  a  second  appeal  the  decision  in  the  former  appeal  is  the  law  of  the 
case  only  as  to  questions  considered  on  the  former  appeaL  Although 
the  questions  raised  on  the  second  appeal  might  have  been  presented 
on  the  former  hearing,  if  it  plainly  appears  they  were  not  raised  or 
discussed,  the  court  is  not  precluded  by  the  former  decision  from  an 
examination  of  such  questions. 

2.  Mechanics*  Liens — Assiqnhent  op  Claim  and  Lien. 

Under  the  mechanic's  lien  acts  of  1S83  and  1889  the  claim  and  the  Hen 
are  assignable  either  before  or  after  the  filing  of  the  statement,  and 
the  assignee  has  the  same  rights  and  remedies  as  the  assignor  had. 
A  general  assignment  for  the  benefit  of  creditors  by  a  lienor  is  suf- 
ficient to  transfer  to  the  assignee  a  claim  and  lien  right  under  the 
mechanic's  lien  statutes. 

8.  Mbohanics'  Liens— Filing  op  Statement. 

Where  material  was  furnished  for  the  building  of  three  houses  and  was 
used  indiscriminately  in  three  buildings,  and  the  houses  were  built 
crosswise  on  four  platted  lots  so  that  each 'house  occupied  part  of 
the  four  lots  without  any  segregation  or  division  of  the  lots  or  de- 
scription of  the  land  on  which  the  different  houses  were  built,  the 
material  man  was  not  required  at  his  peril  to  subdivide  his  claim 
and  assign  to  each  house  as  built  the  proportion  of  the  debt  which 
it  ought  in  equity  to  bear,  but  might  file  his  entire  claim  on  all  the 
houses  and  lots  as  one  claim. 

4.  Mechanics'  Liens — Statement—  Ownership. 

Under  the  mechanic's  W&x  statutes  the  statement  filed  must  correctly 
state  the  name  of  the  owner  and  must  contain  in  the  body  of  the 
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instrumeDt  a  direct  averment  of  ownership.  It  is  not  enough  that 
the  name  of  the  owner  appear  in  the  title  or  address  affixed  to  the 
paper. 

5.  Same. 

The  owner  to  be  designated  in  a  mechanic's  lien  statement  is  the  owner 
and  holder  of  the  legal  title  at  the  time  the  lien  is  filed. 

6.  Same. 

A  mechanic's  lien  statement  that  designates  as  owner  the  holder  of  an 
equitable  title  instead  of  the  owner  of  the  legal  title,  although 
good  as  against  the  equitable  owner,  as  against  subsequent  incum- 
brancers and  lienors  it  is  defective  and  invalid. 

7.  Pbaotice— Equitable  Fbooebdings— Reopening  Case — Notice. 
In  equitable  proceedings  the  court  may  upon  its  own  motion  or  upon 

motion  of  counsel,  after  final  submission  and  before  entry  on  the 
decree,  reopen  the  case  for  the  purpose  of  hearing  testimony  on  any 
proposition  essential  to  the  determination  of  the  suit  or  any  collat- 
eral question  involved  in  the  decree,  but  when  this  is  done  it  must 
always  be  done  on  notice  to  all  parties  whose  rights  may  be  affected. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Benedict  &  Phelps,  Mr.  Heney  B.  O'Reilly, 
and  Mr.  S.  A.  Osbobn,  for  appellants. 

Messrs.  Doud  &  Fowler,  and  Mr.  E.  S.  Worrell,  Jr., 
for  appellee. 

BiSSBLL,  p.  J. 

The  Mouat  Lumber  Company  brought  this  action  to  fore- 
close a  mechanic's  lien  filed  in  August,  1893,  by  Palmer  as 
their  assignee,  under  a  general  assignment  for  the  benefit  of 
creditors.  It  presents  numberless  questions  and  in  the  exer- 
cise of  their  professional  right  and  the  performance  of  their 
duty,  counsel  have  argued  them  with  much  zeal  and  ability, 
and  ordinarily  would  have  the  right  to  insist  on'a  decision  of 
the  propositions  which  they  present  in  so  far  as  they  were 
necessarily  involved.  We  cannot  fail  to  remember  that  the 
legislature  has  enacted  another  mechanic's  lien  law  for  the 
further  protection  of  material  men  and  lien  holders.  How 
it  happens  that  the  legislature  is  constantly  changing  the  law 
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and  adding  to  the  rights  and  enlarging  the  remedies  given  to 
this  favored  class  of  people  is  beyond  comprehension.  These 
constant  changes  impose  large  and  useless  labor  on  the  courts 
for  as  fast  as  one  section  is  construed  and  its  meaning  and 
constitutionality  settled,  if  it  at  all  affects  the  extraordinary 
rights  given  those  people  who  sell  material  an  amendment  is 
immediately  secured  or  a  new  law  introduced  and  passed. 
Under  these  circumstances  we  shall  go  no  farther  than  to 
decide  what  we  believe  is  indispensable  to  a  determination 
of  the  controversy.  We  shall  leave  all  questions  touching 
the  constitutionality  of  the  act  of  1889  for  determination  in 
some  controversy  where  that  act  is  brought  by  proof  and 
proper  procedure  under  necessary  consideration. 

In  the  statement  of  facts,  and  in  any  argument  which  we 
shall  make  respecting  them,  or  of  the  law,  we  shall  accept  the 
findings  of  the  court.  We  shall  take  them  as  true,  and 
neither  consider  nor  determine  their  accuracy  or  the  value  of 
the  arguments  by  which  counsel  seek  to  overturn  them. 
Proceeding :  there  is  no  question  about  the  sale  of  the  ma- 
terials by  the  Mouat  Lumber  Company  to  one  Thomas  Free- 
man, between  the  28th  of  November,  1892,  and  the  27th  day 
of  June,  1893.  These  dates  determine  the  inquiry,  by  what 
law  are  the  rights  of  the  parties  to  be  measured  ?  The  law 
of  1889  was  then  in  force,  and  the  law  of  1893  had  not  gone 
into  operation.  So  far  as  we  are  able  to  discover  there  arises 
herein  no  question  respecting  the  differences  in  the  remedy 
afforded  by  the  act  of  1889,  or  by  that  of  1893  because  the 
lien  was  tiled  in  apt  time  under  the  law  of  1889  and  com- 
menced in  due  time  under  whatever  law  was  in  operation. 
We  shall  have  nothing  further  to  say  on  this  subject.  At 
the  time  the  lumber  company  commenced  to  deliver  goods, 
Thomas  Freeman  was  the  owner  and  remained  the  owner 
until  February,  1893,  when  he  conveyed  to  Ross-Lewin  by 
quitclaim  deed.  The  title  thereafter  was  conveyed  by  Ross- 
Lewin  to  Freeman,  and  then  in  various  ways  and  at  divers 
times  and  for  sundry  reasons,  which  we  need  not  point  out, 
the  title  was  shufSed  backwards  and  forwards  between  Free- 
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man  and  Osbom,  one  of  the  appellants,  and  one  of  the  de- 
fendants in  the  suit,  as  the  situation,  circumstances  and  deal- 
ings between  those  two  parties  seemed  to  require.  Osbom 
was  the  prospective  purchaser  of  one  of  the  three  houses 
which  were  being  built  To  place  various  liens  and  incum- 
brances on  the  property,  the  transfers  between  Freeman  and 
Osbom  were  apparently  made.  At  all  events  the  title  to  all 
the  property  was  transferred  to  Osbom  on  the  23d  of  June, 
1893.  Thereafter  Osbom  deeded  to  Fi-eeman  on  the  8d  of 
July,  1893,  the  comer  lot  described  as  42  by  100.  After  an 
incumbrance  had  been  placed  on  it,  this  was  redeeded  on  the 
same  day  by  Freeman  to  Osbom.  By  this  deed  the  title  to 
the  four  lots,  being  lots  1  to  4,  block  29,  Wyman's  Addition 
to  Denver,  vested  in  Osbom  prior  to  the  filing  of  the  lien  or 
the  commencement  of  the  suit  We  have  been  thus  exact  in 
stating  the  status  of  the  legal  title  because  thereon  is  pred- 
icated a  question  which  we  regard  as  decisive  of  the  validity 
of  this  lien  claim,  and  it  is  the  principal  proposition  on  which 
the  opinion  rests.  This  was  the  evidence  and  this  was  the 
condition  at  the  time  of  the  submission  of  the  case  and  its 
original  decision  by  the  court  and  the  announcement  of  its 
findings  and  conclusion  and  prior  to  the  preparation  and  sig- 
nature of  the  final  decree.  Up  to  this  time  there  had  been 
no  evidence  whatever  tending  to  show  any  interest  by  Free- 
man in  any  of  the  property,  that  is,  no  competent  evidence 
establishing  his  equitable  interest.  After  the  court  had  an- 
nounced its  conclusion  and  directed  the  parties  to  prepare  a 
decree,  the  case  was  continued  for  the  term,  and  at  a  subse- 
quent term,  on  the  24th  of  April,  1897,  there  was  another 
hearing  evidently  to  enlighten  the  court  as  to  a  question 
which  had  been  suggested  by  counsel  respecting  the  enforce- 
ment of  the  lien.  To  make  this  matter  clear  it  must  Jbe  stated 
that  the  property  cornered  on  York  street  and  Colfax  avenue. 
As  the  addition  was  laid  out,  the  four  lots  faced  York,  but  as 
the  houses  were  built  the  frontage  of  the  four  lots  was 
changed  and  the  three  houses  were  made  to  face  on  Colfax 
avenue,  thus  crossing  all  four  lots  at  right  angles  to  their 
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length.  How  the  lots  were  divided,  or  how  much  land  was 
allotted  to  each  house,  is  not  clear,  nor  have  we  taken  the 
trouble  to  dig  it  out  of  the  record.  It  is  enough  to  say  the 
houses  crossed  the  lots.  The  house  cornering  on  York  was 
the  one  sold  to  Osbom  in  April  and  the  one  first  finished. 
The  other  two  were  probably  owned  by  Freeman,  at  least  he 
had  some  equitable  interest  in  them.  When  we  say  "  owned  " 
we  only  intend  to  concede  he  was  the  owner  for  the  purposes 
of  this  opinion,  we  do  not  know.  As  has  been  intimated,  at 
the  ensuing  term,  some  question  was  made  as  to  the  enforce- 
ment of  the  lien  on  the  various  houses.  The  order  of  the 
alienation  presented  an  important  inquiry,  counsel  contend- 
ing the  lien  was  to  be  foreclosed  on  the  property  according  to 
the  inverse  order  of  the  alienation.  A  citation  was  issued  to 
Osbom  and  he  was  brought  in  and  gave  testimony  respect- 
ing the  status  of  the  title.  On  that  hearing  the  plaintiff. 
Freeman  and  Osborn  appeared,  and  one  of  the  grantees  of  the 
property  under  foreclosure  was  present  by  attorney,  although 
he  was  apparently  no  party  to  the  record.  This  shows  there 
was  no  citation  to  the  Sprague  Investment  Company,  or  to 
Sprague,  the  trustee  of  divers  incumbrances  which  had  been 
placed  on  the  property  by  Freeman  intermediate  the  contract 
for  the  purchase  of  the  material,  the  completion  of  the  houses 
and  the  filing  of  the  lien  statement  and  the  commencement 
of  the  suit  The  failure  to  bring  those  parties  in  is  one  of 
the  errors  strenuously  pressed  on  our  attention. 

The  lien  embraced  all  the  houses  and  all  the  property  in 
one  statement,  on  the  apparent  theory  that  there  had  been 
no  division  of  the  property  by  Freeman  or  by  Osbom,  and 
no  segregation  of  the  portion  of  the  lots  assigned  to  each 
house  either  by  deed  or  otherwise.  In  support  of  the  one 
Uen  as  applied  to  all  the  houses,  the  appellee  insists  the 
material  was  all  sold  under  practically  one  contract  as  to  all 
the  houses,  or  if  not  sold  under  one  contract  but  delivered 
under  many  contracts,  each  purchase  being  separate,  yet,  in 
point  of  fact,  the  material  was  all  delivered  at  one  place  to 
Freeman,  used  indiscriminately  on  the  various  houses  and 
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the  lien  claimant  was  without  knowledge  or  information 
respecting  the  use  of  the  material,  nor  can  it,  nor  could  it 
be  ascertained  into  which  house  any  part  of  the  material 
went.  Practically  the  court  found  the  facts  with  the  appel- 
lee, and  the  case  must  be  decided  on  this  basis.  As  before 
indicated  the  lien  was  filed  by  the  assignee  of  the  Mouat 
Lumber  &  Investment  Company.  The  lumber  company  made 
a  general  assignment  for  the  benefit  of  creditors  on  18th  day 
of  July,  1893.  This  was  long  after  the  delivery  of  the  last 
item  of  material  and  after  the  right  to  file  the  lien  had  vested, 
though  prior  to  the  date  when  it  was  put  on  record.  This 
deed  of  assignment  was  general  in  its  terms  and  conveyed 
all  the  rights  and  interest  of  every  description  belonging  to 
the  Mouat  Lumber  Company  to  Palmer.  While  he  held  the 
title  to  all  the  assets  of  the  lumber  company  he  filed  this 
lien,  and  therein  named  Thomas  Freeman  as  the  owner.  In 
all  other  respects  the  lien  seems  to  have  been  in  conformity 
with  the  requirements  of  the  statute  and  there  are  no  defects 
on  its  face  to  which  our  attention  has  been  called  which  in 
any  wise  invalidates  it  under  the  act  The  lumber  company 
recovered  from  its  embarrassment,  the  assignment  was  va- 
cated and  by  order  of  court  Palmer  redeeded  to  the  lumber 
company  all  the  property  which  had  been  theretofore  con- 
veyed to  him.  It  will  be  noticed  it  has  not  been  stated  the 
assignment  to  Palmer  or  the  retransfer  from  Palmer  to  the 
lumber  company  named  this  claim  either  as  a  specific  de- 
mand or  debt  or  as  a  lien  claim  transferred  to  the  assignee, 
or  by  the  assignee  retransferred  to  the  assignors.  On  this 
basis  the  regularity  of  these  proceedings  are  also  attacked. 
We  will  now  advert  to  another  matter  to  which  counsel 
have  addressed  considerable  argument  because  it  must  be  dis- 
posed of  in  order  to  justify  the  consideration  of  the  matters 
which  we  decide.  The  record  shows  that  the  complaint  was 
demuiTed  to  and  the  demurrer  sustained  on  the  28th  of  May, 
1894.  Judge  Bentley,  before  whom  the  case  was  argued, 
rendered  an  opinion  which  appears  in  the  record,  and  which 
was  before  us  when  this  cause  was  first  here.     According  to 
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his  decision,  the  act  of  1889  was  unconstitutional.  This  he 
held  on  the  basis  of  some  information  which  he  had  obtained 
in  some  other  litigation.  He  held  since  the  act  of  1889  was 
unconstitutional,  the  accuracy  and  suflBciency  of  the  lien 
statement  must  be  measured  and  determined  by  the  act  of 
1883,  and  thereunder  he  concluded  it  insufficient  because  it 
did  not  show  the  date  when  the  claimant  commenced  to  work 
or  to  furnish  the  material,  nor  the  date  when  the  last  work 
was  done,  or  the  last  material  furnished.  These  wei*e  the 
only  two  propositions  which  he  passed  on.  The  parties  stood 
on  their  pleading  and  brought  the  case  to  this  court  for  re- 
view. It  was  decided  at  the  September  term,  1895,  and  the 
opinion  appears  in  the  7th  volume  of  our  reports,  at  page 
152.  The  learned  judge  delivering  the  opinion  passed  on 
the  two  questions  suggested  by  Judge  Bentley's  decision, 
and  only  these  two  questions  were  presented  by  the  argu- 
ments of  counsel  on  the  appeal,  and  were  alone  considei-ed 
by  the  court  in  the  opinion.  This  is  very  manifest  to  me 
because  I  participated  in  the  opinion  as  did  Judge  Thomson 
who  is  still  a  member  of  the  court.  It  is  likewise  demon- 
strated by  the  whole  substance  of  the  opinion.  The  first 
proposition  which  it  notices  respects  the  alleged  unconstitu- 
tionality of  the  law.  The  court  holds  that  counsel  cannot 
assail  the  statute  because  there  is  nothing  in  the  i-ecord  on 
which  such  an  attack  can  be  predicated  and  the  law  must 
therefore  be  assumed  to  be  valid.  This  is  manifest  because 
the  matter  respects  the  manner  of  its  passage  which  requires 
proof  exhibited  only  by  the  records  of  the  two  houses,  and  is 
necessarily  dehors  the  statute.  The  other  proposition  respects 
only  the  necessity  to  show  the  date  when  the  first  or  last  ma- 
terial was  furnished.  The  court  holds  there  is  nothing  in 
the  act  of  1889,  or  in  the  act  of  1883  which  requires  a  me- 
chanic's lien  statement  to  show  these  dates,  and  that  the 
statement  need  not  show  anything  except  those  facts  neces- 
sary to  its  creation,  in  these  words,  "The  statement  must 
contain  all  the  law  requires  it  to  contain,  but  it  need  not 
contain  anything  more."  This  is  all  there  is  in  the  decision, 
Vol.  xrv — 8 
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everything  it  contains,  everything  which  the  court  considered, 
everything  which  it  decided.  The  opinion  concludes  with 
the  phrase,  "the  statement  is  in  fonn  in  exact  compliance 
with  the  law  of  1889  and  is  sufl&cient  under  that  of  1883." 
On  this  last  clause  counsel  predicate  their  contention. 

This  contention  is,  the  court  has  already  decided  all  mat- 
ters concerning  the  validity  of  the  statement  under  the  act 
of  1889  or  1883,  and  it  is  not  competent  for  counsel  to  raise 
or  present  any  question  which  respects  its  sufl&ciency.  The 
doctrine  of  res  adjudicata  is  invoked  and  the  general  rule 
which  has  been  expressed  by  the  supreme  court  in  many 
cases  that  the  matters  which  have  been  considered  and  settled 
on  the  former  appeal  are  not  open  for  consideration  on  a 
subsequent  review.  Wilson  v.  BateSy  21  Colo.  115 ;  Boutt  v. 
Oreenwood  Cemetery  Co.j  18  Colo.  132.  With  this  doctrine 
or  rule  we  are  in  full  accord  and  whenever  a  case  is  pre- 
sented which  requires  its  application  we  shall  undoubtedly 
follow  it.  Courts  have  gone  a  long  ways  in  the  declaration 
of  the  rule  and  we  concede  there  must  be  grave  reasons  to 
justify  a  departure  from  it.  Property  rights  and  interests 
may  have  been  settled  and  foreclosed  by  the  judgment  and 
courts  would  undoubtedly  be  very  chary  about  modifying  a 
decision  which  could  in  any  wise  affect  or  disturb  the  rights 
of  third  parties.  Whether  there  would  ever  be  a  departure 
we  do  not  undertake  to  determine,  but  simply  suggest  that 
this  may  not  be  a  rule  from  which  there  can  be  no  deviation. 
We  do  not  intend  to  enter  the  teiritory  of  many  bitter  con- 
flicts respecting  the  law  of  the  case  or  the  power  of  the  ap- 
pellate court  to  review  and  revise  its  own  judgments.  This 
is  not  a  case  which  calls  for  the  application  of  the  doctrine. 
There  are  no  circumstances  or  conditions  which  compel  an 
examination  of  the  question,  or  a  consideration  of  our  power 
in  the  premises.  It  is  always  true,  that  where  it  clearly  ap- 
pears that  on  the  former  hearing  the  questions  subsequently 
debated  were  not  considered,  and  that  the  judgment  both  of 
the  lower  court  and  of  the  appellate  tribunal  were  based  on 
other  grounds,  the  questions  subsequently  raised  are  open 
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for  consideration  and  discussion.  It  may  even  be  true  that 
the  questions  subsequently  presented  to  the  appellate  court 
might  have  been  presented  on  the  former  hearing,  yet,  if  it 
plainly  appear  they  were  not  raised  or  discussed,  the  court  is 
not  under  any  principle  of  former  decision  precluded  from  an 
examination  of  those  questions.  This  is  in  accord  with  the 
general  course  of  adjudication.  Many  cases  might  be  cited 
but  one  suffices  for  the  pui-pose.  Bodch  v.  HaaSy  73  Fed. 
Rep.  974. 

A  critical  examination  of  the  present  record,  a  close  in- 
spection of  the  fonner  one,  a  critical  analysis  of  the  opinion 
rendered  by  Judge  Thomson  combine  to  establish  the  point. 
The  questions  we  shall  decide  in  this  opinion  were  in  no  man- 
ner presented  or  considered  on  the  former  appeal,  and  there 
is  nothing  in  the  former  opinion  which  forecloses  the  discus- 
sion. We  shall  therefore  proceed  to  examine  those  matters 
which  we  deem  determinative  of  the  issue. 

Disregarding  the  order  of  argument  adopted  by  counsel,  we 
will  first  consider  the  proposition  respecting  the  assignability 
of  a  lien  claim.  The  question  has  been  considered  in  many 
courts  and  under  many  diflferent  statutes.  Some  permit  the 
assignment  of  the  lien,  others  ai'e  silent  on  the  subject,  and  still 
others  permit  the  assignment  of  the  lien  right.  The  deci- 
sions have  been  rendered  under  different  statutes  and  the 
courts  have  reached  different  conclusions.  Some  have  held 
that  neither  the  claim  nor  the  perfected  lien  were  assignable 
without  direct  statutory  authority.  Others  have  decided 
the  perfected  claim  assignable  although  the  lien  right  could 
not  be  made  the  subject  of  transfer.  Still  others  have  gone 
to  greater  lengths  and  have  held  both  the  perfected  lien  and 
tiie  right  assignable,  and  that  either  the  one  or  the  other  fol- 
lows the  transfer  of  the  debts  as  would  any  ordinary  security 
by  way  of  mortgage  or  trust  deed,  if  the  debt  secured  was 
transferable  under  the  law  or  the  statute.  It  is  needless  to 
express  our  concurrence  or  approbation  of  any  one  of  these 
theories  because  our  statute  in  direct  terms,  both  the  act  of 
1883  and  of  1889,  gives  a  party  claiming  a  lien,  the  right  to 
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assign  his  claim  and  lien  to  any  person  who  shall  have  the 
rights  and  remedies  of  the  assignor,  and  permits  this  assign- 
ment to  be  made  either  before  or  after  the  filing  of  the  state- 
ment. General  Statutes,  1883,  sec.  2158 ;  Session  Laws  of 
1889,  p.  252.  The  very  act  which  grants  the  right  makes  it 
assignable.  It  attaches  this  element  of  assignability  not  only 
to  the  perfected  claim,  but  to  the  inchoate  right  which  exists 
prior  to  the  time  the  lien  is  filed,  and  it  confers  on  the  as- 
signee all  the  rights  and  remedies  of  the  assignor  whether 
the  assignee  acquires  his  title  before  or  after  the  perfection 
of  the  lien.  Since  this  is  true  and  such  is  the  evident  statu- 
tory purpose,  we  cannot  i-egard  the  right  to  the  lien  as  a  per- 
sonal privilege  unenforceable  by  the  assignee.  Our  statute 
seems  to  bring  the  case  directly  within  the  authorities  which 
hold  that  these  statutes  which  give  a  lien  intend  to  give  a 
security  for  the  debt  and  a  security  which  will  follow  the 
transfer  of  the  debt,  whether  it  be  evidenced  by  a  promissory 
note  or  exist  as  a  debt  or  book  account,  which  under  our 
statute  may  be  transferred,  and  where  the  transfer  gives  a 
right  of  action  to  the  assignee  as  the  real  party  in  interest. 
We  should  have  no  hesitation  to  reach  this  conclusion,  did 
the  lien  statute  relate  only  to  the  claims  of  mechanics  and 
laborers  who  were  the  original  beneficiaries  and  objects  of 
this  legislation.  It  would  undoubtedly  add  to  this  security, 
add  to  the  value  of  the  claims  and  secure  the  benefits,  ob- 
jects and  purposes  of  mechanic's  lien  laws.  It  benefits  the 
claimant  and  in  no  manner  injures  the  debtor.  Whether  we 
should  be  inclined  to  accept  this  doctrine  in  favor  of  mate- 
rial men,  if  they  were  the  only  persons  to  be  benefited,  we  do 
not  decide.  It  is  enough  to  hold  the  claim  assignable  by^ 
the  very  terms  of  our  statute,  and  to  adopt  the  decisions  an- 
nouncing this  rule,  even  though  they  may  have  been  ren- 
dered on  statutes  in  terms  less  comprehensive.  Midland  By. 
Co.  V.  Wilcox,  122  Ind.  84 ;  McDonald  v.  KeUey,  14  R.  1. 835  ; 
Jones  V.  Hurst,  67  Mo.  568 ;  Kinney  v.  Dvluth  Ore  Co.,  58 
Minn.  455 ;  Duncan  v.  Hawn  et  al.,  104  Cal.  10 ;  German 
Bank  et  al.  v.   ScJdoth  et  al.,  59  la.  316.     In  the  light  of 


Digitized  by 


Googk 


1899.]  Spbagub  Inv.  Co.  v.  Mouat  L.  &  Inv.  Co.       117 

these  authorities  and  under  our  statute  as  it  must  necessa- 
rily be  construed,  we  conclude  the  general  assignment  to 
Palmer  for  the  benefit  of  creditors  which  conveyed  all  the 
property,  right,  title  and  interest  of  the  lumber  company  of 
every  description  was  sufficient  to  transfer  to  the  assignee  this 
debt  and  claim,  this  lien  right,  and  under  his  deed  he  had 
full  power  to  file  the  lien  statement,  and  otherwise  the  facts 
justifying  it,  acquire  a  lien  on  the  property.  The  retransfer 
of  the  assets  of  the  company  to  the  co1*poration  would  cer- 
tainly make  the  lumber  company,  for  the  purposes  of  this 
litigation,  the  real  party  in  interest  and  entitle  it  to  maintain 
a  suit  for  the  foreclosure  of  the  lien  claim. 

The  description  contained  in  the  deed  is  broad  and  full 
enough  to  transfer  the  title  and  the  interest  of  the  lumber 
company  to  the  assignee.  Bank  v.  Boche^  93  N.  Y.  374; 
Tamer  v.  Jaycox^  40  N.  Y.  470 ;  Wickham  ^  Pendleton  v. 
Oreen^  61  Miss.  463 ;  FcUk  v.  Liebes  Bros.  ^  Co.^  6  Colo. 
App.  473.  Since  we  are  not  concluded  by  our  antecedent 
decision  and  the  lien  was  properly  initiated  by  the  assignee 
of  the  lumber  company  and  the  suit  to  foreclose  it  properly 
brought  by  that  corporation,  we  are  brought  face  to  face  with 
the  question  of  the  sufficiency  of  the  lien  statement.  It  is 
first  attacked  on  the  ground  that  the  facts  do  not  justify  the 
tiling  of  a  lien  claim  on  all  the  houses  situated  on  parts  of 
those  four  lots.  On  the  record  as  it  stands,  we  do  not  be- 
lieve tins  to  be  true.  The  subdivision  of  the  lots  according 
to  the  addition,  so  far  as  we  are  able  to  discover  it  from  the 
record,  made  the  lots  as  fronted  on  York  an  independent 
subdivision  known  by  lots  numbered  1  to  4  in  a  specific 
block.  Doubtless  the  lots  would  be  legally  and  techni- 
cally known  by  this  description,  and  had  the  houses  been  on 
these  separate  lots  according  to  the  platting,  the  question 
would  have  been  wholly  different.  As  it  is  now  pi-esented, 
the  houses  are  on  parts  of  each  one  of  those  platted  lots. 
There  is  nothing  in  the  record  and  nothing  in  the  transfers 
made  by  the  various  owners  to  their  grantees,  to  indicate  the 
part  or  parcel  of  the  lots  on  which  the  houses  were  built^ 
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unless  it  be  as  to  the  house  conveyed  to  Osborn  on  a  piece 
of  ground  42  by  100  on  the  comer  of  York  and  Colfax.  It 
is  barely  possible  this  might  be  a  segregation,  and  if  the 
proof  warranted  it  might  compel  us  to  hold  a  lien,  covering 
all  three  houses,  might  not  be  filed.  Where,  however,  there 
is  practically  no  segregation  of  the  lots  and  no  description  of 
the  land  on  which  the  houses  are  built  in  the  conveyances  so 
that  the  lienors  may  be  advised  respecting  it,  and  where, 
also,  the  proof  is  as  here,  the  lumber  went  into  the  houses 
indiscriminately,  it  cannot  be  true  the  lienor  must  at  his  peril 
subdivide  his  claim  and  assign  to  each  house  as  built  the  pro- 
portion of  the  debt  which  it  ought  in  equity  to  bear.  The 
evidence  shows  and  the  court  found  the  material  was  de- 
livered from  time  to  time  from  November,  1892,  until  June 
27,  1893,  delivered  sometimes  at  the  houses,  sometimes  at 
Freeman's  shop  on  vacant  lots  to  the  north  of  the  property. 
Some  of  the  material  went  into  one  house,  some  into  another, 
and  it  was  impossible  by  any  means  known  to  dealers  in  ma- 
terial to  ascertain  which  house  the  lumber  or  the  materials 
went  into.  Since  this  is  true,  the  case  is  brought  clearly 
within  the  decisions  of  this  court.  Small  v.  Foley^  8  Colo. 
App.  435.  We  see  no  reason  to  change  our  conclusions  and 
unless  the  law  should  be  otherwise  declared  in  this  jurisdic- 
tion we  must  adhere  to  the  rule  therein  laid  down. 

The  remaining  and  important  question  springs  from  the 
statement  found  in  the  body  of  the  lien  as  recorded  and  as 
stated  in  the  complaint  to  enforce  it,  that  the  name  of  the 
owner  was  Thomas  Freeman.  If  this  is  not  true  within  the 
purview  of  the  statute,  the  lien  must  of  necessity  fall.  It 
has  time  and  again  been  decided  that  there  must  be  in  the 
lien  statement  a  complete  and  explicit  averment  of  owner- 
ship. This  must  appear  on  the  face  of  the  claim  and  there 
must  be  a  direct  allegation  of  it  in  the  pleading  in  oi-der  to 
support  the  suit.  The  courts  have  variously  expressed  it, 
declaring  at  times  that  there  must  be  a  positive  designation 
and  that  it  is  not  enough  for  it  to  appear  incidentally.  It 
must  appear  in  the  body  of  the  statement  as  an  integral  part 
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or  portion  of  the  declaration  of  right.  It  has  been  directly 
adjudged  not  enough  that  the  name  of  the  owner  appear  in 
the  address  or  title  which  may  be  aflBxed  to  the  paper,  but  it 
must  appear  in  its  body  as  a  declaration  by  which  the  lienor 
or  claimant  will  be  bound.  Malter  et  aL  v.  Falcom  Mining 
Co.y  18  Nev.  209;  Reindollar  v.  Flickinger,  59  Md.  469; 
White  et  ai.  v.  Mullins,  2  Ida.  1165 ;  Knox  v.  Hilty,  118  Pa. 
St  430 ;  Maye9  v.  Bujfners,  8  W.  Va.  384 ;  West  Coast  Lum- 
ber Co.  V.  Newkirky  80  Cal.  276 ;  Armdon  v.  Benjamin^  128 
Mass.  534 ;  Newman  v.  Brown,  27  Kan.  117;  Blathner  v.  Wad- 
leigh,  48  Kan.  290 ;  Sagmeister  v.  Foss,  4  Wash.  320 ;  Gordon 
V.  Deal,  23  Ore.  153 ;  McElwee  v.  Sandford,  53  How.  Prac. 
89.  It  seems  tolerably  well  settled  the  owner  at  the  date 
the  lien  is  filed  is  the  owner  who  is  to  be  named  as  the  per- 
son charged.  This  matter  was  the  subject  of  a  very  con- 
siderable discussion  in  this  court  and  as  the  result  of  the 
authorities  we  reached  this  conclusion.  Chicago  Lumber  Co. 
V.  Dillon^  13  Colo.  App.  196 ;  Lumber  Co.  v.  McLeod,  27  Ore. 
272 ;  Collins  et  al.  v.  Snoke  et  aL,  9  Wash.  666.  According 
to  the  record  Osbom  was  undoubtedly  the  owner  and  held 
the  legal  title  at  the  time  the  lien  statement  was  filed  and  at 
the  time  of  the  commencement  of  the  suit,  subject  to  various 
and  divers  incumbrances  which  had  been  placed  on  the 
property.  According  to  these  authorities  then  he  was  the 
owner  for  the  purpose  of  a  statement,  he  ought  to  have  been 
named  as  such,  and  not  having  been  named  as  the  owner,  the 
lien  statement  must  necessarily  be  defective  and  invalid  as 
against  these  subsequent  incumbrancers  and  grantees. 

We  are  not  unmindful  of  the  circumstance  that  it  ap- 
peared from  the  evidence,  introduced  at  the  subsequent  term, 
Freeman  did  have  an  equitable  interest  and  ownership  in  the 
property.  By  Osborn's  testimony,  which  may  be  enough  as 
against  him  and  might  possibly  be  enough  as  against  Free- 
man, but  whether  adequate  as  against  the  other  lien  claim- 
ants or  incumbrancers  we  do  not  determine,  it  appears  that 
Freeman  was  the  equitable  owner  of  the  houses  and  the  land 
not  embraced  in  the  comer  lot  and  assigned  to  the  house 
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thereon  in  the  deal  between  Osbom  and  Freeman.  The  title 
may  have  been  held  by  Osborn  simply  as  a  security  for  the 
release  of  an  incumbrance  of  some  $4,000  which  had  been 
put  on  the  corner  property  against  the  agreement  and  inten- 
tion of  the  parties.  Just  how  far  this  would  be  binding  on 
Freeman,  and  whether  this  evidence  of  itself  would  be 
enough  to  afford  a  remedy  as  between  them,  we  do  not  de- 
termine. It  is  wholly  unnecessary.  All  we  do  decide  is, 
that  as  against  these  subsequent  incumbrancers  and  lien- 
ors it  cannot  be  true  the  lien  can  be  good  which  names  Free- 
man as  the  owner,  when  in  truth  and  in  fact,  according  to 
the  record,  he  had  no  title  whatever.  We  have  not  forgotten 
nor  have  we  overlooked  the  decisions  in  this  court  respecting 
tliese  matters.  Bitter  v.  Mouat  Lumber  ^  Investment  Co.j 
10  Colo.  App.  307;  Maker  v.  Skull  et  al,  11  Colo.  App.  822. 
What  those  cases  hold  and  what  they  intend  to  decide  un- 
doubtedly is,  that  this  equitable  title  and  equitable  owner- 
ship is  enough  as  between  the  lien  claimant  and  the  holder 
of  the  equitable  title.  It  will  prevent  the  equitable  owner 
from  objecting  to  the  statement  on  the  ground  of  its  insuffi- 
ciency in  stating  the  title  or  the  name  of  the  person  who  owned 
the  property.  We  are  not  inclined  to  disagree  with  that  theoiy 
and  conclusion,  and  if  this  contest  was  solely  between  the 
Mouat  Lumber  Company,  Osbom  and  Freeman,  we  should 
hold  that  it  did  not  lie  with  Freeman  to  say  he  was  not  the 
owner  and  the  claim  was  insufficient  as  failing  to  designate 
the  ownership  correctly.  In  a  court  of  equity  Freeman 
would 'not  be  permitted  to  contend  the  lien  statement  was 
insufficient.  We  do  not  think  the  doctrine  which  controls 
in  courts  of  equity  and  which  would  bar  Freeman  from  set- 
ting up  this  matter,  is  at  all  applicable  as  against  subsequent 
grantees  or  subsequent  claimants.  In  the  protection  of  their 
rights  and  in  the  assertion  of  their  incumbrances  they  may 
insist  the  lien  claimant  must  observe  the  statute  if  he  would 
obtain  a  claim  which  he  can  enforce  against  them.  This 
must  be  true  notwithstanding  the  fact  the  original  con- 
tract was  made,  and  perhaps  some  of  the  lumber  delivered 
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prior  to  the  time  these  incumbrances  were  put  on  record.  It 
IB  quite  true,  under  the  mechanic's  lien  law,  the  doctrine  of 
relation  is  often  invoked  and  by  the  courts  it  is  always  con- 
ceded that  a  lien  when  filed  relates  to  the  time  the  work  was 
begun.  This  doctrine  may  not  be  used  to  disturb  vested 
rights  and  valid  incumbrances.  The  one  who  claims  the  lien 
must  exactly  observe  the  statute  in  initiating  and  perfecting 
his  right.  If  the  law  then  is  that  the  claimant  must  file  his 
claim  and  therein  state  the  name  of  the  owner  who  must  be 
the  owner  at  the  date  it  is  filed,  it  follows  that  he  cannot  in- 
voke the  equitable  doctrine  of  estoppel  against  incumbrancers 
though  it  might  be  available  against  the  owner.  They  are 
entitled  to  a  distinct  observance  of  the  statute  and  it  i3  their 
right  to  insist  the  claimant  must  in  all  respects  comply  Mrith 
the  act  which  grants  the  right  aud  gtves  the  remedy.  It  is 
no  hardship.  It  puts  no  burden  on  the  lien  claimant.  It  in 
no  wise  lessens  his  right  or  imperils  his  remedy.  The  rec- 
ords are  open  to  him.  If  he  follows  them  he  is  entirely  safe 
and  with  the  equitable  ownership  he  has  nothing  whatever  to 
do.  If  he  fails  to  observe  this  very  simple  requirement  and 
relies  on  an  equitable  ownership  in  order  to  enforce  his 
claim,  he  must  be  able  to  show  that  the  only  person  to  be  af- 
fected LB  the  one  who  holds  the  equitable  title.  The  other 
incumbrancers  may  not  be  hindered  or  harmed. 

We  have  now  considered  and  disposed  of  all  questions 
which  seem  necessary  to  our  conclusion.  What  we  shall  say 
i-especting  the  subsequent  hearing  at  the  ensuing  term  may 
be  wholly  unimportant,  unless  the  subsequent  proof  shall  in 
some  way  so  vary  the  record  as  to  prevent  the  application  of 
the  principles  which  we  have  announced.  It  is  undoubtedly 
now  true  in  all  equitable  proceedings  as  it  has  always  been, 
the  court  is  quite  at  liberty  after  final  submission  and  before 
the  entry  of  the  decree,  to  reopen  the  case  for  the  purpose  of 
hearing  testimony  on  any  proposition  essential  to  the  de- 
termination of  the  suit,  or  any  collateral  question  involved 
in  the  decree.  This  maybe  done  on  the  application  of  coun- 
sel or  done  on  the  court's  own  motion.     It  is  alwajns  done 
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wherever  counsel  question  the  terms  of  a  decree  and  further 
evidence  is  essential  to  ascertain  and  fix  the  rights  of  the 
parties.  When  this  is  done,  however,  it  must  always  be  done 
on  notice  to  those  whose  rights  are  to  be  affected.  So  &r  as 
we  can  determine  from  the  supplemental  record,  the  hearing 
was  not  had  on  notice  to  the  incumbrancers  or  to  their  trus- 
tee, and  since  the  testimony  had  grave  bearing  on  their 
rights,  and  those  of  the  holders  of  the  subsequent  title,  we 
very  gravely  question  whether  the  court  could  take  that 
testimony  under  the  situation  as  it  existed.  We  do  not  con- 
sider whether  the  rule  respecting  the  order  of  sale  was  or  was 
not  right.  We  have  not  investigated  it.  Though  property 
is  usually  to  be  sold  in  the  inverse  order  of  its  alienation,  it 
may  be  the  rule  has  no  application  to  alienations  by  trust 
deeds  or  mortgages  or  other  incumbrance,  and  is  only  appli- 
cable to  sales  and  conveyances  by  deeds  either  of  warranty 
or  quitclaim.  The  record  is  not  full  enough  to  raise  the 
question,  and  since  we  are  of  the  opinion  the  proceeding  was 
wholly  irregular,  and  the  court  proceeded  without  authority, 
we  simply  indicate  our  disapproval  of  the  practice.  It  is  not 
important.  The  case  must  go  back,  and  whatever  evidence 
the  parties  desire  to  offer  on  this  question  will  be  produced 
in  its  regular  order,  and  in  due  time  and  with  notice  to  all 
parties. 

It  may  be  that  since  we  adjudge  the  lien  insuflBcient  with 
reference  to  the  statement  of  ownership,  we  ought  to  direct 
the  lower  court  to  dismiss  the  proceedings.  We  do  not  be- 
lieve it  our  duty  to  enter  this  decree  because  there  may  be 
some  evidence  respecting  the  claim  that  this  matter  of  owner- 
ship has  been  so  brought  home  to  the  knowledge  of  all  these 
incumbrancers,  that  possibly  they  in  equity  would  occupy  the 
position  of  the  holder  of  the  equitable  title.  Freeman,  and  be 
disentitled  to  insist  on  the  insufficiency  of  the  statement. 
This  matter  we  leave  entirely  open,  though  we  are  not  at  all 
clear  that  any  circumstances  can  exist,  or  evidence  be  offered 
which  will  obviate  the  necessity  to  apply  this  well  established 
principle. 
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For  the  reasons  which  we  have  presented,  the  judgment 
which  does  not  accord  with  our  conclusions  must  of  neces- 
sity be  reversed. 

Beverud. 


[Ko.  16S5.] 
The  Grand  Valley  Irrigation  Co.  v.  Pitzeb. 

NsoueBircB— Damaox— AoT  of  God. 

The  owner  of  an  irrigating  ditch  is  not  liable  for  damage  caused  by  an 
overflow  of  the  ditch,  where  the  proximate  cause  of  the  overflow 
was  an  unprecedented  storm  such  as  had  never  been  known  in  the 
vicinity,  and  where  the  owner's  negligence  in  no  way  concurred  in 
or  contributed  to  the  cause  of  the  injury. 

Appeal  from  the  District  Court  of  Mesa  County. 

Mr.  Charles  F.  Caswell,  Mr.  B.  C.  Oyler  and  Mr. 
John  P.  Brockway,  for  appellant 

Mr.  Henry  W.  Ross  and  Mr.  Straud  M.  Logan,  for 
appellee. 

Mr.  B.  C.  HiLLiARD,  of  counsel. 

Wilson,  J. 

The  defendant  company  is  the  owner  of  an  irrigation  canal 
about  fifteen  miles  or  more  in  length,  in  Grand  valley.  Mesa 
county.  The  water  for  the  canal  is  taken  from  Grand  river, 
and  is  used  for  the  irrigation  of  farming  lands  in  its  vicinity 
belonging  to  its  stockholders.  The  plaintiff  Pitzer  is  the 
owner  of  a  small  tract  of  cultivated  land  on  the  line  of  and 
under  the  canal.  On  September  23,  1896,  it  is  alleged  the 
canal  overflowed  and  deposited  a  large  amount  of  debris  on 
the  land  of  plaintiff, 'destroying  fruit  trees  and  doing  other 
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damage.  He  claimed  that  the  damage  occurred  through  the 
i^egl^gei^ce  of  the  defendant  company,  and  brought  this  suit 
to  recover  therefor.  The  charges  of  negligence  set  fortli  in 
the  complaint  upon  which  reliance  was  had  in  the  trial  were 
substantially,  that  the  canal  was  negligently  constructed  in 
that  for  a  distance  of  more  than  four  and  one  half  miles  east 
of  the  plaintiffs  land,  no  wasteway  or  other  means  was  pro- 
vided for  carrying  off  the  surplus  waters  that  find  their  way 
through  the  canal  from  the  hills,  etc.  Also  that  the  com- 
pany had  permitted  the  erection  in  the  canal  of  a  water  wheel 
at  a  point  near  his  land,  thereby  obstructing  the  cun-ent  in 
the  canal  and  contributing  to  the  damage ;  and,  thirdly,  at 
the  time  of  the  storm  which  occasioned  the  accident,  no  ditch 
rider  or  other  employee  of  defendant  company  was  on  or 
about  the  banks  of  the  canal  in  the  vicinity  of  plaintiff's  land 
until  after  the  damage  had  occurred.  Plaintiff  recovered, 
and  defendant  appeals. 

There  are  numerous  assignments  of  error,  and  consider- 
able stress  is  laid  by  the  defendant  on  its  contention  that 
the  complaint  is  defective  in  that  the  charges  of  negligence 
are  not  properly  stated,  and  that  the  plaintiff  in  the  intro- 
duction of  his  testimony  was  not  restricted  to  that  which 
would  support  only  the  specific  acts  of  negligence  attempted 
to  be  alleged.  In  the  view  whicli  we  take  of  the  case,  how- 
ever, it  will  not  be  necessaiy  to  discuss  this. 

It  appears  that  the  break  or  overflow  which  occasioned 
the  damage  occurred  during  a  rain  storm  which  prevailed 
continuously  for  a  period  of  about  eighteen  hours.  A  large 
number  of  witnesses  testified,  and  the  overwhelming  weight 
of  the  evidence, — in  fact  it  is  practically  undisputed, — was 
that  the  storm  was  of  the  most  unprecedented  severity  ex- 
perienced since  the  settlement  of  the  valley.  According  to 
the  uniform  testimony  of  numerous  witnesses,  the  whole 
country  was  flooded  for  many  miles,  bridges  on  the  county 
roads,  railroad  tracks  and  bridges,  fences,  ditches  and  other 
improvements  were  washed  away.  Mr.  Allen,  who  had  re- 
sided in  the  valley  for  more  than  ten  years,  said  that  the 
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storm  was  incomparably  greater  than  anything  he  had  ever 
seen  before  ;  that  he  rode  over  the  countiy  east  of  the  town 
considerably,  and  during  the  morning  of  the  storm,  as  he  says, 
^^  I  rode  my  horse  in  a  sheet  of  water  for  eighty  rods  a  foot 
to  two  feet  deep.  A  half  mile  further  on,  I  found  the  entire 
country  overflown  with  a  river  of  water."  Mr.  Bevier,  who 
had  resided  in  the  valley  for  more  than  fifteen  years,  testified 
to  the  same  effect.  He  said :  ^^  The  storm  resulted  in  wash- 
outs all  along  the  ditches  and  railroads.  1  was  through  it 
all  the  morning  of  the  23d.  I  waded  in  water  all  the  way 
from  two  inches  to  two  feet  deep  on  my  place."  Mr.  Orr, 
also  an  old  resident,  testified  that  one  of  the  most  noticeable 
things  to  be  seen  from  the  elevation  of  his  place  was  three 
passenger  trains  that  couldn't  get  through  the  water.  He 
also  stated  tliat  a  great  many  bridges  were  washed  out  on 
the  county  roads,  laterals  were  filled  up  and  fences  were 
washed  away.  Mr.  C.  W.  Steele,  a  resident  for  more  than 
fifteen  years  previous,  testified  that  the  storm  "  was  unprece- 
dented for  severity,  for  the  amount  of  rainfall  and  for  the  wide- 
spread destruction  caused  by  the  overflow  of  the  water. 
There  has  been  no  other  storm  since  I  have  been  in  the  val- 
ley that  was  equal  to  it  in  amount  of  rainfall,  or  severity,  or 
amount  of  damage  it  caused  to  ranches,  ditches,  culverts, 
railroad  tracks  and  everything  of  the  kind."  This  witness 
also  stated,  that  in  places  there  were  indications  of  water 
spouts.  Dr.  S.  M.  Bradbury,  a  resident  of  Grand  Junction 
in  the  vicinity  of  this  cansJ,  who  had  for  more  than  four 
years  previous  kept  for  the  government  a  record  of  the  water 
precipitation,  testified  that  his  record  showed  a  precipitation 
nearly  four  times  as  great  as  that  of  any  previous  rainfall 
during  the  time. 

From  this  great  mass  of  practically  undisputed  testimony, 
we  cannot  conclude  otherwise  than  that  the  overflow  and 
breakage  of  the  canal,  and  the  damage  to  plaintiffs  were  the 
proximate  result  of  an  inevitable  accident  or  an  act  of  God, 
for  damages  arising  from  which  the  defendant  was  not 
responsible. 
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We  are  aware  of  the  rule  that,  if  damages  were  caused  by 
the  coucurring  force  of  a  defendant's  negligence  and  some 
other  cause  for  which  he  is  not  responsible,  including  the 
act  of  God,  the  defendant  is  nevertheless  responsible  if  his 
negligence  is  one  of  the  proximate  causes  of  the  damage 
within  the  proper  definition  of  proximate  cause.  Sherman 
&  Redfield  on  Negligence,  §  39 ;  Chidester  v.  jyUch  Co.^  59 
Cal.  197. 

A  close  examination  of  the  evidence  preserved  in  the  ab- 
stract discloses  to  us  nothing,  however,  which  brings  this 
case  within  that  rule.  The  burden  was  upon  the  plaintiff 
to  show  this,  and  he  failed  to  do  it.  On  the  contrary,  it  was 
shown  that  there  was  a  wasteway  within  this  section  of  four 
and  one  half  miles,  besides  a  number  of  culverts  under  the 
canal  to  carry  off  the  water  upon  the  Mesa  above  it,  and 
that,  during  the  whole  existence  of  the  canal,  this  wasteway 
and  these  culverts  had,  previous  to  this  time,  been  amply 
suflBcient  to  carry  off  the  waste  and  storm  water,  and  to  pre- 
vent damage  to  adjacent  lands. 

Further,  it  does  not  appear  but  that  if  there  had  been 
numerous  other  wasteways  and  culverts  within  this  section, 
there  is  any  reasonable  expectation  that  the  damage  in  this 
case  could  have  been  prevented.  The  whole  canal  itself  was 
torn  away  in  many  places  for  long  distances,  and  had  to  be 
practically  rebuilt  in  such  places.  It  further  appeared  that 
the  ditch  rider  employed  by  the  company  was  at  the  place 
where  his  duty  required  him  to  be,  namely,  at  the  headgate, 
for  the  purpose  of  shutting  off  the  flow  of  water  from  the 
river  into  the  canal,  so  that  during  the  storm  the  latter  might 
be  wholly  utilized  for  the  purpose  of  carrying  off  the  storm 
water ;  and  it  does  not  appear  from  the  evidence  that,  if  he 
or  any  number  of  others  had  been  present  along  the  line  of 
the  canal  near  the  plaintiff's  land,  they  could  have  prevented 
the  damage. 

So  far  as  disclosed  by  the  evidence,  the  damage  proxi- 
mately resulted,  not  from  human  agency,  but  from  one  of 
those  unexpected,  unanticipated,  superior  causes  over  which 
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the  canal  company  had  no  control,  and  which  no  reasonable 
precautions  could  have  prevented.  We  think  it  clear,  there- 
fore, that  under  the  case  as  presented  here,  the  defendant 
cannot  be  held  liable.  Blythe  v.  D.  ^  R.  Q.  R.  R.  Co.^  15 
Colo.  333 ;  D.  ^  B.  G.  R.  Co.  v.  Andrews,  11  Colo.  App.  204. 

In  a  subsequent  trial,  if  one  is  had,  the  evidence  may  show- 
some  negligence  on  the  part  of  defendant  sufficient  to  impose 
upon  it  a  legal  liability  for  the  damages  claimed,  but  on  the 
trial  which  we  are  now  considering  this  was  not  the  case. 
It  follows  that  the  judgment  must  be  reversed,  and  it  will 
be  80  ordered. 

Reversed. 

Thomson,  J.,  not  sitting. 


[No.  1688.] 
ElCKHOFF  V.  ElCKHOFF. 

1.  Appellatb  Pbactice— Jurisdiction. 

An  appeUate  court  may  of  its  own  motion  raise  the  question  of  jurisdio- 
tion,  and,  if  there  is  any  doubt  ahout  it,  it  is  its  duty  to  do  so,  and 
if  ooDvinced  that  it  has  no  jurisdiction,  to  dismiss  the  case. 

2.  Divorce  and  Aximony— Appeals — Jurisdiction. 

The  court  of  appeals  has  no  jurisdictiou  to  review  on  appeal  or  writ  of 
error  a  judgment  of  divorce. 

8.  Same. 

A  judgment  for  alimony  pendente  lite  in  a  divorce  suit  is  an  incident  to 
the  main  suit  for  divorce,  and  although  an  appeal  may  be  taken 
from  such  judgment  or  order  without  waiting  the  final  determina- 
tion of  the  suit  for  divorce,  the  court  of  appeals  has  no  appellate 
jnrifldiction  over  snch  judgment  or  order. 

Appeal  from  the  District  Court  of  Arapahoe  County 

Mr.  E.  A.  Ballard,  Mr.  Ralph  W.  Smith  and  Mr.  H. 
Johnson,  for  appellant. 

Mr.  Thomas  W.  Lipscomb,  for  appellee. 
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Wilson,  J. 

Elizabeth  B.  Eiokhoff,  appellee,  claiming  to  be  the  lawfully 
wedded  wife  of  Charles  A.  Eickhoff,  appellant,  commenced 
suit  against  him  for  divorce.  Summons  was  served,  and 
within  a  few  days  thereafter  she  presented  a  petition,  sup- 
ported by  affidavits,  praying  alimony  pendente  lite^  suit  money 
and  an  allowance  of  attorney's  fees.  The  defendant  made  no 
answer  to  the  petition,  and  filed  no  opposing  affidavits.  The 
matter  coming  on  for  hearing  upon  this  petition,  both  parties 
appeared  and  after  the  presentation  of  plaintiff's  case,  defend- 
ant offered  in  evidence  what  puiported  to  be  a  verified  answer 
to  the  complaint  in  the  divorce  suit,  which  had  not  yet  been 
filed,  however.  The  court  over  the  objection  of  plaintiff  ad- 
mitted it  as  an  affidavit,  but  not  as  an  answer  to  the  petition 
for  alimony.  In  this  answer,  after  denial  of  the  matters 
alleged  in  the  complaint,  the  defendant  set  up  by  way  of 
cross-complaint  that  the  pretended  marriage  between  him  and 
plaintiff  was  illegal  and  void,  because  within  one  year  pre- 
vious thereto  the  plaintiff  had  been  divorced  in  the  courts  of 
Colorado  from  another  husband,  and  that  the  prohibition  of 
marriage  within  one  year  from  such  date,  imposed  upon  her 
by  the  decree  in  tliat  case,  by  virtue  of  the  statute,  had  not 
expired.  The  pretended  marriage  in  this  case  was  alleged  to 
have  taken  place  in  Cheyenne,  in  the  state  of  Wyoming, 
where  defendant  claims  plaintiff  had  induced  him  to  go  for 
the  purpose  of  evading  the  laws  of  Colorado.  The  defendant 
then  offered  in  evidence  the  complaint,  summons,  decree,  etc., 
in  the  suit  referred  to,  wherein  the  plaintiff  had  been  pre- 
viously divorced,  and  wherein  the  disability  of  marriage  within 
one  year  had  been  imposed  upon  her.  To  this,  objection  was 
made,  and  the  objection  was  sustained  by  the  court.  Judg- 
ment was  then  rendered  by  the  court  in  favor  of  the  plaintiff 
for  a  certain  amount  of  alimony  to  be  paid  monthly,  a  certain 
amount  of  suit  money,  and  also  a  certain  sum  for  attorney's 
fees.  From  this,  defendant  appeals  to  this  court.  Several 
errors  are  assigned,  but  the  one  chiefly  relied  upon  and  argued 
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by  the  defendant  was  that  the  court  erred  in  making  any  al- 
lowance, because  it  appeared  the  marriage  was  null  and  void 
for  the  reasons  above  stated. 

There  is  one  question  more  important  and  far-reaching 
than  all  of  the  errors  assigned,  which  must  first  be  deter- 
mined. That  is,  Has  this  court  jurisdiction  to  review  the 
judgment?  The  question  was  not  raised  by  either  party, 
and  therefore  it  may  be  assumed  that  both  consent  to  the 
jurisdiction.  It  is  a  familiar  principle,  however,  that  when 
a  court  has  not  by  law  jurisdiction  over  the  subject-matter  of 
a  suit,  consent  does  not,  and  cannot,  confer  it.  This  doctrine 
is  so  elementary,  and  has  been  so  repeatedly  announced  by 
the  appellate  courts  in  this  state,  that  we  need  cite  no  au- 
thorities in  support  of  it.  It  is  also  an  equally  well-recog- 
nized doctrine  that  an  appellate  court  may  of  its  own  motion 
raise  the  question  of  jurisdiction,  and  it  is  its  duty  to  do  so 
if  there  be  any  doubt  about  it.  It  is  also  in  such  case  the 
duty  of  the  court,  if  it  becomes  convinced  that  it  has  no 
jurisdiction,  to  dismiss  the  cause. 

Very  recently  this  court  had  occasion  to  consider  the  ques- 
tion as  to  whether  it  had  jurisdiction  to  review  a  final  decree 
in  a  suit  for  divorce.     Mercer  v.  Mercer^  13  Colo.  App.  237. 

It  was  there  held,  in  an  able  opinion  by  Bissell,  P.  J.,  that 
this  court  had  no  such  jurisdiction,  it  being  deprived  of  it  by 
the  law  of  1893  in  reference  to  divorce  and  alimony,  pro- 
viding a  system  of  practice  and  procedure  in  relation  thereto, 
and  repealing  all  acts  in  conflict  therewith.  Laws  of  1893, 
sec.  11,  p.  241. 

It  is  needless  here  to  repeat  the  arguments  which  were 
there  advanced  in  support  of  the  position  which  the  court 
took.  It  is  sufficient  to  say  that  we  are  convinced  of  their 
soundness,  and  still  adhere  to  them.  In  that  case  there  was 
a  decree  also  for  alimony,  but  it  was  a  part  of,  and  included 
in,  the  final  decree  for  divorce.  In  the  opinion  in  that  case, 
it  was  said  : 

**  Whether  in  a  suit  for  divorce  there  could  be  an  inde- 
pendent judgment  for  alimony  which  might  be  reviewed  by 
Vol.  xrv — 9 
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appeal  or  ^t  of  error  prior  to  the  final  determination  of  the 
suit,  if  therein  a  severance  of  the  bonds  of  matrimony  be 
sought  and  the  alimony  is  but  an  incident  to  the  ultimate  re- 
lief, we  do  not  determine." 

It  was  not  determined  because  the  question  did  not  arise 
in  the  case.  In  the  case  at  bar,  however,  it  is  squarely  pre- 
sented. The  doctrine  is  well  settied,  that  in  taking  a  case  to 
an  appellate  court  for  review,  either  on  appeal  or  writ  of 
error,  it  should  go  in  its  entirety  to  that  tribunal  which  has 
jurisdiction  of  the  main  subject-matter  of  the  controversy, 
that  is  to  say,  the  incidents  go  where  the  principal  goes; 
that  public  policy  and  a  proper  regard  for  the  due  and 
prompt  administration  of  justice  require  that  a  case  should 
not  be  dissected  into  parts,  one  part  going  to  one  appellate 
court  and  another  to  anotlier.  All  the  incidents  should  go 
where  the  issue  which  gives  character  to  the  case  indicates 
that  the  case  belongs.  This  doctrine  is  not  only  supported 
by  the  entire  current  of  authority  so  far  as  our  observation 
has  gone,  but  is  founded  on  reason  and  common  sense.  If  a 
contrary  principle  were  once  admitted,  it  would,  as  can  be 
readily  seen,  tend  to  bring  about  unseemly  conflicts  between 
appellate  courts.  An  incident  to  the  main  suit  might  be 
taken  to  one  court,  and  its  decision  thereon  might  be  entirely 
contrary  to  the  views  of  the  court  which  would  have  the 
ultimate  determination  of  the  primary  and  principal  issues  in 
the  suit.  This  doctrine  is  so  firmly  fixed  in  the  law,  and  its 
reason  so  apparent,  that  we  fefel'no  elaborate  discussion  of  it 
is  necessary,  and  no  extensive  citation  of  authorities.  The 
question  is  ably  considered  by  Mr.  Elliott  in  his  standard  work 
on  appellate  procedure,  and  numerous  authorities  in  support 
of  it  cited.     Elliott,  App.  Procedure,  §  36,  et  seq. 

This  being  conceded,  as  it.  must  be,  the  question  arises. 
Is  a  decree  for  alimony  pendeilte  lite  in  a  divorce  suit  an  in- 
cident to  the  main  suit,  or  is  it  an  independent  suit?  All 
authorities  agree  that  it  is  an  incident.  2  Bishop,  Marriage 
and  Divorce,  §  852 ;  Stewart,  Marriage  and  Divorce,  §  366 ; 
State  ex  reU  Suberville  v*  Judges^  46  La.  Ann.  1321 ;  Bowman 
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V.  Worthingtonj  24  Ark.  522 ;  Moon  v.  Baum  et  oZ.,  58  Ind. 
194 ;  Lawson  v.  Shotwell,  27  Miss.  631. 

The  soundness  of  this  doctrine  would  appear  to  be  espe- 
cially manifest  in  Colorado  by  an  inspection  of  our  statute. 
The  only  right  to  petition  for  temporary  alimony  in  a  suit 
for  divorce  is  that  given  by  tfce  statute  in  reference  to  divorce 
to  which  we  have  referred.     Laws^  1893,  sec.  9,  p.  240. 

It  appears  from  this  section  that  in  a  divorce  proceeding, 
the  right  to  apply  for  Zk^xaony  pendente  lite  is  dependent  upon 
the  previous  filing  of  a  complaint  for  a  divorce,  and  then  the 
application  may  be  made  to,  and  acted  upon,  by  the  court  in 
term  time,  or  by  the  judge  in  vacation. 

Surely,  if  it  were  an  independent  suit  or  anything  but  an 
incident  to  the  main  suit  and  one  most  closely  allied  to  it, 
the  power  would  not  be  given  to  the  judge  to  act  thereon  in 
vacation  and  render  a  final  money  judgment  It  is  true  that 
there  may  be  an  appeal  taken  from  such  an  order  or  judg- 
ment before  awaiting  the  final  determination  of  the  suit,  and 
that  was  the  case  in  this  instance,  but  such  right  of  appeal  is 
by  no  means  based  upon  the  pretension  that  such  a  judgment 
is  a  judgment  in  an  independent  suit  Daniels  v.  Daniels^  9 
Colo.  140 ;  People  ex  rel.  v.  District  Court,  21  Colo.  251 ; 
Blake  v.  Blake,  80  111.  523 ;  ffecht  v.  Heehf,  28  Ark.  92. 

The  reasons  are  that  such  a  judgment  possesses  every  ele- 
ment of  a  final  judgment  because  the  court  has  the  power  to 
enforce  it,  by  execution  or  by  commitment  of  the  person  for 
contempt  on  failui'e  to  pay. 

A  long  time  thereafter  might  elapse  before  final  judgment 
in  the  divorce  proceedings,  and,  if  a  defendant  had  no  right 
of  appeal,  he  would  be  utterly  remediless.  There  is  no  in- 
timation in  any  of  the  cases  of  this  character  which  have 
arisen  either  in  the  supreme  court  or  in  this  court,  that  pro- 
ceedings for  alimony  pendente  lite  are  other  than  an  incident 
of  the  main  suit 

We,  of  course,  do  not  intend  that  any  of  the  remarks  which 
we  have  made  shall  be  taken  as  applicable  to  judgments  or 
decrees  for  alimony  pendente  lite  in  suits  for  separate  main- 
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tenance.    This  is  not  a  suit  of  that  character,  and  we  are 
addressing  ourselves  exclusively  to  the  case  presented. 

If,  therefore,  our  conclusions  in  Mercer  v.  Mercer^  supra^ 
are  correct,  and  we  believe  them  to  be  so,  it  follows  as  a  natural 
and  logical  sequence  that  this  court  has  no  jurisdiction  to  re- 
view the  judgment  in  this  proceeding.  The  only  alternative 
remaining  is  to  dismiss  the  appeal,  and  it  will  be  so  ordered. 

Appeal  dismissed. 


'  14    132* 
33s  288  [No.  1594.] 

h  B.         The  Denver  Consolidated  Tramway  Co.  v.  Riley. 


1.  Practick — Plbadinq — Amendment— Habmlbss  Error. 

The  denial  of  a  motion  for  leave  to  amend  an  answer  is  not  reversible 
error  where  no  proof  offered  was  rejected  on  account  of  the  absence 
from  the  answer  of  the  allegation  proposed  by  the  amendment  and 
where  defendant  suffered  no  injury  by  reason  of  the  denial  of  the 
motion  even  though  it  was  erroneous. 

2.  Damage— Personal  Injury— Res  Judicata — ^Wipe's  Recovery 

NO  Bar  to  Action  by  Husband. 
Where  a  wife  sued  and  i*ecovered  damages  for  injuries  caused  by  the 
negligence  of  a  street  railway  company  wherein  her  complaint  al- 
leged a  permanent  disability,  and  that  since  the  injury  she  had 
been  unable  to  perform  any  labor,  and  that  she  had  expended  large 
sums  of  money  for  medicine  in  attempting  a  cure  of  her  injuries, 
but  no  special  damage  was  alleged  on  account  of  loss  of  labor,  and 
no  specific  amount  of  money  was  alleged  as  having  been  expended, 
held  that  the  allegations  of  inability  to  perform  labor  and  of  the  ex- 
penditure of  money  were  allegations  of  matters  of  aggravation  that 
went  to  show  the  severity  of  the  injury  and  were  not  of  themselves 
allegations  of  causes  of  action,  such  as  would  make  the  action  by 
the  wife  res  Judicata  of  any  part  of  an  action  subsequently  brought 
by  the  husband  for  loss  of  servvces,  companionship  and  society  of 
his  wife  and  for  money  expended  on  account  of  the  same  injury. 

3.  Appellate  Practice- Abstract  of  the  Record. 

The  appellate  court  will  cod  fine  its  investigation  on  behalf  of  the  ap- 
pellant or  plaintiff  in  error  to  what  he  has  seen  fit  to  bring  to  the 
attention  of  the  court  in  his  printed  abstract  of  the  record. 

4.  Damage— Suit  by  Husband  for  Injuries  to  Wife— Evidence. 
In  an  action  by  a  husband  for  damages,  in  the  loss  of  services,  com- 
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panioDship  and  society  of  his  wife  and  for  money  expended  in  her 
care  caused  by  injury  to  the  wife  by  the  negligence  of  a  street  rail- 
way company  it  was  proper  to  refuse  to  admit  in  eyidenoe  the  rec- 
ord of  an  action  by  the  wife  for  the  same  injuries  where  the  action 
by  the  wife  involyed  none  of  the  elements  of  damage  sued  for  by 
the  husband. 

.5.  Samb. 

Evidence  that  a  husband  assisted  his  wife  in  conducting  a  suit  against 
a  street  railway  for  injuries  caused  by  the  negligence  of  the  com- 
pany and  that  the  wife  turned  over  the  money  recovei'ed  to  her  hus- 
band, was  not  competent  on  behalf  of  the  defendant  in  a  subsequent 
action  by  the  husband  for  damages  for  loss  of  services,  companion- 
ship and  society  of  his  wife  and  for  money  expended  in  her  care  on 
account  of  the  same  injury.  Where  there  was  no  other  proof  that 
the  two  actions  were  for  the  same  damages  such  evidence  was  to- 
tally irrelevant  to  the  issues. 

6.  DAMAes— Loss  OF  Companionship,  Sooiett  and  Sbbyicbs  of 

WiFB — EVIDBNGE. 

In  an  action  by  a  husband  for  damages  for  the  loss  of  companionship, 
society  and  services  of  his  wife  on  account  of  injuries  caused  by 
the  negligence  of  a  sti*eet  railway  company,  the  damages  are  not 
susceptible  of  proof  by  witnesses,  and  the  amount  of  the  compen- 
sation which  the  husband  is  entitled  to  recover  is  to  be  deter- 
mined by  the  jury  from  their  own  observation,  experience  and 
knowledge,  conscientiously  applied  to  the  facts  and  circumstances 
of  the  case. 

7.  Damage — Action  by  Husband  fob  Injubies  to  Wife— Instbuo- 

TIONS. 

In  an  action  by  a  husband  for  damages  on  account  of  injuries  to  his 
wife,  an  instruction  to  the  effect  that  if  the  evidence  authorized  a 
recovery,  the  plaintiff  was  entitled  to  compensation  for  expenses  al- 
ready incurred  in  endeavoring  to  effect  a  cure,  as  well  as  future 
expense  to  the  same  end  as  the  jury  might  estimate  it,  and  also  for 
the  loss  past,  present  and  prospective,  of  the  society  of  his  wife 
caused  by  her  injuries,  defining  the  relation  which  she  sustained 
to  him  and  the  manner  in  which  the  damages  should  be  found  or 
estimated,  was  a  proper  instruction. 

Appeal  from  the  Di%trict  Court  of  Arapahoe  County. 

Mr.  A.  M.  Stevenson  and  Mr.  Daniel  Prescott,  for 
appellant. 

Mr.  A.  J.  Rising  and  Mr.  B.  M.  Malone,  for  appellee.    ' 
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Thomson,  J. 

The  appellee  sued  the  appellant  for  damages  alleged  to 
have  been  sustained  by  him  in  consequence  of  injuries  re- 
ceived by  his  wife,  Ada  S.  Riley,  through  the  negligence  of 
the  appellant.  The  damages  consisted,  as  stated,  in  the  loss 
by  the  plaintiff  of  the  services,  companionship  and  society 
of  his  wife,  the  expenditure  by  him  of  a  sum  of  money, 
amounting  to  $6,500,  in  taking  care  of  her,  and  the  forced 
abandonment  by  him  of  his  business.  The  principal  aver- 
ments of  the  complaint  were  denied  by  the  answer.  The 
defendant  also  set  forth  the  pleadings  in  an  action  thereto- 
fore brought  by  Ada  S.  Riley  to  recover  damages  for  the 
same  injuries  mentioned  in  this  complaint,  averring  that  in 
her  suit  she  recovered  judgment  for  $3,250,  and  that  while 
an  appeal  from  that  judgment  was  pending,  the  controversy 
was  settled  by  the  defendant  paying  to  this  plaintiff,  and  the 
plaintiff  in  thtit  suit,  $2,700,  in  full  satisfaction  of  all  demands 
of  either  or  both  of  them  against  the  defendant.  The  repli- 
cation admitted  the  rendition  of  the  judgment  in  that  action, 
the  appeal  and  the  settlement,  but  denied  that  the  money 
was  paid  in  satisfaction  of  any  demand  of  this  plaintiff  against 
the  defendant. 

After  the  replication  was  filed,  the  defendant  moved  the 
court  for  leave  to  amend  its  answer,  so  as  to  make  it  allege 
that  the  suit  of  Ada  S.  Riley  was  brought  for  and  on  behalf 
of  herself  and  the  plaintiff  herein,  and  with  his  knowledge, 
consent,  approval  and  assistance.  The  motion  was  denied, 
on  the  ground,  among  others,  that  the  answer  so  amended 
would  tender  no  issue  which  that  pleading,  as  it  was  con- 
structed, did  not  already  tender.  It  is  contended  that  this 
ruling  was  erroneous.  We  do  not  find  it  necessary  to  decide 
whether  the  amendment  ought  to  have  been  allowed  or  not, 
because  no  proof  offered  by  the  defendant  was  rejected  on 
account  of  the  absence  from  the  answer  of  the  proposed  al- 
legation. For  the  reason  that  the  decision  resulted  in  no 
injury  to  the  defendant,  it  would  not,  even  if  it  might  other- 
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wise  be  adjudged  erroneous,  constitute  a  valid  ground  for  a 
teversal  of  the  judgment. 

It  is  contended  for  the  defense  that  a  portion  of  the  plain- 
tiffs cause  of  action  was  litigated  in  the  suit  brought  by  his 
wife,  and  was  passed  upon  in  that  suit ;  that  her  action  was 
brought  by  the  authority  of  the  plaintiff ;  that  with  full  knowl- 
edge that  a  recovery  was  sought  upon  claims  which  belonged 
to  him,  he  assisted  her  in  its  prosecution ;  that  he  is  there- 
fore concluded  by  her  judgment,  and,  because  a  cause  of 
action  cannot  be  divided,  and  the  different  parts  made  the 
subject  of  separate  actions,  as  her  recovery  embraced  at  least 
a  portion  of  his  demand,  that  judgment  is  an  effectual  bar  to 
this  suit  What  the  issues  were  in  that  case,  and  what  they 
are  in  this,  must  be  determined  from  the  pleadings.  An  ex- 
amination of  the  plaintiff's  complaint  shows  that  he  seeks 
a  recovery  for  the  loss  of  the  services,  companionship  and 
society  of  his  wife,  and  for  moneys  which  he  was  compelled 
to  expend  in  taking  care  of  her.  The  complaint  of  Ada  S. 
Riley,  after  stating  the  circumstances  of  the  accident,  pro- 
ceeded as  follows : 

"  That  in  consequence  and  by  reason  of  her  being  so  as 
aforesaid  thrown  upon  the  ground,  plaintiff  suffered  severe 
and  permanent  injury  and  g^reat  pain  and  anguish,  and  became 
sick,  sore,  lame  and  permanently  disabled. 

*^  That  she  has  been  sick  and  disabled  ever  since  said  injury 
and  unable  to  perform  any  labor  since  said  injury. 

**  That  she  has  expended  large  sums  of  money  for  medicine 
in  attempting  a  cure  for  said  injuries. 

**  That  by  reason  of  said  careless  and  negligent  conduct  upon 
the  part  of  said  defendant,  she  has  been  injured  in  the  sum 
of  ♦20,000." 

Now  it  is  said  that  one  of  the  elements  of  the  damage  for 
which  she  sued  was  her  inability  to  perform  labor ;  that  one 
of  the  elements  of  the  damage  alleged  by  him  was  the  loss  of 
her  services,  as  a  consequence  of  her  inability  to  perform 
labor,  and  that  the  two  complaints  therefore  embraced  the 
same  claim.     It  is  also  said  that  her  statement  of  the  ex- 
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penditure  of  money  necessitated  by  the  injury,  and  his  state- 
ment of  the  expenditure  of  money  necessitated  by  the  injury, 
covered,  to  some  extent  at  least,  the  same  ground ;  and  that, 
to  such  extent,  the  two  complaints  set  forth  the  same  cause 
of  action.  We  must  disagree  with  the  learned  counsel  in 
their  construction  of  the  pleadings.  We  do  not  think  the 
disability  of  Mrs.  Riley  was  alleged  in  her  complaint  as  a 
distinct  ground  of  damage,  or  that  she  ought  to  recover  for 
any  loss  sustained  by  reason  of  her  disability.  In  connection 
with  the  fact  and  nature  of  the  injury,  it  was  entirely  proper 
to  show  its  severity,  and  we  know  of  no  better  method  of 
doing  that  than  by  a  statement  of  its  after  effects.  Cer- 
tainly an  injury  by  which  one  is  disabled  is  more  serious  than 
one  by  which  he  is  not  disabled,  and  the  disability  which 
results  is  an  element  of  the  damage  sustained,  without  any 
reference  at  all  to  the  pecuniary  loss  it  may  entail.  The 
statement  of  Mrs.  Riley  of  her  disability,  and  her  inability  to 
perform  labor,  considered  in  connection  with  what  precedes 
and  what  follows  it,  is  a  statement  merely  of  matter  of  ag- 
gravation, and  wajs  not  inserted  as  being  in  itself  a  cause  of 
action.  The  same  observations  are,  we  think,  applicable  to 
her  allegation  that  she  expended  large  sums  of  money  in 
attempting  a  cure  of  her  injury.  If  the  purpose  of  the  suit 
was  to  recover  back  money  which  she  had  paid  out,  this  allege 
tion  should  have  been  differently  framed.  A  complaint  ask- 
ing judgment  for  money  expended,  but  not  showing  the 
amount  which  had  been  paid,  would  not  be  good.  In  the 
averment  of  the  expenditure  of  money  for  the  purpose  of  a 
cure,  without  more,  the  pleader  must  have  had  some  other 
object  in  view  than  a  recovery  of  the  money  expended.  The 
statement  is  preceded  by  an  allegation  of  the  disability  which 
followed  the  injury,  and  was,  as  we  think,  inserted  for  the 
same  purpose,  namely,  to  show  the  extent  of  the  injury.  The 
two  averments  amount  only  to  a  statement  that  the  injury 
was  so  severe  that  it  rendered  the  plaintiff  unable  to  perform 
labor,  and  necessitated  the  expenditui'e  of  large  sums  for 
medicine.     See  Fuller  v.  Railroad  Co.^  21  Conn.  666.     Basing 
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our  judgment  on  the  pleadings  alone,  we  do  not  think  that 
tills  plaintiffs  cause  of  action  embraced  any  matter  which  was 
involved  in  the  suit  instituted  by  his  wife. 

The  defendant,  over  the  plaintiffs  objection,  introduced  the 
record  in  Ada  S.  Riley's  suit.  Afterwards  the  plaintiff  moved 
to  strike  it  out  for  the  same  reasons  on  which  his  objection 
to  its  introduction  was  based,  namely,  that  it  contained  noth- 
ing which  tended  in  any  degree  to  establish  any  of  the  alle- 
gations of  the  answer,  or  to  rebut  any  of  the  evidence  intro- 
duced by  tiie  plaintiff,  or  to  show  that  the  plaintiffs  cause 
of  action  comprehended  any  matter  which  was  embraced  or 
litigated  in  the  suit  of  Mrs.  Riley.  The  motion  was  sus- 
tained, and  error  is  alleged  to  the  ruling.  The  printed  ab- 
stract which  the  appellant  has  furnished  does  not  set  forth 
this  record,  or  any  summary  of  it,  and  does  not  even  give 
us  a  hint  of  what  it  contains.  Nor  does  the  defendant's 
brief  offer  us  any  assistance  in  ferreting  out  the  alleged  error. 
In  relation  to  this  the  following  is  all  that  we  find  in  the 
brief: 

^*  The  tenth  assignment  of  error  is  based  upon  the  action 
of  the  court  in  sustaining  the  motion  of  the  plaintiff  to 
strike  out  all  evidence  whatsoever  concerning  the  litigation 
of  Ada  S.  Riley  against  the  tramway  company.  As  will  be 
seen  from  examination  of  the  record,  the  court  finally  did  do 
this,  and  held  that  all  evidence  of  that  litigation  must  be  ex- 
cluded for  all  purposes  whatsoever.  Upon  any  line  of  rea- 
soning this  was  erroneous." 

"  By  a  perusal  of  what  happened  upon  the  trial  of  the  case 
of  Ada  S.  Riley,  it  appears  that  the  jury  were  asked,  in  the 
presence  of  Sylvanus  A.  Riley,  and  with  his  knowledge  and 
consent,  to  give  a  recovery  for  certain  things  which  he  would 
have  otherwise  been  entitied  to  recover  himself,  alone ;  and 
that  he  made  no  objection  to  it." 

"  In  the  complaint  of  Ada  S.  Riley,  the  expenses  which  she 
sued  for  were  not  stated  to  have  been  expenses  of  her  own. 
On  the  contrary,  neitiier  in  her  pleadings  nor  in  her  proofs  does 
it  appear  that  such  expenses  were  her  own,  but  it  does  appear 
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that  both  Mr.  Riley  and  Mrs.  Riley,  during  the  pragress  of 
her  suit,  were  made  aware,  by  the  remarks  of  counsel  and 
otherwise,  tliat  under  the  charge  of  the  court  she  was  asking 
for  a  recovery  of  what  belonged  to  him." 

The  defendant  thus  seeks  to  place  upon  us  the  burden  of 
an  examination  of  the  transcript  to  find  something  which  it 
was  the  duty  of  counsel  to  lay  before  us  themselves.  If  that 
record  was  relied  upon  to  show  error  in  the  ruling,  compli- 
ance with  our  rules  required  that  it  should  be  contained  in 
the  abstract.  In  behalf  of  an  appellant,  or  plaintiff  in  error, 
our  investigation  of  a  case  is  confined  to  what  he  has  seen  fit 
to  biing  to  our  attention  in  his  printed  abstract  Otto  v. 
HilU  11  Colo.  App.  481;  Kelly  v.  Doyle,  12  Colo.  App.  38; 
Johnson  v.  Spohr,  12  Colo.  App.  317.  However,  the  plain- 
tififs  counsel,  in  their  brief,  quote  from  the  bill  of  exceptions 
and  instructions  embraced  in  that  record,  what  they  say  is  all 
that  has  any  bearing  upon  the  question  of  identity  in  the 
two  causes  of  action.  To  verify  counsel's  assertion  we  have 
gone  to  the  transcript  An  examination  of  that  supports 
their  statement,  and  it  also  sustains  the  decision  of  the 
court  in  striking  out  the  evidence.  The  bill  of  exceptions 
discloses  nothing  in  the  way  of  proof  upon  which  the  jury 
could  have  found  any  sum  for  loss  of  services  or  for  ex- 
penditure of  money  on  account  of  the  injury,  and  no  ques- 
tion involving  such  loss  or  expenditure  was  submitted  by 
the  instructions.  The  evidence,  if  it  had  been  suffered  to 
remain,  could  have  had  no  possible  effect  upon  the  case, 
except,  perhaps,  to  embarrass  or  mislead  the  jury.  It  was 
not  error  to  strike  it  out. 

It  was  shown  that  the  plaintiff  assisted  his  wife,  in  various 
ways,  in  instituting  and  maintaining  her  suit.  He  had  a 
hand  in  the  employment  of  attorneys,  and  seems  to  have 
been  active  generally  in  forwarding  the  purposes  of  the  ac- 
tion. It  also  appears  that  when  the  case  was  settled,  she 
received  payment  in  a  check  drawn  by  the  tramway  com- 
pany, payable  to  her  order ;  that  this  check,  indorsed  by  her 
and  her  husband,  was  deposited  in  the  bank  to  the  latter's 
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credit,  and  that  he  used  the  money,  partly  in  payment  of 
her  attorneys,  and  partly  for  other  purposes.  After  evi- 
dence of  these  matters  had  been  introduced,  the  most  if  not 
all  of  it  was,  on  motion  of  the  plaintiff,  ordered  stricken  out 
on  the  ground  of  irrelevancy,  and  this  ruling  is  the  subject 
of  complaint  by  the  defendant.  That  assistance  rendered  by 
a  husband  to  his  wife,  in  her  efforts  to  obtain  reparation  for 
an  injury  done  to  her,  should  be  made  the  subject  of  a  charge 
against  him,  strikes  us  as  being,  at  least,  strange.  We  think 
that  if,  under  the  circumstances  of  her  case,  he  had  not 
given  her  such  help  as  was  in  his  power,  he  would  have 
failed  of  his  duty ;  and  we  do  not  discover  any  reason  why, 
after  she  had  received  her  money,  she  was  not  at  liberty  to 
make  such  disposition  of  it  as  she  pleased.  Whether  a  re- 
covery by  the  plaintiff  would  result  in  a  double  payment  by 
the  company  of  the  sum  claimed,  was  a  legitimate  subject  of 
inquiry.  But  the  question  was  one  which  the  mere  fact  that 
he  assisted  her  in  her  action,  and  the  mere  fact  that  she 
turned  the  money  over  to  him  after  she  obtained  it,  did  not 
touch.  The  evidence  might  possibly  have  been  of  some 
consequence  in  a  corroborative  way,  if  there  had  been  any 
proof  that  the  two  causes  of  action  were,  in  any  respect,  the 
same ;  but  there  was  no  such  proof,  and  there  was  no  show- 
ing from  which  the  court  could  say  as  a  matter  of  law,  or 
the  jury  could  say  as  a  matter  of  fact,  that  any  part  of  the 
plaintiffs  cause  of  action  was  presented  or  litigated  in  Mrs. 
Riley*s  suit.  Standing  alone,  the  evidence  was  totally  irrel- 
evant to  the  issues,  and  the  court  veiy  properly  declined  to 
permit  it  to  incumber  the  case. 

There  is  some  discussion  of  the  question  of  the  kind  and 
amount  of  proof  which  is  necessary,  in  a  case  like  this,  to 
enable  a  husband  to  recover  for  the  loss  of  the  services,  com- 
panionship and  society  of  his  wife.  What  these  were  worth 
in  money,  was  not  shown ;  and,  upon  a  little  reflection,  it  is 
apparent  that  it  could  not  be.  The  companionship  and  society 
of  a  wife  are  not  articles  of  commerce.  They  cannot  be 
weighed  or  measured;  they  are  not  bought  and  sold,  and 
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no  expert  is  competent  to  testify  to  their  value.  The  con- 
sideration upon  which  they  are  bestowed  is  not  pecuniary. 
Yet  the  husband  is  entitled  to  compensation  in  money  for 
their  loss,  and  the  amount  of  that  compensation  is  to  be 
determined  by  the  jury,  not  from  evidence  of  value,  but  from 
their  own  observation,  experience  and  knowledge,  conscien- 
tiously applied  to  the  facts  and  circumstances  of  the  case. 
So  also  in^relation  to  the  services  of  the  wife.  The  wife  does 
not  occupy  the  position  of  a  servant,  and  her  services  to  her 
husband  are  not  those  of  a  servant.  She  makes  his  home 
cheerful  and  inviting,  and  ministers  to  his  happiness  in  a 
multitude  of  ways  outside  of  the  drudgery  of  household  labor. 
All  the  work  of  the  house  may  be  done  by  hired  employees, 
and  her  services  still  give  character  to  the  home.  They  are 
not  rendered  in  accordance  with  set  rules ;  they  are  not  re- 
peated in  regular  order  from  day  to  day ;  they  have  their 
source  in  the  thoughtfulness  of  the  wife,  and  her  regard  for 
her  husband,  and  no  witness  is  qualified  to  define  them,  or 
reduce  them  to  a  list,  or  say  what  they  are  worth,  so  that 
their  value  must  also  be  estimated  by  the  jury.  Furnish  v. 
Railway  Co.,  102  Mo.  669 ;  R.  R.  Co.  v.  Johnson,  91  Ga,  466. 

There  was  some  proof  of  expense  incurred  by  the  plaintiff 
in  taking  care  of  his  wife,  but  the  court  instructed  the  jury 
that  he  was  not  entitled  to  recover  for  his  own  services  in 
the  house,  or  as  a  nurse  to  his  wife,  or  for  loss  of  time  in 
caring  for  her.  Whether  these  rulings  against  him  were 
proper,  is  not  in  question ;  but  we  think  the  evidence  of  his 
expense  was  sufficient  to  go  to  the  jury. 

The  court  instructed  the  jury  that  if  the  evidence  author- 
ized a  recovery,  the  plaintiff  was  entitled  to  compensation 
for  expenses  already  incurred  in  endeavoring  to  effect  a  cure, 
as  well  as  future  expense  necessary  to  the  same  end,  as  the 
jury  might  estimate  it,  and  also  for  the  loss,  past,  present  and 
prospective,  of  the  society  of  his  wife,  causejl  by  her  injuries, 
defining  the  relation  which  she  sustained  to  him,  and  the 
manner  in  which  the  damages  should  be  found  or  estimated. 
The  instruction  is  assigned  for  error,  and  is  attacked  in  argu- 
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meni.  We  regard  the  instruction  as  entirely  sounds  and  in 
harmony  with  settled  principles,  and,  moreover,  it  bears  the 
stamp  of  approval  by  the  supreme  court  in  Bailtjoay  Co.  v. 
JoneSj  21  Colo.  840,  from  the  opinion  in  which  case  it  was  evi- 
dently taken.  The  other  instructions  given,  are  in  harmony 
with  the  views  which  we  have  expressed. 

Complaint  is  made  of  the  rejection  of  instructions  requested 
by  the  defendant.  There  is  a  considerable  number  of  these, 
and  the  time  and  space  which  would  be  required  to  notice 
Uiem  in  detail  would  be  out  of  proportion  to  the  good  which 
would  be  accomplished.  It  is  sufficient  to  say  that  they  rest 
upon  theories,  which,  although  ably  and  earnestly  maintained 
by  counsel,  are  at  variance  with  conclusions- we  have  reached 
in  this  opinion,  and  the  action  of  the  court  in  relation  to 
them  must  be  upheld. 

Our  examination  of  the  record  has  disclosed  no  error  which 
would  warrant  us  in  reversing  the  judgment,  and  it  will 
therefore  be  affirmed. 

Affirmed. 


[No.  1701.] 
Btjbungton  and  Missouri  River  Railroad  in 
Nebraska  v.  Campbell. 

1.  Railroads — Negligence— Killing  Stock — Pleading. 

Session  Laws,  1893,  p.  406,  providing  that  the  killing  or  injury  of  an 
animal  by  a  railroad  company  or  corporation  being  shown  by  com- 
petent evidence  shall  be  prima  facie  proof  of  negligence  of  the  com- 
pany or  corporation,  does  not  relieve  a  plaintiff  in  an  action  against 
a  railroad  company  for  damage  for  the  killing  of  an  animal  from 
alleging  negligence  of  the  company  in  his  complaint.  A  complaint 
in  such  action  that  does  not  eilher  allege  directly  the  negligence  of 
the  company,  or  facts  from  which  negligence  may  be  inferred,  is 
insufficient  to  state  a  cause  of  action. 

2.  Railboads — ^Negligence — Killing  Stock — Evidence. 

In  an  action  against  a  railroad  company  for  negligently  killing  an  ani- 
mal, where  the  allegation  that  defendant  operated  the  road  upon 
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which  the  animal  was  killed  was  denied,  it  was  iDCumbent  on  plain- 
tiff to  offer  some  evidence  to  prove  the  allegation,  and,  in  the  ab- 
sence of  any  proof  that  the  defendant  did  operate  the  road,  it  was 
error  to  refuse  defendant's  motion  for  nonsuit. 

8.  Sams. 

In  an  action  against  a  railroad  company  for  killing  or  injaring  an  ani- 
mal, the  mere  finding  of  an  animal  dead  or  injured  near  the  railroad 
track  is  not  sufficient  proof  that  it  was  killed  or  injured  by  the  rail- 
road company,  but  it  is  not  necessary  to  prove  such  killing  or  in- 
jury by  eye  witnesses — it  may  be  shown  by  circumstantial  evidence. 

4.  Samb—Pboop  of  Value. 

In  an  action  against  a  railroad  company  for  negligently  killing  an  ani- 
mal, plaintifiTs  neighbors,  who  were  farmers  and  owners  of  similar 
animals  and  used  them  and  sometimes  bought  and  sold  them,  were 
competent  witnesses  as  to  the  value  of  the  animal,  although  they 
testified  that  they  did  not  know  the  "  market  value  "  of  the  animal 
in  that  vicinity,  and  did  not  know  that  there  was  any  *'  market 
value  "  for  such  animals. 

Appeal  from  the  Distriet  Court  of  PhiUip%  Cowity. 

Messrs.  Wolcott  &  Vailb  and  Mr.  Wm.  W.  Field,  for 
appellant. 

No  appearance  for  appellee. 

Wilson,  J. 

This  was  an  action  to  recover  damages  for  the  alleged  kill- 
ing by  defendant  railroad  company  of  a  mai-e  belonging  to 
plaintiff.  The  complaint  avers  that  about  June  1,  1896,  the 
defendant  was  operating  a  railroad  through  said  Phillips 
county ;  that  while  so  operating  the  same,  about  the  time 
stated,  at  a  place  on  said  road  where  it  was  not  fenced,  de- 
fendant by  its  agents  and  employees  ran  an  engine  and  train 
of  cars  over  and  upon  a  mare  belonging  to  plaintiff,  by  reason 
of  which  the  animal  was  so  badly  injured  that  it  shortly 
thereafter  died.  Defendant  answered,  denying  generally  the 
allegations  of  the  complaint,  and  specifically  denying  the 
striking  and  injuring  of  the  animal ;  and  also  that  the  de- 
fendant at  the  time  stated,  or  at  any  other  time,  operated  a 
railroad  through  said  county.     At  the  conclusion  of  the  evi- 
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dence  in  behalf  of  plaintiff,  the  defendant  moved  for  a  non- 
suit, and  that  the  jiuy  be  instructed  to  return  a  verdict  for 
it.  In  support  of  tliis,  a  number  of  grounds  were  alleged, 
among  others  being  that  there  was  no  statement  in  the  com- 
plaint that  the  defendant  was  guilty  of  negligence.  This 
motion  was  denied.  Thereupon  defendant  declined  to  offer 
any  evidence  in  its  behalf,  and  the  cause  being  submitted, 
verdict  was  in  &vor  of  the  plaintiff,  and  judgment  was  en- 
tered accordingly. 

For  two  reasons  we  are  compelled  to  reverse  tlus  judg- 
ment : 

FirBt.  The  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  It  is  well  settled  that  in  actions  of 
this  character,  the  negligence  of  a  raih^ad  company  is  the 
basis  of  its  liability.  The  mere  injury  or  killing  is  not  suffi- 
cient to  sustain  recovery.  Wadaworth  v.  U.  P.  By.  Co.^  18 
Colo.  611  \  D.^  R.  O.  B.  R.  Co.  v.  Bobimon,  6  Colo.  App. 
482;  D.  ^  B.  G.  B.  B.  Co.  v.  Wheatley,  7  Colo.  App.  284. 

This  being  true,  it  was  necessary  that  plaintiff  should 
charge  negligence  in  his  complaint.  It  being  the  most  essen- 
tial element  upon  which  liability  and  recovery  were  both  de- 
pendent, it  was  absolutely  obligatory  upon  him  to  allege,  as 
well  as  to  prove  it  This  he  did  not  do.  The  complaint 
does  not  contain  a  woixl,  nor  a  line,  from  which  such  an 
averment  can  even  be  inferred.  The  answer,  too,  in  no  re- 
spect aids  the  complaint  or  supplies  this  defect.  It  denies 
in  toto  both  the  striking  and  the  killing.  It  is  possible  that 
counsel  who  drew  this  complaint  did  so  upon  the  assumption 
that  the  railroad  stock  killing  act  of  1893  relieved  him  of  the 
necessity  of  making  this  specific  allegation.  Laws,  1893, 
p.  406. 

In  this  he  was  mistaken.  That  act  has  no  bearing  upon, 
and  does  not  in  the  slightest  respect  change  the  usual  rule 
with  reference  to  what  a  complaint  shall  contain ;  it  simply 
attempts  to  aid  a  plaintiff  in  the  matter  of  proof.  It  pro- 
vides in  effect :  that  the  killing  or  injurj'  of  an  animal  by  a 
railroad  company  or  corporation  being  shown  by  competent 
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evidence,  this  should  hQ  prima  facie  proof  of  the  negligence 
of  the  company,  or  corporation,  and  if  this  prima  faeie  show- 
ing is  not  overcome  by  affirmative  proof  on  the  part  of  de- 
fendant, the  plaintiff  shall  recover.  The  wording  of  this 
statute  is  convincing  evidence,  if  any  more  were  required, 
that  it  was  still  intended  by  the  legislature  that  negligence 
should  be  the  essential  element  and  basis  of  liability  and 
recovery. 

Second.  In  one  important  respect  the  evidence  was  wholly 
insufficient  to  sustain  the  verdict  and  judgment — in  fact  there 
was  no  evidence  at  all  given  or  offered.  A  material  issue 
raised  by  the  pleadings  was,  whether  the  defendant  operated 
the  raihoad  upon  which  the  injury  is  said  to  have  happened. 
This  was  so  charged  in  the  complaint,  and  was  specffically 
denied  in  the  answer.  Before  plaintiff  could  recover,  it  was 
incumbent  upon  him  to  make  some  proof  of  some  character 
tending  to  sustain  this  allegation.  We  do  not  mean  to  in- 
timate that  plaintiff  was  required  to  make  positive  record 
proof  of  this  fact  a  thing  which  it  would  probably  be  diffi- 
cult if  not  impossible  for  him  to  do,  the  records  of  whatever 
company  was  operating  the  road  being  possibly  wholly  inac- 
cessible to  him.  He  could,  without  doubt,  however,  have 
offered  some  evidence  as  to  shipments  made  on  the  road  in 
that  county,  by  whom  bills  of  lading  were  issued;  or  of 
statements  by  employees  and  agents  actually  engaged  in  the 
operation  of  the  road  in  such  positions  that  their  declarations 
would,  under  the  usual  rule,  be  admissible  against  their  prin- 
cipal ;  or  have  made  some  other  kind  of  proof  in  support  of 
this  allegation,  if  it  was  the  case  that  the  defendant  did  oper- 
ate the  road.  If  the  defendant  did  not  operate  it,  it  was  of 
course  not  liable  for  any  injuries  caused  by  its  operation. 
Having  denied  this,  it  was  entitled  to  have  it  shown  in  some 
manner  by  the  plaintiff  before  it  could  be  mulct  in  damages. 

For  these  reasons,  we  think  the  motion  of  defendant  for 
nonsuit  should  have  been  sustained. 

The  defendant  urges  that  the  evidence  was  wholly  insuffi- 
cient to  show  that  the  animal  was  injured  by  any  railroad 
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engine  or  by  the  cars  of  any  railway  company  or  corporation. 
We  think  that  the  evidence  upon  this  point  was  suflScient  to 
go  to  the  jury.  It  is  true,  it  may  be  said  that  it  was  not 
positive  and  conclusive,  but  it  is  exceedingly  rare  that  such 
can  be  the  case  with  reference  to  proof  in  actions  of  this  kind. 
It  is  seldom  that  a  plaintiff  can  secure  eyewitnesses  to  prove 
this  fact.  Most  generally  no  one  sees  it,  unless  it  be  the  train- 
men, who  are  the  servants  and  employees  of  the  defendant, 
whose  names  or  residence  even  it  would  be  exceedingly  diffi- 
cult and  generally  impossible  for  a  plaintiff  to  ascertain.  We 
are  aware  that  the  mere  finding  of  a  dead  pr  injured  animal 
in  the  vicinity  of  a  railroad  track  is  not  sufficient  of  itself  to 
establish  that  it  was  injured  by  the  railroad  company  owning 
said  track,  or  by  the  engine  or  cars  operated  thereon.  U,  P, 
R.  R.  Co.  V.  BuUis,  6  Colo.  App.  64. 

This  authority,  however,  does  not,  nor  does  the  rule  go  to 
the  extent  of  holding  that  the  killing  or  injury  can  be  estab- 
lished only  by  positive  and  direct  testimony.  From  the  na- 
ture of  the  case,  as  we  have  said,  it  is  rare  that  such  testimony 
can  be  secured,  and  if  this  were  the  true  rule,  the  owner  of 
the  injured  animal,  however  gross  the  negligence  from  which 
he  suffered  damage,  would  be  in  most  instances  remediless, 
either  at  common  law  or  under  statute.  From  the  nature  of 
the  case,  tiie  evidence  on  this  point  must  be  largely  circum- 
stantial. Usually  there  are  some  marks  upon  the  ground 
where  such  an  accident  occuiTed,  such  as  blood  and  the  hair 
of  the  animal,  or  indications  upon  the  ground  showing  that 
the  animal  had  fallen,  or  been  thrown  or  lain  down,  all  of 
which  may  be  competent  evidence  tending  to  show  that  the 
injury  was  inflicted  by  the  engine  or  cars  of  a  railroad  com- 
pany. 

Defendant  also  insists  that  there  was  no  competent  evi- 
dence of  the  value  of  the  animal,  and  in  this  we  must  also 
disagree  with  counsel.  We  think  there  was  sufficient  evi- 
dence on  this  point  to  go  to  the  jury.  Counsel  base  their 
contention  upon  the  ground  that  the  witnesses  on  this  point, 
who  were  neighbors  of  plaintiff  and  farmers,  uniformly  testi- 
VoL.  xrv — 10 
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fied.  when  interrogated,  that  they  did  not  know  the  market 
value  of  the  animal  in  that  vicinity,  and  did  not  know  that 
there  was  any  market  value  for  such  animals.  It  is  true  that 
the  rule  contended  for  by  the  plaintiff,  as  to  proof  of  value, 
is  the  general  rule,  but  like  all  legal  rules,  it  must  be  reason- 
ably construed  and  not  blindly  followed  in  its  attempted  ap- 
plication. The  witnesses  who  testified  as  to  value  of  the 
mare,  were  owners  of  similar  animals,  used  them  and  had  for 
years,  in  their  occupation  as  farmers ;  had  bought  them  and, 
in  some  instances,  sold  animals  of  this  character,  and  we 
think  that  under  such  circumstances,  their  opinion  as  to  the 
value  was  competent  and  of  weight,  and  should  not  be  rejected 
because  there  did  not  happen  to  be  an  established  and  general 
market  value  for  such  animals  in  that  community,  there  being 
no  person  in  that  neighborhood  engaged  actively  in  the  busi- 
ness of  buying  and  selling  horses,  so  as  to  establish  a  market 
value.  We  think  these  views  are  in  accord  upon  principle 
with  the  doctrine  announced  by  this  court.  U.  P.,  D.  ^  O. 
By.  Co.  V.   WilliamSj  3  Colo.  App.  526. 

We  think  them  also  within  the  rule  generally  followed  by 
the  later  and  best  authorities.  2  Sutherland  on  Damages, 
§654. 

The  average  witness  has  usually  a  somewhat  indefinite 
and  confused  idea  as  to  what  is  meant  by  "  market  value," 
— as  to  how  many  sales  may  be  necessary  to  constitute  it, — 
and  is  apt  to  become  still  more  confused  under  a  vigorous 
cross-examination  by  the  ingenious  questions  of  able  counsel. 
We  do  not  wonder  that  they  sometimes  answer,  as  did  a  wit- 
ness in  this  case  when  asked  if  he  knew  the  value  of  horses 
in  that  vicinity  about  the  time  of  this  injury  :  "  Thought  I 
did  until  I  came  here  to-day,  but  don't  know  that  I  know  any- 
thing now." 

Counsel  for  defendant  vigorously  assails  the  constitutional- 
ity of  the  Railroad  Stock-killing  Act  of  1893.  It  not  being 
necessary  to  the  determination  of  this  appeal  for  us  to  express 
an  opinion  on  this  question,  we  decline  to  do  sp. 
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For  the  reasons  first  giveu,  this  judgment  will  be  reveraed 
&nd  remanded  with  leave  to  plaintiff  to  amend  his  complaint 
if  he  so  desires,  and  it  will  be  so  ordered. 

Reversed. 


[No.  leos.] 
Morgan  v.  The  City  of  Denver. 

1.  CrnEs  AND  Towns — Appointment  and  Removal  of  Officers. 

Under  the  charter  and  ordinances  of  the  city  of  Denver  the  city  treas- 
urer has  no  authority  to  appoint  or  remove  a  license  inspector,  but 
that  power  is  vested  only  in  the  city  council. 

2.  Officers  and  Offices — Removal — Mandamus. 

Where  a  city  treasurer  attempted  to  remove  a  license  inspector  from 
office  and  the  treasurer  had  no  authority  or  power  to  appoint  or 
remove  such  inspector,  it  was  not  incumbent  on  the  inspector  to 
mandamus  the  treasurer  to  compel  his  reinstatement  but  he  might 
continue  to  do  the  work  of  his  office  or  offer  to  do  it  and  sue  for 
his  salary. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Ward  <&  Ward,  for  plaintiff  in  error. 

Mr.  J.  M.  Ellis  and  Mr.  N.  B.  Baghtell,  for  defendant 
in  error. 

Thomson,  J. 

The  following  is  an  ordinance  of  the  city  of  Denver,  num- 
bered 21,  which  went  into  effect  on  the  9th  day  of  April, 
1895: 

"  Section  1.  City  license  inspectors  shall  be  appointed  by 
liie  city  treasurer  with  the  consent  and  approval  of  the  mayor, 
and  may  be  removed  for  cause  at  any  time  by  said  treasurer 
and  mayor.     They  shall  be  limited  to  four  in  number^  ouq 
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of  whom  shall  also  perform  the  duties  of  license  clerk  and 
have  immediate  charge  of  the  inspectors  and  the  license  col- 
lection department.  They  shall  receive  a  salary  of  f  100  per 
month  each,  payable  out  of  the  license  collection  department 
fund. 

''Sec.  2.  It  shall  be  the  duty  of  the  license  inspectors 
to  devote  their  undivided  time  and  attention  to  the  duties 
devolving  upon  them  by  virtue  of  being  such.  They  shall 
cause  all  persons  who  are  required  under  the  law  and  ordi- 
nances of  the  city  to  have  a  license,  to  take  out  the  same, 
and  to  see  that  it  is  promptly  and  fully  paid  for  in  the  man- 
ner prescribed  by  law. 

"  They  shall  rigidly  inquire  into  any  and  all  violations  or 
alleged  violations  of  any  license  law  or  ordinance,  and  file 
complaints  in  the  police  magistrate's  court  against  any  and 
all  persons  who  are  probably  guilty  of  a  violation  of  any  such 
law  or  ordinance,  or  any  portion  thereof.  The  license  collec- 
tion department  shall,  in  all  doubtful  cases,  confer  with  the 
law  department  of  the  city  before  filing  information  before  the 
police  magistrate's  court,  and  take  advice  as  to  action  in  the 
premises. 

''  This  department  shall  see  that  all  licenses  are  posted  and 
kept  in  a  conspicuous  place  as  required  by  the  provisions  of 
the  ordinances  of  the  city,  as  well  as  such  other  provisions 
regulating  the  wearing  of  badges,  number  of  vehicles,  etc., 
and  it  shall  be  the  especial  duty  of  this  department  to  see 
that  all  the  revenue  belonging  to  the  city  and  accruing  thereto 
through  the  department,  is  paid,  so  that  the  city  treasury 
shall  receive  the  benefit  thereof.  It  shall,  at  least  ten  days 
before  the  expiration  of  licenses,  notify  the  holders  of  said 
licenses  of  the  fact,  calling  upon  them  to  at  once  make  pro- 
vision for  the  renewal  of  the  same,  if  they  so  desire." 

On  the  23d  day  of  April,  1895,  in  pursuance  of  this  ordi- 
nance, Sam  J.  Morgan  was  appointed  a  license  inspector. 
The  appointment  was  made  by  the  city  treasurer,  Edwin  F. 
Arthur,  with  the  consent  and  approval  of  the  mayor,  Thomas 
S.  McMurray.    The  appointment  and  approval  were  in  writ- 
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ing.     On  the  16th  day  of  April,  1896,  the  city  treasurer  ad- 
dressed the  f  oUowmg  communication  to  the  oitj  clerk : 

"  Hon.  D.  H.  Allen, 

"City  Clerk. 
"  Dear  Sir :  I  have  this  day  removed  S.  J.  Morgan  as  li- 
cense inspector. 

"  Yours  truly, 

**E.  F.  Abthub, 

"City  Treasurer." 

On  the  28th  day  of  April,  1896,  the  treasurer  communi- 
cated further  with  the  clerk,  as  follows : 

"  D.  H.  Allen, 

"City  Clerk. 
"Dear  Sir:     In  compliance  with  art.  Ill,  sec.  1  of  the 
City  Charter,  I  beg  to  advise  that  the  cause  of  dismissal  of 
S.  J.  Morgan  as  license  inspector  was  due  to  unsatisfactory 
service. 

"  Yours  truly, 

"  E.  F.  Arthur, 

"  Treasurer." 

The  mayor  did  not  approve  the  action  of  the  treasurer, 
and  Mr.  Morgan  continued,  notwithstanding  the  attempted 
removal,  to  discharge  the  duties  of  license  inspector  under 
the  direction  of  the  mayor,  and  against  the  will  of  the  treas- 
urer, from  the  28th  day  of  April,  1896,  until  the  institution 
of  this  proceeding;  but  payment  of  his  salary  for  that  period 
was  refused,  and  he  seeks  judgment  for  the  amount. 

The  question  involved  in  the  case  is  whether  that  part  of 
the  ordinance  which  makes  the  consent  of  the  mayor  neces- 
sary to  the  appointment,  and  requires  his  concurrence  in  the 
removal,  is  valid.  On  behalf  of  the  city  it  is  contended  that 
under  the  provisions  of  the  city  charter  relating  to  the  class 
of  appointments  to  which  this  belongs,  the  power  to  appoint 
license  inspectors,  and  the  power  to  remo\^e  them,  resides  in 
the  treasurer  alone,  and  that  the  provisions  of  the  ordinance 
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respecting  the  concurrence  of  the  mayor  in  either  the  ap- 
pointment or  the  removal,  are  nugatory.  The  court  below 
adopted  this  view,  and  gave  judgment  accordingly. 

The  following  are  the  provisions  of  the  charter,  bearing 
directly,  or  remotely,  upon  the  question  : 

"ARTICLE  2. 

"Sec.  20.  Except  as  otherwise  provided  in  this  act,  the 
city  council  shall  have  the  management  and  control  of  the 
city  finances,  and  all  property  of  the  corporation,  real,  per- 
sonal and  mixed,  and  power  by  ordinance ;  *  *  *  Tenth,  ex- 
clusively to  provide  for  the  licensing,  regulating  and  taxing 
of  all  lawful  occupations,  business  places,  trades,  professions, 
amusements,  places  of  amusments,  the  carrying  of  passengers, 
goods  or  merchandise,  and  the  use  of  horses  or  other  animals, 
and  vehicles  of  all  kinds ;  Provided^  that  such  licenses  shall 
be  granted  by  the  fire  and  police  board  only." 

*'  Sec.  23.  The  city  council  shall  have  power  to  provide 
for  the  employment  of  such  clerks  and  other  persons  in  any 
of  the  departments  of  the  city  government,  as  the  exigencies 
of  the  public  service  may  demand." 

"ARTICLE  3. 

"  Sec.  2.  There  shall  be  the  following  executive  depart- 
ments: 1.  A  department  of  finance.  2.  A  department  of 
law.  3.  A  department  of  public  works.  4.  A  department 
of  public  health  and  safety.  6.  A  department  of  parks. 
6.  A  department  of  supplies. 

"  Sec.  3.  The  department  of  finance  shall  include  a  bureau 
of  audit  and  account,  of  which  the  city  auditor  shall  be  the 
head,  and  a  bureau  of  the  treasury,  of  which  the  city  treas- 
urer shall  be  the  head.  The  city  attorney  shall  be  the  head 
of  the  department  of  law ;  the  board  of  public  works  of  the 
department  of  public  works ;  the  mayor  of  the  department 
of  public  health  and  safety;  the  park  commission  of  the 
department  of  parks  ;  and  the  superintendent  of  supplies  of 
the  department  of  supplies.     All  subordinate  officers  and 
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employees  except  of  said  boards  and  commission,  shall  be 
appointed  in  writing  by  the  heads  of  their  respective  depart- 
ments, the  appointments  to  be  filed  with  the  city  clerk,  and 
all  subordinate  officera  and  employees  of  each  board  or  com- 
mission shall  be  appointed  by  resolution  of  such  hoaxd  or 
commission." 

"  Sec.  5.  The  city  clerk,  city  treasurer  and  city  auditor 
may  each  appoint  a  deputy,  at  a  salary  not  exceeding  fifteen 
hundred  dollars  (fl,500)  for  the  deputy  city  clerk  and  dep- 
uty city  auditor,  and  eighteen  hundred  dollars  ($1,800)  for 
the  deputy  city  treasurer,  per  annum,  payable  monthly,  each 
of  whom  may  perform  any  of  the  duties  of  his  principal  and 
for  whose  acts  his  principal  shall  be  responsible,  and  provi- 
sion may  be  made  by  ordinance  for  the  employment  and 
compensation  of  any  other  necessary  assistants  for  the  mayor, 
city  clerk,  city  treasui-er,  city  auditor,  city  engineer  and  city 
attorney,  for  whose  acts  the  principals  shall  respectively  be 
responsible.  Each  department  shall  promptly  furnish  to  the 
mayor  or  city  council  any  information  which  may  be  called 
for  in  relation  to  its  afifaii-s.  Any  appointed  oflicer  or  em- 
ployee may  be  suspended  or  removed  by  the  oflScer,  board 
or  commission  making  the  appointment,  for  cause,  but  not 
for  political  reasons,  and  the  cause  shall  be  stated  in  writing." 

**Sec.  19.  The  city  treasurer  shall  issue  all  licenses  and 
permits  which  may  be  authorized  and  granted  in  pursuance 
o£  this  act,  and  no  application  for  any  license  or  permit  shall 
be  granted  until  the  fee  has  first  been  deposited  with  the 
city  treasurer." 

**  Sec.  44.  The  department  of  public  health  and  safety 
shall  include  *  *  *  a  police  commissioner,  of  the  bureau  of 
police;  an  excise  commissioner,  of  the  bureau  of  excise; 
a  health  commissioner,  of  the  bureau  of  health.  *  *  *  The 
fire  commissioner,  police  commissioner  and  excise  commis- 
sioner, shall  constitute  the  fire  and  police  board  of  the  city 
of  Denver,  and  all  the  operations  of  the  bureaus  of  fire, 
police  and  excise,  shall  be  subject  to  the  general  control 
of  said  board." 
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*'  Sec.  47.  *  *  *  The  fire  and  police  board  shall  perform 
all  executive  functions  of  the  city,  in  the  granting,  refusal 
and  revocation  of  all  licenses  of  the  city  of  Denver,  includ- 
ing licenses  for  the  sale  of  intoxicating  and  malt  liquors." 

The  judge  of  Uie  district  court  delivered  a  written  opinion, 
in  which,  after  quoting  sections  2,  3  and  6  of  article  3,  and 
saying  in  relation  to  section  3,  '^  this  section  terms  the  audi- 
tor's oflSce  and  the  treasury  each  a  department,"  expressed 
himself  as  follows : 

*'  By  the  provision  of  section  3,  the  heads  of  the  respective 
departments  have  the  exclusive  power  to  appoint  the  sub- 
ordinate ofl&cers  and  employees  of  the  department.  The  city 
treasurer  is  made  the  head  of  the  bureau  of  the  treasury, 
which  is  made  a  part  of  the  department  of  finance,  and 
is  one  of  the  heads  of  departments  meant  by  this .  section, 
when  it  assigns  the  appointing  power  for  all  suboixlinate 
oflScers  and  employees  of  the  treasurer's  office  and  bureau  of 
the  treasury  within  the  executive  department,  within  the 
department  of  finance,  it  being  a  designated  component  part 
of  the  same,  with  a  distinct  department  head  desig^ted  in 
the  same  section. 

"The  purport  of  ordinance  No.  21  is,  and  the  intention 
was  (under  the  power  delegated  by  section  5  of  the  charter), 
to  make  provision  for  the  employment  and  compensation  of 
assistants  for  the  city  treasurer  to  be  subordinate  officers  or 
employees  of  the  department  of  finance  and  the  bureau  of 
the  treasury  within  said  department,  of  which  the  treasurer 
is  the  designated  head  and  has  the  appointing  power  under 
said  section  3. 

"  The  ordinance,  in  so  far  as  its  provisions  are  within  the 
charter  provisions,  is  valid,  but  if  any  of  its  terms  are  in  con- 
flict with  the  charter,  such  terms  are  void.  This  is  the  rule 
of  law  in  such  cases. 

"  The  opinion  of  the  court  is  that  under  the  existing  ordi- 
nance No.  21,  of  1895,  and  the  charter  of  the  city  of  Denver, 
the  city  treasurer  was  and  is  authorized  to  appoint  the  license 
inspectors;  that  the  city  treasurer  had  and  has  the  right  to 
remove  a  license  inspector  for  cause." 
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Tlie  learned  judge  seems  to  have  assumed  that  the  license 
inspectors  were  subordinate  officers  or  employees  of  the 
bureau  of  the  treasury ;  and,  having  adopted  a  construction 
which  made  the  treasury  a  department,  and  the  treasurer  its 
head,  arrived  at  the  conclusion  that  the  sole  power  of  ap- 
pointment and  removal  of  those  officers  resided  in  the  treas- 
urer. A  judgment  for  the  city  followed  as  a  necessary  re- 
sult. The  argument  for  the  defendant  in  error  is,  for  the 
most  part,  merely  an  elaboration  of  the  court's  opinion.  We 
do  not  think  the  assumption  that  the  license  inspectors  were 
employees  of  the  treasurer,  can  be  sustained,  and  shall  give 
the  reasons  for  our  belief  later ;  but  conceding,  for  the  time 
being,  that  they  were,  we  are  still  unable  to  find  a  warrant 
for  the  court's  conclusion.  Section  2  of  article  3  of  the  char- 
ter provides  for  six  departments  in  the  executive  branch  of 
the  city  government,  and  no  more;  and  section  3  defines 
those  departments.  Among  them  is  the  department  of 
finance,  consisting  of  two  bureaus,  of  one  of  which  the  city 
auditor,  and  of  the  other  of  which  the  city  treasurer,  is  the 
head.  No  officer,  or  board,  or  commission,  is  placed  at  the 
head  of  the  finance  department.  The  treasurer  is  the  head 
of  a  bureau,  but  the  department  consists  of  two  bureaus,  and 
the  head  of  one  of  the  bureaus  is  not  the  head  of  the  depart- 
ment. Section  3  makes  provision  for  the  appointment  of 
subordinate  officers  and  employees  by  the  heads  of  the  de- 
partments ;  but,  in  the  nature  of  things  that  provision  can 
apply  only  to  departments  for  which  heads  are  designated. 
It  cannot  apply  to  the  department  of  finance  because  the 
charter  leaves  that  department  without  a  head.  That  the 
legislature  so  understood  and  intended,  seems  to  be  clearly 
indicated  by  section  6  of  the  same  article,  which,  to  relieve 
certain  city  officials,  including  the  auditor  and  treasurer,  for 
whose  necessities  in  the  way  of  assistance  there  is  no  head  of 
a  department  to  provide,  from  the  embarrassment  of  being 
compelled  to  perform  their  duties  without  the  requisite  help, 
authorizes  each  of  those  officers  to  appoint  a  deputy  for  him- 
self, and  authorizes  the  city  council  to  provide  by  ordinance 
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for  the  employment  for  them  of  still  other  assistants.  The 
special  authority  to  appoint  a  deputy  would  be  useless  if  the 
treasurer  were  the  head  of  a  department,  for  the  reason  that 
he  would  already  possess  it  to  the  fullest  extent  by  the  terms 
of  section  3.  Because  the  first  portion  of  section  5  contains 
provisions  affecting  among  other  officera,  the  city  treasurer 
and  city  auditor,  and  the  remaining  portion  commences  with 
the  words  "  each  department,"  the  court  seems  to  have  con- 
cluded that  from  the  situation  of  the  words  ^^  each  depart- 
ment "  they  must  have  been  intended  to  relate  to  the  pro- 
visions preceding  them,  and  consequently  to  apply  to  the 
auditor  and  treasurer.  By  so  construing  the  section  the 
court  makes  the  treasury  a  department,  and  assigns  to  the 
treasurer  as  its  head,  the  full  authority  of  the  head  of  a 
department.  Section  5  places  the  city  clerk  in  the  same  cate- 
gory with  the  auditor  and  the  treasurer,  and  the  court's 
construction  of  section  5  would  give  the  city  at  least  eight  de- 
partments. But  section  2  expressly  limits  the  number  to 
six,  and  the  court  by  its  construction  would  propose  the  im- 
possible task  of  reconciling  the  two  sections.  It  is  not  com- 
petent to  courts  to  legislate.  Because  the  lawmaking  power 
has  fixed  the  number  of  departments  at  six,  there  are  six  de- 
pai*tments  and  no  more ;  and  because  the  lawmaking  power 
has  seen  fit  to  give  to  the  treasury  the  rank  only  of  a  bureau 
of  a  department,  it  has  no  other  rank. 

But  we  think  the  court  has  entirely  misapprehended  the 
meaning  of  section  5.  We  find  nothing  in  its  language 
which  would  render  necessary,  or  even  suggest,  the  construc- 
tion which  the  coui*t  placed  upon  it.  The  provision  concern- 
ing the  employment  of  assistance  for  the  oflScers  named,  is 
one  complete  sentence,  at  the  close  of  which  the  subject  is 
exhausted.  The  remaining  portion  of  the  section  relates  to 
other,  and  totally  different,  subjects.  It  distinctly  departs 
from  the  subject  of  the  firat  portion,  and,  to  understand  it, 
we  must  go  outside  of  the  section  which  contains  it.  The 
first  portion  relates  to  certain  individually  specified  city  offi- 
cials ;  the  second  contains  provisions  concerning  departments, 


Digitized  by 


Googk 


1899.]  MoKGAN  V.  City  op  Denver.  16S 

boards  and  commissions  generally.  The  department  and  the 
board  and  the  commission,  of  which  it  speaks,  derive  their 
entity  and  constitution,  and  receive  their  definition  from  other 
sections,  and  it  is  to  these,  and  not  to  the  immediately  pre- 
ceding language,  that  it  has,  or  can  have,  reference.  By  the 
terms  of  those  other  sections,  the  treasury  is  not  a  depart- 
ment, and  the  treasurer  is  not  the  head  of  a  department. 
The  power  of  the  treasurer  to  appoint  and  remove  subordi- 
nates, is  not  found  in  section  3,  and,  except  as  to  a  single 
deputy  which  section  5  authorizes  him  to  appoint,  it  is  not 
found  anywhere. 

But,  from  the  nature  of  the  duties  devolved  by  the  ordi- 
nance upon  the  license  inspectors,  a  license  inspector  is  not 
a  subordinate  or  assistant  of  the  city  treasurer.  Assistants 
of  an  officer  perform,  under  his  supervision,  duties  which  the 
law  assigns  to  him.  If  their  duties  are  independent  of  bis 
and  involve  the  rendition  of  services  outside  of  his  authority 
to  exact,  they  are  not  his  assistants.  The  applicant  for  a 
license  deposits  the  necessary  money  with  the  city  treasurer ; 
when  this  is  done,  the  fire  and  police  board  passes  upon  his 
application,  and,  when  it  is  g^nted,  the  treasurer  issues  the 
license.  It  is  no  part  of  the  latter's  duty  to  bring  persons 
whom  the  law  requires  to  have  a  license,  before  the  fire  and 
police  board  to  apply  for  one,  or  before  himself  to  deposit 
their  money ;  the  law  does  not  empower  him  to  inquire  into 
violations  of  the  license  law,  and  file  complaints  against  its 
violaters,  nor  has  he  authority  to  see  that  the  provisions  of 
the  ordinance  are  observed  in  the  posting  of  licenses.  All 
these  services  are  exacted  by  the  ordinance  from  the  license 
inspector,  and  in  performing  them  he  is  independent  of  the 
treasurer,  and  is  not  subject  to  his  supervision  or  control.  If 
the  treasurer  had  autliority  from  the  charter,  which  he  has 
not,  to  appoint  his  assistants  other  than  the  deputy,  that 
authority  would  not  embrace  license  inspectors. 

Neither,  with  any  propriety,  can  it  be  said  that  the  license 
inspector  is  an  assistant  of  the  fire  and  police  board,  or  of  the 
department  of  law.    Although  the  performance  of  his  duties 
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may  bring  him  into  contact  with  each  of  these,  and  possibly 
with  the  bureau  of  the  treasury,  and  he  performs  services  in 
which  they  are  all  in  some  degree  concerned,  he  is  not  specially 
responsible  to  either,  and  none  of  them  can  claim  him  as  its 
own  subordinate  officer  or  employee.  In  seeing  that  licenses 
are  taken  out  and  paid  for,  his  work  is,  in  a  sense,  done  in  be- 
half of  both  the  fire  and  police  board,  and  the  treasury,  be- 
cause the  board  grants  the  licenses,  and  the  treasurer  receives 
the  money;  and  in  making  complaint  against  delinquents, 
his  services  are  rendered  in  the  department  of  law.  Not  be- 
ing the  employee  of  any  one  department,  he  is  the  servant  of 
the  municipality,  and  we  must  look  outside  of  the  law  gov- 
erning the  departments  to  find  the  authority  for  his  appoint- 
ment. We  think  that  section  23  of  article  2  was  intended 
to  govern  this  and  similiar  cases.  That  section  confers  upon 
the  city  council  the  power  to  provide  for  the  employment  of 
such  clerks,  and  other  persons  in  any  of  the  departments  of 
the  city  government  as  the  exigencies  of  the  public  service 
may  demand.  The  word  "  departments  "  is  not  used  here  in 
a  technical  sense.  Wherever  in  any  branch  or  portion  of  the 
city  government,  services  are  necessary  for  which  provision 
has  not  been  made,  the  want  may  be  supplied  by  the  authori- 
ty of  that  section.  The  purpose  of  the  legislature  was  to 
enable  the  city  council  to  see  that  the  city  government  should 
be  provided  with  the  necessary  facilities  for  the  efficient  trans- 
action and  conduct  of  its  business. 

The  manner  of  the  employment  of  the  persons  to  whom  sec- 
tion 23  of  article  2  has  reference,  or  of  their  discharge,  is  not 
prescribed  in  the  charter,  hence  the  ordinance  must  contain 
the  necessary  provisions,  and  the  method  designated  by  it 
must  be  pursued.  We  think  the  ordinance  in  question  here 
is  in  entire  harmony  with  the  charter  provisions ;  that  the 
appointment  of  the  plaintiff  in  error  was  regular  and  valid, 
and  that  the  mayor  not  having  concurred  in  the  removal,  the 
action  of  the  treasurer  in  attempting  it,  was  void. 

But  it  is  said  that  to  enable  the  plaintiff  in  error  to  main- 
tain this  action,  he  should  first  proceed  by  mandamus  to 
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<x>mpel  his  reinstatement  A  reinstatement  supposes  a  re- 
moval. Where  the  power  of  removal  is  confided  to  a  board 
or  officer,  and  the  power  is  irregularly  or  wrongfully  exer- 
cised, mandamus  will  lie  to  undo  the  act.  But  there  must 
be  a  removal,  and  in  the  absence  of  power  to  remove,  there 
can  be  no  removal.  The  treasurer  had  no  authority  to  dis- 
charge the  license  inspector,  and  the  action  he  assumed  to 
take  was  not  a  discharge.  Morgan  remained  the  license 
inspector  and  needed  no  reinstatement;  and,  as  he  per- 
formed the  duties  of  his  office,  in  so  far  as  he  could  do  so  in 
tiie  face  of  the  active  hostility  of  the  treasurer,  continuously 
down  to  the  time  of  this  proceeding,  he  is  entitled  to  the 
salary  which  he  has  earned,  amounting,  according  to  the  stip- 
ulation of  counsel,  to  $800. 

The  judgment  is  reversed,  and  the  district  court  instructed 
to  enter  a  judgment  in  conformity  with  this  opinion. 

JRevened. 


[No.  un.] 
Sills  v.  Hawes. 

1.  Chattei*  Mobtgaobs— Insbcuimtt  Clausb— Forbclosubb— Evi- 

DEHCB. 

Where  a  chattel  mortgage  contains  a  clause  to  the  effect  that,  if  at  any 
time  the  mortgagee  feels  insecure  or  unsafe  in  his  security,  he  may 
take  immediate  possession  and  proceed  to  sell  the  property,  the 
mortgagee  has  the  right  to  determine  for  himself  whether  he  is  un- 
safe, but  his  judgment  must  be  exercised  in  good  faith  and  upon 
reasonable  grounds  or  probable  cause.  To  justify  a  seizure  and 
sale  under  such  clause,  the  mortgagee  need  not  prove  that  there 
was  actual  danger,  but  he  must  show  that  there  was  apparent  dan- 
ger, or  that  he  had  good  reason  to  believe  there  was  danger  that  his 
security  was  becoming  unsafe. 

2.  Pbactice — Motion  fob  New  Tbial — Excessive  Damage — Rbmit- 

TITUB— HABMLESS  EBROB. 

On  motion  for  a  new  trial  on  the  ground  that  the  verdict  was  excessive, 
where  the  court  requii*ed  the  plaintiff  to  remit  part  of  the  amount, 
if  error,  it  was  an  error  against  the  plaintiff  and  could  not  prejudice 
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the  defendant  and  is  no  ground  for  reversal  on  defendant's  appeaL 

8.  Pbactick— EviDENOB— Ebbob  Cubed. 

Error  in  strikiug  out  evidence  is  cured  by  afterwards  permitting  the 
witness  to  testify  to  the  facts  attempted  to  be  reached  by  the  evi- 
dence stricken  out. 

4.  Pbacticb — Evidence — Pboof  op  Value— Habmless  Ebbob. 

On  appeal  from  a  judgment  for  damages  in  favor  of  a  mortgagor  against 
a  mortgagee  in  a  chattel  mortgage  for  wrongfully  taking  and  sell- 
ing the  mortgaged  property,  eiTor  in  permitting  the  plaintiff  to 
testify  to  the  value  of  the  property,  without  having  first  qualified 
himself  to  testify  to  the  value,  is  not  prejudicial  error  where  the 
answer  of  the  defendant  admitted  the  taking  of  the  property  and 
that  it  was  sold  for  more  than  the  amount  of  the  judgment. 

Appeal  from  the  District  Court  of  Gunnison  County. 

Mr.  Thos.  C.  Bbown,  for  appellant. 

Mr.  S.  D.  Crump,  for  appellee. 

Wilson,  J. 

Plaintiff  Hawes  was  the  owner  of  a  ranch  in  Saguache 
county  near  the  city  of  Gunnison,  upon  which  he  resided. 
In  the  latter  part  of  November,  1896,  he  executed  to  Mrs. 
Sills,  wife  of  defendant,  a  promissory  note  for  a  ceii»in  sum 
of  money,  payable  twelve  months  after  date ;  and,  to  secure 
its  payment,  gave  to  her  at  the  same  time  a  chattel  mortgage 
upon  certain  horses  and  other  personal  property  on  his  ranch. 
Soon  after,  he  had  a  conversation  with  defendant,  who,  in 
this  as  in  all  other  business  affairs,  acted  as  agent  for  his 
wife,  and  told  him  that  he  thought  of  going  to  Cripple  Creek 
in  order  to  secure  employment  during  the  winter,  and  that 
in  such  case  he  would  leave  some  person  in  charge  of  his 
ranch  and  property.  Defendant  advised  him  to  go.  This 
is  the  testimony  of  the  plaintiff  and  is  undisputed.  About 
the  first  of  January  following,  he  did  go  to  Cripple  Creek, 
having  first  employed  a  neighbor  to  look  after  his  stock  and 
other  property  upon  the  ranch.  About  a  week  after  his 
departure,  the  defendant  went  to  the  ranch  and  took  and 
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removed  therefrom  and  afterwards  sold  all  of  the  stock  and 
personal  property  thereon,  including  as  well  that  which  was 
embraced  in  the  mortgage  as  some  that  was  not.  He  gave 
no  notice  to  the  plaintiff  of  the  seizure  or  sale  until  more 
than  two  months  thereafter,  when  he  wrote  him,  stating  what 
he  had  done.  At  the  time  of  the  taking  and  removal  of  the 
personal  property,  defendant  also  took  possession  of  the  ranch, 
placing  a  man  in  charge  and  continuing  to  occupy  it.  Upon 
learning  the  facts,  plaintiff  returned  and  commenced  this 
suit  to  recover  damages  for  the  unlawful  taking  and  conver- 
sion of  the  personal  property  and  for  the  ouster  from  the 
ranch.  Defendant  answered,  setting  up  that  in  all  things 
he  acted  as  agent  for  his  wife,  and  that  he  took  possession  of 
and  sold  the  personal  property  by  virtue  of  a  certain  provi- 
sion in  the  mortgage  which  reads  as  follows  : 

*'  If  at  any  time  hereafter  before  said  indebtedness  shall 
be  fully  paid,  said  party  of  the  second  part,  her  assigns  or 
legal  representatives,  shall  feel  insecure  or  unsafe  in  this 
security,  then  and  in  any  such  case,  said  party  of  the  second 
part,  her  heirs  or  legal  representatives,  or  the  agent  of  them 
or  either  of  them,  may  take  immediate  and  full  possession  of 
the  aforesaid  property,  goods  and  chattels,  and  any  and  every 
part  thereof,  *  *  *  and  proceed  to  sell  the  same,"  etc. 

In  answer  to  the  second  count  in  the  complaint,  with  refer- 
ence to  the  taking  possession  of  the  ranch  by  the  mortgagee, 
it  was  alleged  that  plaintiff  had  abandoned  the  ranch,  and 
notified  the  mortgagee  of  the  same,  and  agreed  with  her  that 
she  might  go  upon  the  ranch  and  harvest  and  dispose  of  the 
hay  thereon  and  credit  the  same  upon  the  note  of  plaintiff. 
Trial  was  to  a  jury  and  verdict  and  judgment  were  in  favor 
of  plaintiff. 

The  chief  argument  and  contention  of  defendant  is  based 
upon  this  insecurity  clause  in  the  moi*tgage.  The  court 
among  other  instructions  gave  the  following : 

"  If  the  jury  shall  find  and  believe  from  the  evidence  that 
the  defendant,  acting  as  the  agent  of  the  holder  of  the  mort- 
ga^,  reaU^  and  in  ^ood  faith  believed  tliat  this  security  was 
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becoming  unsafe,  and  had  a  right  so  to  believe  from  the  facts 
which  he  knew  personally,  or  which  had  been  communicated 
to  him,  then  he  had  a  right  to  take  any  property  which  was 
covered  by  the  mortgage  and  dispose  of  it,  and  that  he  might 
do  lawfully  even  though  said  security  was  not  in  fact  becom- 
ing unsafe." 

The  defendant  insists  that  this  instruction  was  error.  He 
claims  that  this  provision  in  the  mortgage  is  for  the  benefit 
of  the  mortgagee,  and  that  upon  his  taking  possession  under 
it,  before  default,  no  proof  is  required  to  show  that  he  con- 
sidered himself  unsafe,  the  legal  presumption  being  that 
such  was  the  fact ;  that  the  mortgagee  is  the  sole  judge  of 
the  happening  of  the  contingency  upon  which  he  may  take 
possession ;  that  such  a  clause  vests  in  the  mortgagee  an 
absolute  discretion  to  take  possession  of  the  property  when- 
ever he  may  deem  himself  insecure,  and  the  exercise  of  this 
right  does  not  depend  upon  the  fact  that  he  has  reasonable 
gi'ound  for  deeming  himself  insecure.  We  cannot  indorse 
such  a  harsh  and  arbitrary  doctrine.  It  is  true  that  there  is 
some  authority  in  support  of  this  rule,  but  the  great  weight 
of  modern  authority,  as  well  as  reason  and  justice,  it  appears 
to  us,  are  against  it.  The  true  rule,  it  seems  to  us,  should 
be,  and  is,  that  the  mortgagee  has  the  right  to  determine  for 
himself  whether  he  is  unsafe  in  his  security,  subject,  how- 
ever, to  the  limitation  upon  this  right  that  his  judgment  must 
be  exercised  in  good  faith  and  upon  reasonable  grounds  or 
probable  cause.  We  do  not  go  to  the  extent  of  saying  that 
he  must  prove  there  was  actual  danger,  but  we  think  he 
should  be  required  to  show  that  there  was  apparent  dangler, 
or  tliat  he  had  good  reason  to  believe  there  was  such  grounds 
for  such  belief  that  a  reasonable  man  might  in  good  faith  act 
upon.  The  object  of  a  chattel  mortgage  is  usually  to  give 
the  mortgagor  the  possession,  use  and  enjoyment  of  the  prop- 
erty during  the  time  the  indebtedness  runs,  as  well  as  to 
secure  the  payment  of  the  indebtedness.  The  rule  con- 
tended for  by  defendant  would  give  the  mortgagee  the  power 
to  absolutely  defeat  the  whole  object  and  purpose  of  the 
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mortgage  at  his  own  arbitrary  will  and  pleasure.  He  might 
turn  around  upon  the  very  next  day  after  a  mortgage  was 
executed,  and,  under  such  a  clause,  take  possession  of  and 
sell  at  forced  sale  all  of  the  mortgaged  property,  and  say  to 
the  outraged  mortgagor,  "You  have  no  redress.  You  have 
no  cause  of  complaint.  I  feel  myself  insecure,  and  you  cannot 
question  my  belief."  Surely  the  law  does  not  contemplate 
that  it  may  be  the  instrument  of  such  unconscionable  oppres- 
sion. The  doctrine  which  we  have  announced,  and  to  which 
we  adhere,  seems  to  have  the  general  support  of  the  later 
authorities.  Roy  v.  Goings,  96  111.  361 ;  Furlong  v.  Cox,  77 
111.  294;  Bank  v.  Teat,  46  Pac.  Rep.  (Okla.)  474;  New- 
lean  ^  Hoard  v.  Olson,  22  Neb.  717 ;  2  Cobby  Chattel,  Mort- 
gages, §  856,  et  seq. 

We  think  that  the  instruction  of  the  court  was  correct, 
and  was  fully  as  favorable  to  the  defendant  as  the  law  would 
permit.  Possibly  the  phraseology  might  be  subject  to  some 
technical  objection,  but  the  ideas  conveyed  by  the  language 
express  the  true  rule,  and  we  do  not  see  how  it  was  possible 
for  the  jury  to  have  been  misled  in  any  manner.  The  chief 
authority  relied  upon  by  defendant  in  support  of  his  con- 
tention is  from  New  York, — Smith  v.  Post,  1  Hun,  517. 
This  decision  was  rendered  in  1874.  In  1892,  the  supreme 
court  of  New  York,  in  another  case  involving  this  same  ques- 
tion, said : 

*'  The  authorities  seem  to  be  to  the  effect  that  when  a  mort- 
gagee assumes  to  take  possession  of  the  mortgaged  property 
under  the  safety  clause  before  default,  he  must  show  some 
ground  for  claiming  that  he  deems  himself  insecure."  Saw- 
ver  V.  Bell,  19  N.  Y.  Supp.  612. 

The  defendant  filed  a  motion  for  a  new  trial,  among  other 
grounds  for  asking  which,  alleging  that  the  damages  were 
excessive.  In  hearing  this  motion,  the  court  seems  to  have 
considered  this  objection  well  taken,  and  suggested  that  upon 
condition  the  plaintiff  remitted  the  sum  of  $105,  from  the 
verdict  of  the  jury,  the  motion  would  be  overruled,  other- 
wise, it  would  be  sustained.  The  plaintiff  in  open  court 
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electing  to  remit  the  amount  suggested,  the  motion  was  de- 
nied. Defendant  insists  that  this  is  reversible  error.  He 
contends  that  the  court  had  no  right  to  substitute  its  judg- 
ment for  that  of  the  jury  as  to  the  amount  of  the  damages, 
and  that  it  had  no  right  nor  power  to  ask  the  plaintiff  to 
remit  in  a  suit  of  this  character,  where  it  was  an  action  for 
unliquidated  damages ;  that  such  power  exists,  if  at  all,  only 
in  actions  for  liquidated  damages,  and  where  there  has  been 
an  error  in.  computation  or  of  some  similar  character.  If 
this  be  true,  why  does  the  code  provide  as  one  of  the  grounds 
for  a  new  trial,  which  the  unsuccessful  party  may  urge,  that 
the  damages  awarded  were  excessive,  and  why  did  the  de- 
fendant include  this  ground  in  his  motion  for  a  new  trial. 
If  the  finding  of  the  jury  is  absolutely  conclusive,  the  code 
provision  would  be  a  nullity.  "The  position  of  defendant  is, 
that  in  such  case,  the  court  has  no  alternative  except  to 
award  a  new  trial  if  it  believes  the  damages  given  by  the 
verdict  of  the  jury  to  have  been  excessive.  We  do  not  be- 
lieve such  to  be  the  rule,  and  certainly  it  is  not  in  accord 
with  general,  and  we  may  say  universal,  practice  in  this 
jurisdiction,  nor  does  it  seem  to  us  founded  on  reason. 
The  court  has,  of  course,  no  power  to  compel  the  successful 
party  to  accept  its  suggestion  to  remit,  but,  if  he  does,  we 
fail  to  see  wherein  the  unsuccessful  party  is  injured.  If  it  is 
error,  it  is  in  his  favor,  and  he  certainly  has  no  right  to  com- 
plain. He  is  not  prejudiced  either  as  to  his  rights  or  reme- 
dies. The  successful  party  has  a  right  to  remit  if  he  desires, 
without  any  suggestion  from  the  court.  If  errors  were  com- 
mitted during  the  trial,  they  still  I'emain  for  review  by  the 
appellate  court  the  same  as  if  judgment  had  been  entered 
upon  the  verdict  as  I'endered.  That  there  was  no  error  in 
the  action  of  the  court  in  this  case  of  which  defendant  may 
complain,  see  Hayne  on  New  Trial  and  Appeal,  §166, 
and  Qregg  v.  R.  R.  Co.,  59  Cal.  312. 

The  defendant  also  assigns  error  upon  the  ground  that  the 
court  improperly  struck  out  certain  testimony  of  the  defend- 
ant as  to  his  reasons  for  deeming  the  security  unsafe,  and 
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for  bis  taking  possession  of  the  property.  The  testimon j  of 
defendant  on  this  point  was  as  follows  : 

"  Q.  You  may  state  what  reason  you  had  for  taking  pos- 
session. 

"  A.  From  what  Mr.  Murphy  told  me  when  he  came  down 
here. 

"  Q.  State  if  you  had  any  other  reason. 

"  A.  Mr.  Hawes  had  left  there,  was  going  to  leave  the 
country  and  leave  the  stuff." 

Plaintiff  objects  unless  the  witness  knows  this  of  his  own 
knowledge. 

"A.  Only  by  being  told  is  all  the  way  I  know." 

Plaintiff  moved  to  strike  out  the  answer  last  given,  and 
the  motion  was  sustained  by  the  court.  It  is  of  this  defend- 
ant complains.  If  there  was  error  in  this,  it  was  without 
prejudice,  because  subsequently  the  witness  testified,  with- 
out objection,  to  the  facts  that  were  attempted  to  be  reached 
by  this  question  and  answer,  namely,  that  the  property  was 
on  the  ranch  and  apparently  not'being  cared  for ;  no  appear^ 
ance  of  any  person  being  around ;  the  horses  shut  up,  etc, — all 
facts  tending  to  show  that  the  defendant  had  left  the  coun- 
try and  abandoned  the  property.  There  was  also  other  evi- 
dence admitted  without  objection,  tending  to  show  what  the 
defendant  had  been  informed  in  reference  to  the  plaintiff 


Defendant  also  complains  because  the  plaintiff  was  allowed 
to  testify  as  to  the  value  of  the  property  taken,  without  hav- 
ing first  qualified  himself  to  testify  as  a  Witness  in  reference 
to  the  market  value  of  the  various  articles.  It  may  be  well 
questioned  whether  the  rigid  rule  contended  for  by  defend- 
ant prevails  in  suits  of  this  character  where  the  property  in- 
volved is  household  goods  and  other  chattels  which  the  party 
testifying  has  himself  purchased,  owns  and  has  used.  Such 
evidence  would  appear  to  come  clearly  within  the  rule  as  to 
competency  laid  down  by  this  court.  Railway  Co.  v.  WiU 
Kamsy  3  Colo.  App.  627. 

However  this  may  be,  the  answer  of  defendant  obviates 
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the  necessity  of  its  discussion.  In  this  defendant  admits  the 
taking  of  property  which  he  sold  for  $299,  which  was  more 
than  the  amount  of  the  judgment  recovered  by  plainti£F. 

The  above  embrace  all  of  the  alleged  errors  upon  which 
defendant  chiefly  relied  in  his  argument  for  reversal,  and  are 
all  that  we  deem  it  necessary  to  consider  or  discuss.  Not 
being  able  to  discover  any  material  error,  the  judgment  will 
be  affirmed. 

Affirmed. 


14   164  [No.  1708.] 

f20    486  „  ^     ^ 

Strasshbim  v.  Colb  bt  al. 


1.  Pbaotice— Trial— Objections. 

Where  on  appeal  it  does  not  appear  that  appellant  objected  in  the  trial 
court  to  the  manner  of  tiial  or  to  the  method  adopted  to  ascertain 
the  facts,  sucli  objections  cannot  be  raised  in  the  appellate  court 

2.  Appellate  Practice — Abstract  of  Record. 

The  appellate  coui-t  will  confine  its  investigation  on  behalf  of  the  ap- 
pellant or  plaintiff  in  error  to  the  abstract  of  the  record  furnished 
by  him. 

3.  Appellate  Practice— Assignments  of  Error— Bvidbncb. 
Assignments  of  error  that  merely  state  that  **  the  coui*t  erred  at  the  trial 

in  receiving  incompetent  testimony  over  the  objection  and  exception 
of  appellant/'  and  "  the  court  erred  in  rejecting  competent  evidence 
in  the  case,  offered  by  appellant,*'  are  not  sufficiently  specific  to 
raise  such  questions  on  appeal. 

4.  Appellate  Practice — Presumption. 

Where  on  appeal  the  abstract  shows  that  a  judgment  was  rendered  but 
fails  to  show  the  proceedings  of  the  trial  court,  it  will  be  presumed 
that  the  proceedings  were  correct  and  the  judgment  will  be  affirmed. 

Appeal  from  the  District  Court  of  Garfield  County. 

Mr.  Edward  T.  Taylor  and  Mr.  C.  W.  Darrow,  for 

appellant. 

Mr.  John  A.  Ewikg  and  Mr.  Frank  M.  Goddard,  for 

appellees. 
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Thomson,  J. 

On  the  30th  day  of  October,  1894,  the  appellees  purchased 
from  the  appellant  a  tract  of  land  in  Garfield  county.  The 
terms  of  the  sale  were  $500  in  cash,  and  three  notes  for  $1,000 
each,  payable  respectively  on  the  10th  day  of  February,  1895, 
the  10th  day  of  July,  1895,  and  the  10th  day  of  July,  1896, 
with  interest  from  date  at  twelve  per  cent  per  annum.  These 
notes  were  payable  to  Adolph  Baer,  and  were  secured  by  a 
trust  deed  upon  the  land.  The  two  first  named  notes,  with 
the  interest,  were  paid ;  no  payment  was  made  on  the  other. 

On  the  10th  day  of  July,  1896,  the  appellees  filed  their 
complaint  against  the  appellant  and  Theodore  Rosenberg  and 
Adolph  Baer,  alleging  that  they  were  induced  to  make  the 
purchase  by  the  representation  of  the  defendant  Strassheim, 
believed  and  relied  upon  by  them,  that  a  vein  or  deposit  of  coal, 
which  he  was  then  engaged  in  mining,  was  situated  upon  the 
land  and  was  part  of  it,  whereas  it  was  not  situated  upon 
the  land,  and  was  no  part  of  it.  The  complaint  further  al- 
leged that  the  representation  was  fraudulently  made  for  the 
purpose  of  cheating  the  plaintiffs ;  that  the  defendant,  Rosen- 
berg, aided  and  abetted  Strassheim  in  his  fraudulent  scheme ; 
that  the  property  conveyed  was  not  worth  to  exceed  $500, 
and  that  the  unpaid  note  was  still  in  the  hands  of  the  defend- 
ant Baer.  The  plaintiffs  prayed  a  decree  against  Baer  can- 
celling the  note,  judgment  against  Strassheim  and  Rosenberg 
for  $2,000,  the  damages  alleged  to  have  been  sustained,  and 
a  temporary  injunction  restraining  Baer  from  disposing  of 
the  note  until  the  final  hearing.  The  defendants,  Strassheim 
and  Rosenberg,  denied  the  fraudulent  conduct  charged  against 
them. 

It  is  assigned  for  error  that  the  case  was  tried  as  a  suit  in 
equity,  whereas  it  was  a  suit  at  law ;  that  the  court  en-ed  in 
submitting  certain  questions  to  the  jury,  instead  of  the  whole 
case ;  tliat  the  court  erred  in  instructing  the  jury  that  if  they 
were  unable  to  agree  upon  an  answer  to  any  one  or  more  of 
the  interrogatories,  their  foreman  might  write  the  answer  of 
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a  majority  thereto ;  that  the  court  erred  m  receiving  the  an- 
swer of  a  majority  of  the  jury  to  a  part  of  the  interrogatories ; 
that  the  court  otherwise  erred  in  instructing  the  jury ;  and 
that  the  findings  and  decree  were  contrary  to  law,  and  not 
warranted  by  the  evidence. 

It  does  not  appear  from  the  abstract  that  the  defendants, 
or  either  of  them,  made  any  objection  below  to  the  manner 
in  which  the  suit  was  tried.  The  method  of  ascertaining  the 
facts  which  the  court  adopted  was  acquiesced  in  by  all  par- 
ties, and  it  is  only  in  this  court  that  it  is  made  the  subject  of 
complaint.  If  the  defendant  was  dissatisfied  with  the  mode 
of  trial,  he  should  have  interposed  his  objections  at  the  time. 
Strouae  v.  Bank^  9  Colo.  App.  478. 

But  when  the  defendant  prepared  his  abstract  of  the  record, 
he  abandoned  all  his  assignments  of  error  which  bring  into 
question  the  findings,  the  decree,  the  instructions,  or  the 
course  pursued  by  the  court  at  the  trial.  Rule  19  of  this 
court  makes  it  obligatory  upon  an  appellant,  or  plaintiff  in 
error,  to  furnish  us  with  a  printed  abstract,  which  shall  pre- 
sent the  parts  of  the  record  to  which  reference  is  made  in  the 
assignment  of  errors,  and  omitted  parts  are  regarded  as 
waived.  Now  this  abstract  contains  no  instructions,  no  in- 
terrogatories, no  response  by  the  jury,  and  no  decree  or  judg- 
ment, and  it  furnishes  us  with  no  means  of  determining 
whether,  in  respect  to  any  such  matters,  the  court  erred  or 
not.  In  behalf  of  the  party  responsible  for  the  abstract,  we 
confine  our  investigation  to  the  matters  which  we  find  in  it, 
unless  some  reason  more  cogent  than  any  appearing  here,  re- 
quires a  departure  from  the  rule.  Otto  v.  Hilly  11  Colo.  App. 
431 ;  Kelly  v.  Doyle^  12  Colo.  App.  88;  Johnson  v.  Spohr,  12 
Colo.  App.  371. 

Error  is  also  assigned  as  follows :  "  The  court  erred  at 
the  trial  in  receiving  incompetent  testimony  over  the  objec- 
tion and  exception  of  appellant."  *'  The  court  erred  in  reject- 
ing competent  evidence  in  the  case,  offered  by  appellant." 
These  assignments  point  us  to  nothing  specific,  and  to  what 
they  were  intended  to  be  applied,  must,  in  the  nature  of  things, 
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be  guesswork.    They  are  totally  insuflBcient.    La9  Animas 
County  V.  Stone^  11  Colo.  App.  476. 

While  there  is  a  failure  to  convey  to  us  any  intelligent  idea 
of  what  the  court  did,  it  does  appear  from  the  abstract  that 
a  judgment  of  some  kind  was  rendered,  and,  because  the 
correctness  of  judicial  proceedings  is  presumed,  that  judg- 
ment will  be  affirmed. 


[No.  1708.] 
MiLLEB  y.  Grap. 

1.  RBPI.BTIH — JUBISDIOnOH  OF  JUSTICE  OF  THE  PbAOS. 

In  TepleTin  the  jurisdiction  of  a  justice  of  the  peace  is  ooextenslTe  with 
his  county. 

2.  Rbpubvih—Affidavit— PaiHciPAii  and  Agent. 

In  a  replevin  suit  it  is  not  necessary  that  the  affidavit  he  made  in  person 
by  the  plaintiff  hut  may  be  made  by  his  attorney  or  agent 

3.  Appellate  Pbactice — Presumption— ^Affidavit  in  Replevin. 
On  appeal  from  a  judgment  in  replevin  if  the  abstract  does  not  contain 

the  affidavit  it  will  be  presumed  that  it  was  made  by  a  person  quali- 
fied to  make  it. 

4.  BbPLBVIN — JUBtSDIOTION  OF  JUSTICE  OF  THE  PEACE — AFFIDAVIT. 

In  order  that  a  justice  of  the  peace  may  have  jurisdiction  to  issue  a  writ 
of  replevin  the  value  of  the  property  claimed  must  not  exceed  1300, 
and  the  affidavit  must  show  its  real  Value,  but  it  is  sufficient  if  it 
state  the  aggregate  value. 

5.  Replevin — Evidence — Aorbement— Consideration. 

In  an  action  of  replevin  where  plaintiff  claimed  title  under  a  chattel 
mortgage,  it  was  not  error  to  refuse  to  admit  in  evidence  proof  that 
part  of  the  property  had  been  seized  by  other  parties  under  some 
claim  of  lien,  that  plaintiff  brought  suit  for  its  recovery,  and  that 
he  promised  to  relinquish  his  claim  upon  the  remainder  in  con- 
sideration of  an  agreement  by  defendant  to  pay  a  part  of  the  expense 
of  litigation  of  that  suit,  where  it  does  not  appear  that  defendant 
performed  any  part  of  his  agreement. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  JoHK  C.  FiTKAM,  for  appellant. 
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No  appearance  for  appellee. 

Thomson,  J. 

The  appellee  brought  replevin  against  the  appellant  before 
a  justice  of  the  peace  to  recover  a  number  of  articles  of  per- 
sonal property.  The  affidavit  fixed  their  value  at  1^100.  The 
defendant  moved  to  dismiss  the  action  on  the  ground  that  his 
residence  and  the  location  of  the  goods  were  outside  of  the 
justice's  precinct,  although  within  his  county.  The  motion 
was  overruled.  The  defendant  further  moved  to  quash  the 
affidavit,  because  it  was  not  made  by  the  plaintiff,  and  because 
it  did  not  show  the  separate  value  of  each  article  of  property, 
but  only  the  gross  value  of  the  whole.  This  motion  was  also 
overruled.  The  justice  rendered  judgment  against  the  de- 
fendant, and  he  appealed  to  the  county  court,  where  both 
motions  were  again  presented,  and  again  denied. 

In  replevin  the  jurisdiction  of  a  justice  of  the  peace  is  co- 
extensive with  his  county,  and  any  other  ruling  upon  the 
motion  to  dismiss  than  that  which  was  made,  would  have  been 
wrong.  General  Statutes,  sec.  2025.  An  affidavit  by  the 
plaintiff,  personally,  was  not  necessary.  His  agent  or  attorney 
was,  equally  with  himself,  qualified  to  make  it.  General  Stat- 
utes, sec.  2023.  The  abstract  does  not  contain  the  affidavit, 
and  if  it  was  made  by  some  person  other  than  the  plaintiff,  that 
person  will  be  presumed  to  have  possessed  the  proper  qualifica- 
tion. In  order  that  a  justice  of  the  peace  may  have  jurisdic- 
tion to  issue  a  writ  of  replevin,  the  value  of  the  property 
claimed  must  not  exceed  f  300,  and  the  affidavit  must  show 
its  real  value.  General  Statutes,  sees.  2022, 2023.  The  state- 
ment of  value  is  required  for  purposes  of  jurisdiction.  It  must 
appear  upon  the  face  of  the  affidavit  that  the  justice  has  juris- 
diction of  the  action,  and,  therefore,  the  value  must  be  stated. 
But  a  statement  of  aggregate  value  satisfies  the  terms  of  the 
statute  and  there  is  no  reason  outside  of  those  terms  why  the 
affidavit  should  contain  anything  more. 

The  plaintiff's  claim  of  title  was  based  on  a  chattel  mort> 
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gage,  executed  to  him  by  the  defendant.  The  latter  offered 
to  prove  that  a  portion  of  the  mortgaged  property  had  been 
seized  by  other  parties  under  some  claim  of  lien;  that  the 
plaintiff  brought  suit  against  them  for  its  recovery ;  and  that 
he  promised  to  relinquish  his  claim  upon  the  remainder,  in 
consideration  of  an  agreement  by  the  defendant  to  pay  part 
of  the  expense  of  that  litigation.  It  was  not  claimed  that  the 
defendant  ever  performed  his  agreement  in  whole  or  in  part, 
or  that  either  party,  afterwards,  attached  any  consequence  to 
it.  The  court  refused  the  proof  on  the  ground  that  the  sup- 
posed promise  was  not  supported  by  any  sufficient  considera- 
tion. Certainly,  if  the  defendant  performed  no  part  of  his 
agreement,  he  was  not  in  a  situation  to  avail  himself  of  the 
plaintifTs  promise,  and  the  evidence  was  not  admissible. 

On  the  question  whether,  prior  to  commencing  his  action, 
the  plaintiff  demanded  the  property  from  the  defendant,  both 
parties  testified  that  he  did ;  according  to  the  plaintiff,  there 
was  a  direct  refusal ;  and  according  to  the  defendant,  there 
was  what  was  equivalent  to  a  refusal.  In  the  condition  of 
the  evidence  when  both  parties  rested,  there  was  no  question 
for  the  jury  to  pass  upon,  except  the  value  of  the  property, 
and  the  court  so  instructed  them.  Fault  is  found  with  the 
instruction,  but  it  was  manifestly  right. 

The  judgment  will  be  affirmed. 


[No.  1700.] 
Baily  v.  Carndupp  et  al. 


1.  PmHCIPAIf  AND  AeSNT — LlABILITT    OF   CUSTOMER  TO   BROKEB  FOB 

Failure  to  Deliver  Stock  Sold. 
Where  a  party  employs  a  broker  to  seU  stock  and  after  the  broker  sells 
refuses  to  deliver  the  stock,  he  is  liable  to  the  broker  for  his  loss  in 
purchasing  the  stock  in  the  market  to  fill  the  contract  of  sale  in 
addition  to  the  broker^s  commission  for  making  the  sale. 

2.  Principal  and  Agent — Sales — Delivery. 

The  principle  that  the  seller  of  pei*sonal  property  is  not  bound  to  de- 
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liver  the  property  till  paid  the  price,  does  not  apply  as  between  a 
seller  of  stock  and  his  broker  employed  to  make  the  sale. 

3.  Practice — Instructions.   -- 

One  cannot  object  on  appeal  to  a  failure  of  the  trial  court  to  submit  an 
issue  to  the  Jury  where  he  asks  for  no  instruction  on  the  issue 
and  makes  no  definite  objections  to  the  instructions  as  given,  nor 
indicates  to  the  court  the  proposition  on  which  he  relies. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Geo.  A.  Smith,  for  appellant. 

Mr.  Hbnby  W.  Hobson  and  Mr.  John  S.  Macbeth,  for 

appellees. 

BiSSELL,  P.  J. 

There  is  no  dispute  about  the  principal  matters  of  fact, 
which  being  established,  determine  the  right  of  this  appeal. 
They  are  conceded  by  the  pleadings,  established  by  the  testi- 
mony and  found  by  the  verdict.  Therefrom  we  gather  that 
in  November,  1896,  Baily,  the  appellant,  employed  CarndufE 
&  Rusch  as  brokers  to  sell  for  liim  on  the  exchange  at  Col- 
orado Springs  700  shares  of  Anaconda  stock.  At  the  time 
of  the  employment  and  when  the  direction  to  sell  was  given 
no  limitation  was  placed  on  the  authority  of  the  brokers  other 
than  as  to  the  price  at  which  the  stock  must  be  sold  and  the 
sum  which  it  must  net  the  seller  Baily.  Acting  under  this 
general  authority  Camduff  &  Rusch  sold  the  stock  on  the 
exchange  within  the  named  price  limit  and  thereafter  noti- 
fied him  of  the  sale  and  the  price  received.  Thus  far  there 
is  no  dispute.  The  parties  are  substantially  agreed  in  their 
statements  and  if  they  were  not  these  facts  are  established 
by  the  admissions  in  the  pleadings  as  well  as  by  the  verdict 
of  the  jury.  We  now  come  to  a  disagreement  between  the 
brokers  and  the  principal  as  exhibited  by  the  testimony.  The 
brokers  insist  that  they  notified  Baily  of  the  sale' immediately 
after  the  transaction  and  that  he  said  he  would  deliver  the 
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stock  at  the  First  National  Bank  in  Denver.  Baily  insists 
his  statement  was  that  he  would  deliver  the  stock  at  the 
First  National  Bank  in  Denver  on  receipt  of  the  currency  to 
which  he  was  entitled  from  the  sale  price.  We  do  not  re- 
gard this  difference  as  one  of  serious  consequence  because 
as  we  conceive  subsequent  events  wholly  destroy  the  signifi- 
cance and  importance  of  Baily's  contention,  even  though  it 
is  found  to  be  true.  At  all  events  on  the  afternoon  of  the 
day  of  the  sale  the  brokers  wrote  a  letter  to  Baily  and  sent 
him  what  is  known  as  a  brokers'  statement  and  a  check  on 
the  First  National  Bank  of  Colorado  Springs  for  the  sale 
price.  On  Saturday  Baily  went  to  the  First  National  Bank 
of  Denver  with  his  stock  and  when  that  bank  refused  to  credit 
his  account  with  the  amount  of  the  brokers'  check,  he  declined 
to  leave  the  stock  and  notified  the  brokers  that  he  would  not 
carry  out  the  transaction.  Thereupon  one  of  the  brokers 
came  to  Denver,  stated  the  situation  and  informed  him  that 
they  had  been  employed  as  brokers  to  sell  the  stock ;  that  in 
the  exercise  of  the  authority  it  had  been  sold,  and  under  the 
rules  covering  the  exchange,  of  which  they  were  members, 
they  were  bound  to  deliver  the  stock,  and  if  he  failed  to  fur- 
nish the  shares  they  would  be  compelled  to  buy  the  stock  in 
at  whatever  price  tliey  might  be  compelled  to  pay  and  de- 
liver it  under  their  contract.  To  this  Baily  responded  that 
it  made  no  difference  to  him  what  they  did  and  what  their 
obligations  were  for  he  should  refuse  to  deliver  the  stock. 
At  this  time  Baily  made  no  demand  for  the  money  nor  did 
he  offer  to  deliver  the  stock  on  receipt  of  the  currency  or  of 
bankable  funds.  '  He  simply  declined  to  deliver  it  at  all  and 
said  the  deal  was  off  and  he  would  not  carry  out  his  con- 
tract. This  is  the  condition  which  in  our  judgment  wholly 
concluded  Baily  with  respect  to  this  contention  or  his  de- 
fense. 

It  is  conceded  by  the  attorney  for  the  appellant,  as  indeed 
it  must  be  under  the  authorities,  that  where  a  broker  sells 
stock  in  obedience  to  the  instructions  of  his  customer  who 
refuses  to  deliver,  the  customer  will  be  liable  to  the  broker 
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for  the  losses  which  he  may  sustain  ia  fulfilling  the  contract. 
This  proposition  which  the  learned  counsel  for  the  appellant 
so  frankly  and  rightly  concedes  is  doubtless  the  law.  The 
concession  relieves  us  of  Uie  necessity  to  fully  examine  the 
question,  or  to  cite  many  authorities  to  the  point.  Vide  Si$- 
tare  v.  Best,  88  N.  Y.  627. 

Every  fact  essential  to  render  Baily  liable  for  the  loss  was 
stated  at  the  outset.  Camduff  &  Rusch  were  brokers.  Baily 
employed  them  to  sell  700  shares  of  Anaconda  stock,  and 
placed  no  limitation  on  the  power  to  sell,  save  as  respects  the 
price  at  which  the  stock  was  to  be  sold.  The  stock  was  sold 
within  the  price  limit,  and  tlie  principal  and  the  brokers  be- 
came bound  to  deliver  to  the  vendee  the  700  shares  of  Ana- 
conda stock.  The  principal  refused  to  deliver.  It  there- 
fore follows  under  this  conceded  principle,  the  brokers  would 
have  a  right  to  go  into  the  market  and  buy  it  at  the  best  price 
they  could  to  fulfill  their  contract,  and  hold  the  principal  not 
only  for  their  commission  but  for  their  loss.  This  was  the  ver- 
dict, and  this  was  the  judgment.  There  is  no  controversy 
about  the  sum  which  the  brokers  were  compelled  to  pay  for  the 
stock  or  the  commissions  to  which  they  were  entitled.  The 
sum  total  was  the  verdict.  This  leaves  only  the  consideration 
whether  what  happened  was  a  sufficient  defense.  The  appel- 
lant has  built  up  an  elaborate  argument  to  the  point,  that  where 
a  pereon  buys  the  vendor  is  not  bound  to  deliver  except  on 
the  receipt  of  the  price.  This  would  be  of  significance  and 
force  if  the  facts  warranted  its  application.  It  is  true  as  a 
general  proposition,  and  is  the  law  applicable  to  the  sale  of 
personal  property.  The  suit  presents  no  such  case.  There 
is  nothing  to  show  that  tlie  brokera  were  the  purchasers  of 
the  stock.  If  they  were  not  buyers,  but  simply  brokers,  the 
principle  contended  for  has  no  application.  The  appellant 
next  insists  that  the  instructions  which  the  court  gave  were 
erroneous  because  they  failed  to  leave  it  to  the  jury  to  deter- 
mine whether  there  was  any  modification  of  the  contract  after 
the  employment.  There  are  several  answers  to  the  conten- 
tion ;  the  first  is  that  the  appellant  offered  no  such  instruc- 
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tion.  He  simply  objected  to  the  instructions  given,  asked 
no  other,  made  no  definite  objection  to  the  instructions  as 
given,  nor  in  any  manner  indicated  to  the  court  the  propo- 
sition on  which  he  relied.  In  the  next  place  we  do  not  be- 
lieve, as  a  matter  of  law,  the  instruction  which  he  desired 
would  have  been  right.  The  transaction  was  complete  when 
the  same  was  made.  The  rights  and  responsibilities,  the  lia- 
bilities and  remedies  of  the  vendor  and  the  brokers  were  de- 
termined at  that  time.  The  vendor  was  then  bound  to  de- 
liver bis  stock  either  to  the  vendee  or  the  brokers,  and  he 
could  in  no  manner  insist  on  a  delivery  in  Denver,  because 
this  was  not  made  a  condition  at  the  time  of  the  employ- 
ment, and  if  the  brokers  afterwards  waived  and  agreed  to  re- 
ceive in  Denver,  there  was  no  plea  or  proof  to  that  point  nor 
instruction  asked  with  reference  to  it,  so  that  the  proposition 
ought  to  have  been  submitted  to  the  jury. 

Conceding,  however,  the  brokers  did  agree  to  send  the  cash 
to  the  bank,  or  conceding  that  Baily  so  understood  the  agree- 
ment after  the  sale  and  that  the  brokers  failed,  yet,  that  did 
not  relieve  the  principal  from  his  liability.  We  may  concede 
Baily  had  the  right  to  reject  the  brokers'  check  and  refuse 
then  to  deliver  the  stock,  if  as  he  claims  it  was  understood 
after  the  sale  the  money  was  to  be  sent  to  the  Fii'st  Na- 
tional Bank  of  Denver.  If  this  be  true  there  was  no  limit  of 
time  within  which  that  was  done.  Baily  insists  the  money 
was  to  come  on  Saturday  because  he  wanted  it,  but  there 
was  no  agreement  between  the  brokers  and  the  principal  that 
the  money  was  to  be  sent  on  that  day  as  a  condition  preced- 
ent to  the  delivery  or  to  a  valid  sale.  There  is  nothing  in 
the  testimony  warranting  this  conclusion.  When  he  refused 
to  deliver  the  stock  and  receive  the  brokers'  check,  the  broker 
came  to  Denver  on  Monday  and  demanded  the  stock.  At 
tJiis  time,  under  the  proof,  the  vendor  Baily  was  bound  to 
deliver.  He  might  doubtless  have  then  insisted  the  money 
should  be  paid  before  he  would  surrender  his  certificate,  but 
this  was  not  his  statement.  He  simply  repudiated  the  sale 
and  refused  absolutely  to  deliver.     Under  these  circum- 
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stances  it  does  not  lie  with  him  to  insist  that  he  may  repudi- 
ate the  sale  because  the  brokers'  check  was  sent  to  the  bank 
in  place  of  the  money  or  because  no  money  was  offered* 
The  broker  was  not  bound  to  offer  the  money.  It  may  be 
very  gravely  questioned  whether  the  vender  was  not  bound 
to  deliver  the  stock  to  the  brokers,  that  they  might  tender 
it  to  the  purchaser  and  receive  the  money  and  then  remit  to 
the  seller.  We  are  not  called  on  to  decide  this  precise  ques- 
tion, but  such  would  appear  to  be  the  natural  and  inevitable 
rule.  The  broker  is  the  seller's  agent ;  he  stands  in  place  of 
the  principal,  and  as  a  rule  it  may  be  safely  said  the  broker 
is  not  bound  to  advance  the  money  before  the  principal  de- 
livers the  stock  to  him  which  he  has  instructed  and  author- 
ized him  to  selL  To  this  extent  at  least  it  would  appear  as 
though  the  seller  was  bound  to  trust  the  broker  whom  he 
employs.  Whether  this  be  or  be  not  true  to  its  full  extent, 
it  is  true  that  at  the  time  of  the  demand  on  Monday,  in  Den- 
ver, Baily  was  bound  to  deliver  the  700  shares  of  stock  to 
the  brokers  that  they  might  complete  their  contract.  We 
need  not  decide  whether  he  had  a  right  to  insist  on  the 
receipt  of  the  cash  as  a  condition  precedent  to  the  delivery. 
He  simply  said,  "  The  money  did  not  come  here  Saturday  and 
the  deal  is  off."  The  trouble  is  the  stock  went  from  85  to 
107  within  twenty-four  or  thirty-six  hours,  and  the  seller 
apparently  thought  he  had  a  chance  to  make  this  better  price, 
and  as  he  put  it,  what  loss  might  come  to  the  brokers  was 
no  concern  of  lus,  and  the  brokers  could  protect  themselves 
the  best  they  could.  We  do  not  believe  he  had  any  such 
right. 

We  are  unable  to  discover  any  error  in  the  record  which 
warrants  a  reversal  of  the  judgment ;  we  believe  the  verdict 
was  right  and  that  the  judgment  is  sustained  not  only  by  the 
facts  but  by  the  law,  and  it  will  accordingly  be  affirmed. 

Affirmed. 
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[No.  1081.] 
The  People  fob  the  use  op  Schayeb  v.  Kendall 

ET  AL. 

1.  Limitation— Suit  against  Sheriff  fob  Gonybbsion  of  Punds. 
Where  a  sheriff  converted  to  his  owd  use  money  received  from  the  sale 

of  property  under  a  writ  of  attachment,  limitation  would  not  begin 
to  ran  against  an  action  by  the  attachment  plainti£E  on  the  official 
bond  of  the  sheriff  to  recover  the  money  converted  until  final  Judg- 
ment was  entered  in  the  attachment  suit  in  favor  of  plaintiff,  both 
as  to  the  attachment  defendant  and  an  intervener  claiming  the 
property. 

2.  Sheriffs — Liability  of  Sureties — Conversion  of  Punds. 
Where  money  came  into  the  hands  of  a  sheriff  by  sale  of  perishable 

property  under  a  writ  of  attachment  and  pending  the  litigation  in 
the  attachment  suit  but  after  the  sale  of  the  property,  the  sherifiTs 
term  of  office  expired  and  he  was  re-elected  and  gave  a  new  official 
bond  and  when  the  attachment  suit  was  ended  the  sheriff  defaulted 
in  the  payment  of  the  attachment  fund,  the  sureties  on  his  official 
bond  at  the  time  of  the  execution  of  the  writ  and  sale  of  the  prop- 
arty  were  liable  for  his  default. 

Hrrar  to  the  District  Court  of  Garfield  County. 

Mr.  M.  J.  Babtlet,  for  plaintiff  in  error. 

Mr.  Henbt  T.  Sale,  for  defendants  in  error. 

Bissell,  p.  J. 

The  plaintiff  in  error  presents  but  two  propositions  as 
determinative  of  the  issues  raised  by  the  record,  and  the 
defendants  only  by  negation  contest  the  positions  assumed 
in  the  argument.  The  statute  of  limitations  and  the  non- 
liability of  the  sureties  on  tiie  first  bond  executed  were  the 
matters  of  defense. 

Botii  are  inadequate  and  have  been  so  adjudged.  As  to 
at  least  one  question  the  proposition  is  foreclosed  by  a  deci- 
8i<m  of  the  supreme  court. 
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Kendall  was  elected  sheriff  of  Grarfield  county  in  1885, 
gave  a  bond  as  required  by  statute,  but  this  obligation  prov- 
ing unsatisfactory  to  the  county  authorities  he  gave  a  new 
bond  with  the  present  defendants  as  sureties  in  January, 
1887.  While  this  obligation  was  in  force,  and  in  the  follow- 
ing May,  Wolf  and  Schayer  and  sundry  other  parties  com- 
menced suits  by  attachment  against  Dalton  &  Riley  on 
divers  money  demands.  Under  the  writs  the  sheriff  seized  a 
lot  of  goods  supposed  to  belong  to  the  firm.  They  were 
perishable  and  the  attaching  creditors  obtained  an  order  of 
which  no  complaint  was  made,  directing  the  sheriff  to  sell  the 
property  and  hold  the  money  to  await  the  result  of  the  suits. 
The  property  was  sold  and  the  sheriff  got  the  money,  which 
amounted  to  about  $1,800.  In  these  suits  one  Caddon  in- 
tervened claiming  title  to  the  property.  The  intervener 
made  no  complaint  about  the  sale  of  the  property,  but  simply 
insisted  the  goods  were  his  and  he  was  entitled  to  the  pro- 
ceeds. Judgment  was  entered  in  the  'county  court  against 
the  intervener  and  subsequently  against  the  attaching  de- 
fendants. The  intervener,  however,  took  an  appeal  to  the 
district  court  as  he  might,  and  the  case  stood  in  that  court 
for  further  trial  de  novo  under  the  statute.  Therein  a  like 
order  was  made  requiring  the  sheriff  to  hold  the  money  to 
await  the  determination  of  the  issue  raised  by  the  petition  of 
intervention.  Whether  this  order  was  at  all  necessaiy  we 
do  not  consider  for  no  question  is  made  respecting  it  by  any 
of  the  parties  in  interest.  All  these  proceedings  were  had 
in  1887  while  Kendall  was  sheriff  and  under  writs  in  his 
hands  for  execution,  while  the  bond  referred  to  was  in  full 
force.  Subsequently  Kendall  defaulted  and  absconded,  hav- 
ing the  money  in  his  possession.  After  this  an  oixler  was 
applied  for  requiring  the  sheriff  or  his  deputy  to  turn  the 
money  over  to  the  clerk.  This  was  done  in  1888.  No  ob- 
jection was  made  to  the  order  and  it  probably  was  entered 
either  by  the  consent  of  all  the  parties  or  without  objection 
from  any.  The  money  was  not  forthcoming,  it  was  not  in 
the  hands  of  the  deputy  or  in  the  office  and  the  sheriff  was 
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gone.  Intermediate  to  some  of  these  proceedings,  and  in 
1887,  Kendall  was  re-elected  sheriff  of  Garfield  county  for 
another  term  and  gave  a  new  statutory  bond  thereafter. 
This  second  bond  was  in  force  when  Kendall  absconded  and 
when  the  orders  to  turn  over  the  money  were  entered.  The 
present  suit  was  not  begun  against  the  bondsmen  until  more 
than  a  year  from  the  time  the  money  was  received,  nor  until 
1891.  The  issue  between  the  attaching  creditors  and  the 
intervener  was  not  concluded  until  October  9, 1890.  This 
litigation  was  finally  determined  in  favor  of  the  attaching 
plaintiffs.  The  suits  against  the  attachment  defendants  had 
long  been  ended.  All  the  claims  of  the  other  attaching 
plaintiffs  passed  by  assignments  to  Schayer,  and  the  whole 
title  to  the  money  ultimately  vested  in  him  and  he  began  • 
this  suit  in  the  name  of  the  people  for  liis  use. 

Manifestly  on  these  facts,  and  they  are  gathered  entirely 
from  the  pleadings,  the  questions  foreshadowed  at  the  com- 
mencement of  the  opinion  are  the  inquiries  to  be  determined. 
Under  the  limitation  statute  which  is  applicable  to  suits 
against  public  ofiBcers,  the  lapse  of  time  would  be  a  good  de- 
fense to  this  action  against  the  bondsmen,  providing  the 
cause  of  action  arose  within  the  meaning  of  the  statute  at 
the  time  Kendall  absconded,  or  at  the  time  the  several  orders 
were  issued  which  required  him  to  pay  over  the  money  to 
the  clerk  of  the  court.  The  time  when  a  cause  of  action 
arises  against  a  sheriff  for  the  breach  of  an  official  duty,  so  as 
to  start  the  statute  running,  has  been  the  subject  of  consider- 
able judicial  discussion.  The  authorities  are  not  all  agreed, 
but  the  weight  of  them  as  determined  by  the  supreme  court 
are  to  the  point  that  the  cause  does  not  necessarily  arise  at 
the  time  the  officer  fails  to  perform  his  duty,  for  at  that  point 
no  legal  wrong  or  injury  to  the  plaintiff  may  have  been  com- 
mitted. If  the  injury  is  complete  at  the  time  of  the  act  the 
statute  starts  to  nm,  but  if  the  act  is  not  legally  injurious 
until  certain  other  consequences  occur,  then  the  cause  of  ac- 
tion does  not  arise  at  the  time  of  the  breach  by  the  officer, 
but  at  the  time  of  the  happening  of  the  injurious  conse- 
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quences.  This  comes  from  the  circumstance  that  there  is 
no  relation  of  contract  between  the  officer  and  the  creditor 
in  whose  favor  the  process  issues,  and  this  creditor  can  have 
no  right  of  action  against  the  officer  and  can  legally  suffer 
no  damage  until  it  comes  to  him  because  of  the  failure  to 
perform.  Bank  of  Hartford  County  v.  Waterman^  26  Conn. 
828;  Clark  v.  Smith,  9  Conn.  879 ;  Lesem  v.  Neal,  58  Mo. 
412 ;  Bailey  v.  Hall,  16  Me.  408 ;  Harriman  v.  WiVeiru,  20 
Me.  93;  Van  Nest  v.  Lott,  16  Abbotts'  Prac.  130;  King  v. 
Rice,  12  Cush.  161 ;  Rose  v.  DunkUe,  12  Colo.  App.  403 ; 
People  V,  Cramer,  15  Colo.  155. 

The  Colorado  case,  as  we  read  it,  is  entirely  decisive  of  the 
proposition.  The  court  therein  reviewed  the  authorities,  con- 
sidei'ed  the  proposition,  cited  the  26th  Connecticut  to  which 
we  have  referred,  adopted  the  reasoning  of  that  case  and 
quoted  largely  from  it,  and  therein  directly  decided  the  stat- 
ute ia  not  to  be  computed  from  the  time  at  which  the  officer 
fails  to  perform  his  duty,  unless  the  injury  to  the  creditor 
then  arises,  but  there  must  be  the  union  of  the  breach  by  the 
officer  and  the  legal  damage  resulting  to  the  creditor  in  order 
to  entitle  him  to  maintain  the  suit  and  start  the  statute  run- 
ning. It  is  quite  clear  from  the  statements  in  these  plead- 
ings no  cause  of  action  came  to  the  plaintiff  Schayer  or  his  as- 
signors prior  to  the  time  judgment  was  rendered  against  the 
intervener  who  was  asserting  an  adverse  title  to  the  stock 
seized  under  the  attachment.  Neither  Schayer  nor  his  as- 
signors could  have  brought  suit  against  the  sheriff  at  the  time 
they  had  judgment  against  Dalton  &  Riley.  These  judg- 
ments were  necessarily  conditions  precedent  to  the  right  to 
sue,  but  of  themselves  they  gave  the  attaching  plaintiff  no 
cause  of  action  because  Caddon,  the  intervener,  was  asserting 
a  title  to  the  property  in  a  way  permitted  by  the  statute,  and 
until  the  controversy  between  him  and  the  attachment  plain- 
tiff was  determined,  and  the  title  to  the  property  adjudicated, 
the  attachment  plaintiff  could  not  sue  the  sheriff  for  the 
money  which  was  the  proceeds  of  the  property  seized.  Since 
this  Ib  true,  and  it  requires  neither  ar^ment  nor  authority 
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to  sustain  the  position,  a  cause  of  action  did  not  under  the 
Cramer  case  come  to  the  plaintiff  until  judgment  was  ob- 
tained on  the  9th  of  October,  1890.  At  this  date  the  statute 
of  limitations  commenced  to  run  and  not  before,  and  this 
suit  was  brought  in  apt  time. 

The  only  remaining  question  respects  the  liability  of  the 
sureties  on  the  bond  given  in  1886,  when  the  attachment  was 
levied  and  the  property  sold.  It  is  quite  generally  true  that 
the  officer  holding  the  writ  and  executing  it,  is  the  one  liable 
to  the  plaintiff  for  the  due  performance  and  for  the  ultimate 
payment  of  the  money  which  comes  into  his  hands  by  virtue 
of  the  process.  This  is  a  general  proposition  respecting 
which  there  is  little  if  any  dispute.  It  is  likewise  true,  the 
sheriff  to  whom  the  process  is  issued  continues  as  the  officer 
for  the  purposes  of  the  execution  of  the  writ  even  after  the 
expiration  of  his  term  of  service  and  the  appointment  or 
election  of  his  successor.  Under  the  ancient  law,  and  this  is 
still  the  rule  in  the  absence  of  a  statute,  when  an  execution 
or  attachment  was  placed  in  the  hands  of  an  officer  for  ser- 
vice and  he  commenced  the  service,  he  continued  its  execution 
to  the  end,  made  sales  of  the  property  thereunder,  collected 
the  money  and  was  responsible  to  the  execution  plaintiff  for 
the  proceeds.  It  made  no  difference  whether  he  remained 
in  office  or  went  out  of  it ;  whether  he  was  succeeded  by  an- 
other or  succeeded  himself.  The  result  in  all  cases  was  pre- 
cisely the  same.  This  rule  hiis  in  no  measure  been  modified 
by  our  statute,  but  the  statute  in  reality  is  declarative  of  the 
provisions  of  the  common  law  respecting  the  duties  and  lia- 
bilities of  officers.  The  sheriff  going  out  of  office  is  given 
express  authority  and  is  directed  by  statute  to  proceed  with 
his  execution  as  if  his  term  had  not  expired  and  the  sureties 
on  his  bond  are  made  liable  for  any  omission  of  his  duty  in 
executing  it  to  the  same  extent  as  though  the  duty  had  been 
performed  during  his  term.  General  Statutes,  1883,  sec.  603. 
This  general  doctrine  is  supported  by  a  great  many  cases,  a 
few  of  which  only  shall  we  cite.  Elkin  et  al.  v.  The  People^ 
8  Scammon,  207 ;  The  State  v.  Hamilton.  16  N.  J.  L.  163 ; 
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Sidner  v.  Alexander^  81  Ohio  State,  378 ;  Crocker  on  Sheriffs, 
§  856  et  seq ;  Murfree  on  Sheriffs,  §  1038 ;  Baker  v.  Baldwin^ 
48  Conn.  131 ;  Tyree  v.  Wilson,  9  Gratt.  (Va.)  59;  Campbell 
V.  Cobb,  34  Tenn.  18 ;  Lawrence  v.  Rice,  12  Metcalf,  627 ; 
Sagely  v.  Livermore,  45  Cal.  613 ;  Tate  v.  People,  6  Colo. 
App.  202 ;  areig  v.  Ware,  25  Colo.  184. 

When,  therefore,  the  writs  of  attachment  came  into  the 
hands  of  the  sheriff,  he  was  bound  to  levy  on  the  property, 
the  property  was  legitimately  sold  in  the  due  performance 
of  his  oflBcial  duty,  and  the  money  regularly  came  into  his 
hands  under  .the  bond  sued  on  and  he  was  directed  then  by 
the  court  to  hold  it  to  abide  the  result.  The  money  came 
into  his  hands  as  sheriff  and  for  the  fulfillment  of  Ids  duty 
with  reference  to  that  fund  die  sureties  on  this  bond  were 
undoubtedly  liable.  The  acts  were  done  while  the  bond  was 
in  force  and  done  by  Kendall  as  sheriff.  He  held  the  money 
as  such  ofiScer  and  was  bound  notwithstanding  the  expiration 
of  his  term  and  the  execution  of  a  new  bond,  to  turn  over 
that  money  to  the  plaintiffs  in  the  suit  on  the  determination 
of  the  question  of  title  in  their  favor.  He  was  not  bound, 
nor  would  he  have  been  bound  had  he  been  succeeded  by 
another  individual  to  turn  these  funds  over  to  the  incoming 
sheriff.  The  sheriff's  bond  under  our  statute  contains  three 
separate  conditions  and  no  one  of  them  requires  him  to  turn 
over  to  his  successor  the  moneys  which  come  into  his  hands 
by  reason  of  the  performance  of  his  ofiBcial  duties.  This  he 
is  bound  to  pay  over  to  th^  party  to  the  suit  who  becomes 
entitled  to  it  upon  its  determination  or  upon  his  completion 
of  tlie  execution  of  the  process.  This  is  established  by  the 
authorities  generally,  is  recognized  by  the  decisions  of  the 
state,  and  to  this  rule  there  seems  to  be  no  well  established 
exceptions.  The  defendants  in  error  cite  us  to  no  case  which 
holds  a  contrary  doctrine. 

The  result  of  the  argument  is,  the  suit  was  brought  in 
apt  time,  was  not  barred 4)y  the  statute  of  limitations  and  the 
bondsmen  in  this  instance  were  liable  for  the  failure  of  the 
sheriff  to  turn  this  money  over  to  the  attachment  plaintiff 
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who  ultimately  established  his  title  thereto.  The  decision 
of  the  court  below  was  not  in  accordance  with  these  rules 
and  the  case  must  therefore  be  reversed  and  sent  back  for 
further  proceedings  in  conformity  with  this  opinion. 

Bevened. 


[No.  1704.] 
HoBKiBK  V.  Walbich  bt  al. 

1.  Chattel  MoBTOAeB— Sffectt  of  New  Mobtoaob. 

Where  a  debt  is  secnred  by  a  chattel  mortgage  the  taking  of  a  new  note 
and  new  chattel  mortgage  to  secure  it,  does  not  of  itself  and  neces- 
sarily extinguish  the  old  debt  or  the  first  chattel  mortgage. 

2.  Same. 

Where  a  chattel  mortgage  being  about  to  become  due  the  mortgagor 
executed  new  notes  and  a  new  chattel  mortgage  on  same  property 
without  any  release  or  agreement  to  release  the  old  mortgage,  but 
the  attorney  for  the  mortgagees  delivered  the  old  mortgage  to  the 
mortgagor  and  before  the  new  mortgage  was  placed  on  record  an 
execution  was  levied  upon  the  property,  whereupon  tlie  old  chattel 
mortgage  was  returned  by  the  mortgagor  to  the  mortgii gees,  Ac/d, 
that  tlie  first  chattel  mortgage  was  not  released  and  that  the  mort- 
gagees were  entitled  to  possession  of  the  property  as  against  the 
sherifif  under  the  execution. 

Appeal  from  the  IH$trict  Court  of  Rio  Grande  County. 
Mr.  Jesse  Stevenson,  for  appellant 
Mr.  Iba  J.  Bloomfield,  of  counsel. 
Mr.  Charles  M.  Coblbtt,  for  appellees. 

BiSSELL,  P.  J. 

The  conflicting  claims  of  different  creditors  and  their  at- 
tempts to  enforce  collection  of  their  debts  has  given  rise  to  an 
unusual  and  somewhat  peculiar  litigation.  In  1896,  one 
Bloom  was  the  owner  of  a  newspaper  in  Del  Norte,  called 
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*^  The  Daily  Enquirer/'  and  of  its  plant.  He  was  indebted 
to  the  State  Bank  and  to  Walrich,  the  appellees,  in  about  the 
sum  of  $364.  To  secure  payment  of  the  debt  he  gave  a 
mortgage  on  the  printing  plant  which  was  duly  recorded. 
The  note  which  represented  the  debt  matured  on  the  23d  day 
of  November,  1896.  At  this  time  he  was  also  indebted  to 
one  Wallace  living  in  Monte  Vista,  and  had  given  Wallace 
a  judgment  note  which  had  either  matured  on  the  23d  or 
which  Wallace  was  entitled  to  declare  due  and  put  into  suit 
and  judgment  Maben,  representing  the  State  Bank,  and 
Walrich  went  to  Del  Norte  on  the  20th  to  enforce  their  secu- 
rity but  finding  it  unmatured  took  no  steps  concerning  it  ex- 
cept to  inform  Bloom  that  it  was  their  intention  to  foreclose 
it  on  the  23d  when  it  should  fall  due.  On  that  date  Bloom 
went  to  Monte  Vista  to  make  some  arrangement  about  it. 
Bloom  desired  an  extension  which  the  other  parties  were  not 
willing  to  give  save  on  receipt  qf  further  and  other  security. 
Negotiations  were  canied  on  between  the  parties  all  day  with 
reference  to  the  extension  and  no  conclusion  was  reached 
until  about  4  o'clock  in  the  afternoon.  Intermediate  to  this 
time  Bloom  went  to  Wallace  with  Walrich  and  attempted  to 
borrow  the  money  to  pay  this  debt.  It  is  not  entirely  certain 
whether  Wallace  was  then  told  of  the  mortgage,  but  he  was 
certainly  advised  by  the  recoixi  of  its  existence  and  it  substan- 
tially appeal's  that  he  had  been  told  it  was  outstanding.  The 
parties  did  not  agree  in  regard  to  the  additional  security, 
though  Bloom  ultimately  turned  over  to  Walrich  and  Maben 
some  claims  which  he  had  against  several  counties  for  print- 
ing and  received  $75.00  thereon  under  an  agreement  that 
when  these  claims  should  be  collected  the  $75.00  should  be 
repaid  and  the  balance  applied  on  the  debt  if  any  of  it  re- 
mained. This  advance  was  not  made  until  several  days  after 
the  23d  so  that  it  in  reality  cuts  no  figure  in  the  disposition 
of  the  question  raised  on  this  record.  About  4  o'clock  in  the 
afternoon  of  the  23d  the  parties  came  to  an  undei-standing 
and  Bloom  agreed  to  give  another  mortgage  and  other  notes 
for  the  principal  and  interest  of  his  debt  to  mature  on  the 
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10th  of  January  following  and  to  be  secured  on  the  same 
property.  It  is  out  of  the  circumstances  attending  the  execu- 
tion of  this  security  and  the  giving  up  of  the  old,  that  the 
rights  of  the  parties  spring.  The  testimony  shows  no  agree- 
ment whatever  between  Walrich  and  Maben  and  Bloom  to 
surrender  the  old  mortgage  or  the  notes ;  there  was  nothing 
apparently  said  about  it.  Both  Walrich  and  Maben  testified 
they  had  no  intention  to  surrender  the  old  security  or  to  release 
it  in  anywise,  and  this  is  not  denied  by  Bloom,  who  only  says 
concerning  it,  that  lie  signed  the  mortgage  and  acknowledged 
it,  and  that  Corlett  surrendered  the  old  mortgage  and  notes. 
Both  Maben  and  Walrich  testified  directly  that  there  was 
nothing  said  about  giving  up  the  old  notes  or  the  old  mort- 
gage and  there  never  was  any  release  of  the  security  or  any 
agreement  to  release  it.  Corlett,  who  drafted  the  instrument 
and  acted  professionally  for  Walrich  and  the  bank,  testified 
ih&t  Bloom  asked  him  if  .it  would  be  light  for  him  to  take 
the  old  mortgage,  and  he  i*eplied  he  supposed  it  would,  and 
Bloom  thereupon  took  it.  This  is  all  there  was  about  it 
While  these  negotiations  were  being  carried  on,  Wallace,  who 
held  the  judgment  note,  either  went  or  sent  an  attorney  to 
Del  Norte  and  entered  suit  in  the  county  court,  took  judg- 
ment, issued  an  execution  on  the  afternoon  of  the  same  day, 
and  put  it  in  tlie  hands  of  the  sheriff  who  seized  the  property 
about  6  or  7  o'clock  in  the  evening.  Bloom  denies  any  con- 
nection with  the  transaction.  Wallace  may  have  caught  on 
to  the  situation  and  attempted  to  secure  an  advantage  over 
the  mortgage  creditors  by  taking  judgment  on  his  note  and 
making  a  levy.  Knowledge  of  Wallace's  judgment  came  to 
Maben  and  Walrich  who  thereupon  left  Monte  Vista  and  went 
to  Del  Norte,  reaching  there  about  9  or  10  o'clock.  They 
went  to  Bloom  and  insisted  it  was  agreed  the  security  should 
be  unimpaired ;  that  he  had  permitted  the  holder  of  the  note 
to  get  an  apparent  advantage  and  the  old  mortgage  and  notes 
should  be  redelivered.  Bloom  made  no  objection  and  gave  up 
the  mortgage,  although  the  notes  he  said  had  been  destroyed. 
The  parties  then  got  a  key  to  the  office,  went  down  and  took 
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possession  under  the  old  chattel  mortgage.  This  was  prior 
to  its  maturity  and  while  the  record  was  unimpaired.  The 
new  mortgage  had  not  been  put  on  record,  there  had  been  no 
release  of  the  old  one  and  it  was  then  in  full  force  and  vigor. 
While  these  parties  were  in  possession  the  sheriff  came  and 
insisted  on  his  levy.  He  ejected  them  and  ttus  suit  was 
brought. 

Manifestly,  the  only  question  in  the  case  is,  did  what  tran- 
spired in  the  giving  of  the  new  mortgage  and  the  security 
operate  to  release  and  discharge  the  old  one,  relieve  the 
property  of  the  lien,  let  in  the  levy  of  the  execution  as  a  prior 
claim  and  Waliich  and  the  State  Bank  thereby  lose  their 
claim  and  debt?  According  to  the  weight  and  volume  of 
the  opinions  on  this  question  we  must  hold  the  old  mortgage 
was  not  discharged,  was  in  force  as  a  valid  security,  and  there- 
under and  by  it  Walrich  and  the  State  Bank^  had  a  right  to 
seize  the  goods  and  they  had  a  good  title  as  against  the  levy 
of  this  execution  issued  on  the  judgment  which  Wallace  had 
obtained.  The  evidence  as  we  have  already  shown  clearly 
discloses  the  intention  on  the  part  of  Walrich  and  the  State 
Bank  to  hold  their  security  on  this  identical  property.  They 
had  no  intention  to  release  it,  nor  did  they  imagine  they  had 
released  it,  nor  did  they  themselves  in  any  wise  surrender 
the  old  note  and  the  old  mortgage.  We  must  concede,  of 
course,  what  the  attorney  did  who  represented  them  bound 
them  if  he  had  authority  to  act  which  he  probably  did,  but 
we  do  not  believe  as  a  matter  of  law  that  the  attorney's  act, 
permitting  Bloom  to  take  the  old  note  and  the  mortgage, 
amounted  either  technically  or  legally  to  a  surrender.  The 
appellants  cite  us  to  a  case  in  Michigan  which  seems  to  hold 
that  the  surrender  of  the  notes  and  the  security  is  an  impor- 
tant circumstance  tending  to  show  an  intention  on  the  part 
of  the  parties  to  surrender  the  old  security.  Possibly,  if  the 
evidence  had  not  been  so  clear  to  the  point  that  this  was  not 
its  purpose  but  the  parties  intended  to  hold  the  property 
subject  to  the  payment  of  this  identical  debt,  we  might  con- 
cur with  the  Michigan  court    We  do  not  believe  the  tacts 
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justify  it.  Especially,  in  view  of  the  consideration,  that  the 
court  found  all  the  issues  in  favor  of  the  plaintiffs  and  if  this 
finding  or  conclusion  was  essential  to  the  judgment  we 
should  be  controlled  by  it,  or  at  least  we  should  be  entitled 
to  accept  it. 

We  haye  grave  doubts  whether  this  principle  is  of  neces- 
sity controlling.  So  far  as  we  are  able  to  see  the  case  of  Bre- 
retan  v.  Bennett^  15  Colo.  254,  in  no  manner  conflicts  with 
our  opinion.  All  that  case  holds  is,  that  where  on  the  matu- 
rity of  a  mortgage  the  mortgagee  took  another  and  put  it  on 
record  and  intermediate  to  the  expiration  of  the  old  one  and 
the  record  of  the  new,  a  third  was  recorded  by  an  innocent 
party,  the  holder  of  the  first  and  third  security  would  be  con- 
cluded and  subordinated  to  the  other,  where  for  upwards  of 
thirty  days  he  permitted  tiie  other  security  to  remain  and 
took  no  steps  for  the  foreclosure  of  his  first  mortgage.  The 
court  seems  to  place  its  decision  largely  on  the  proposition 
that  the  appellant  made  no  effoi-t  to  reduce  the  mortgaged 
property  to  possession  from  the  30th  of  September  until  the 
last  of  November.  As  the  court  puts  it,  "  Whatever  may 
have  been  his  rights  had  he  acted  promptly,  they  were  for- 
feited by  this  delay."  ITiis  clearly  indicates  the  court  must 
have  had  in  mind  the  authorities  which  we  shall  cite  on  this 
question  and  the  principle  which  they  decide.  So  too  the 
other  cases  to  which  the  appellant  refers  us,  seem  largely,  if 
not  entirely,  dependent  on  considerations  of  this  description 
but  if  not,  they  are  so  fully  and  wlioUy  c^erbome  by  the  weight 
and  volume  of  the  cases  that  we  should  in  any  event  be  bound 
to  disregard  them.  It  seems  to  have  been  always  the  law 
that  the  execution  of  a  subsequent  security  of  the  same  de- 
scription and  character  as  the  former  does  not  by  operation 
of  law  extinguish  the  latter.  As  it  was  put  by  Judge  Co  wen 
in  the  20th  Wendell,  this  has  been  the  course  of  adjudication 
for  centuries.  In  that  case  he  puts  many  illustrations,  such 
as  taking  a  bond  and  mortgage  for  sealed  notes  which  does 
not  extinguish  the  notes,  nor  does  the  recovery  of  a  judgment 
on  a  judgment  satisfy  the  latter.     This  case  even  goes  farther 
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than  many  cases  and  approves  the  earlier  authorities  which 
hold  an  agreement  to  accept  or  an  acceptance  of  a  second  bond 
in  satisfaction  of  the  first  is  no  accord  and  satisfaction.  To 
accomplish  this  result  there  must  be  an  express  release,  or  at 
least  a  release  implied  from  a  covenant  not  to  sue.  It  is  the 
general  principle  that  a  chose  in  action  never  satisfies  a  debt. 
The  more  modem  authorities  following  in  the  same  road  all 
express  it  in  the  same  general  way.  The  law  thereunder  is, 
that  where  a  chattel  mortgage  has  been  given  to  secure  a 
debt,  the  taking  of  a  new  note  and  a  new  mortgage  does  not 
of  itself  and  necessarily  extinguish  the  debt  or  the  first  mort- 
gage. Gregory  v.  ThomaSy  20  Wend.  16;  Howard  v.  Na- 
tional Banky  44  Kan.  549 ;  Packard  v.  Kingman  et  al.^  11  la. 
219;  Crosby  v.  Chase,  17  Me.  369;  Hadloekv.  Bulfinch,  31 
Me.  246;  Bodkin  v.  Merit,  86  Ind.  560 ;  Helmetag  v.  Frank, 
61  Ala.  67  ;  Christian  r.  Newberry,  61  Mo.  446  ;  Jagger  Iron 
Co.  V.  Walker,  76  N.  Y.  622;  Flower  v.  Elwood,  66  111.  438; 
Austin  V.  Bailey  et  ah,  64  Vt.  367.  Such  being  the  rule,  it 
must  follow  Walrich  and  the  State  Bank  lost  no  claim  by 
the  acceptance  of  the  new  mortgage  and  the  new  notes,  but 
still  had  the  right  to  insist  on  the  old  security,  providing 
they  proceeded  in  apt  time  and  within  its  life  to  enforce  it, 
especially  as  against  a  party  who  had  knowledge  both  con- 
structive and  actual  of  the  existence  of  their  security.  We 
are  not  compelled  to  resort  to  the  application  of  the  doctrine 
of  notice  derived  from  the  record  of  an  instrument,  nor  to 
consider  what  would  be  or  might  have  been  the  rights  of  the 
parties  had  there  been  an  apparent  release  or  an  agreement 
between  the  parties  to  satisfy  or  release,  or  no  attempt  to 
foreclose  until  after  the  maturity  of  the  original  security  and 
the  levy  of  the  execution  before  the  record  of  the  new  mort- 
gage. The  record  shows  none  of  these  facts.  There  was 
no  release,  nor  was  there  an  agreement  to  release,  nor  was 
there  an  intention  to  abandon  the  security.  The  old  mort- 
gage was  on  record,  it  had  not  expired,  it  was  in  force  at  the 
time  the  parties  undertook  to  take  possession.  They  had 
the  old  mortgage  in  their  possession  given  to  them  by  the 
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debtor  and  with  this  instroment  which  in  the  kw  is  an  adequate 
authority  for  the  purpose,  they  did  within  its  limit  and  dur- 
ing the  hist  day  of  its  life  attempt  to  take  possession  of  the 
property.  Under  these  circumstances  we  are  quite  unable 
to  see  how,  in  the  light  of  the  principle  which  we  have  just 
announced,  the  judgment  creditor  could,  by  obtaining  his  exe- 
cution and  levying  it,  obtain  a  priority  over  those  parties 
who  had  a  valid  unexpired  security,  under  and  by  virtue  of 
which  they  were  proceeding  to  take  possession  as  by  law 
they  might. 

The  decision  of  the  court  below  is  in  accord  witii  this  view 
and  its  judgment  will  therefore  be  affirmed. 

Affirmed* 


14  187 
17  116 
•17    117 

[Wo.  1687.]  ^  »i 

The  Boabd  of  County  Commissionbrs  of  Rio  Geandb 
Co.  V.  Bloom. 


1.  Pbaotics — Claims  Against  CoimTY— Pbesentation  to  Boabd. 
In  an  action  against  the  board  of  county  commissioners  on  a  claim 

against  the  county,  it  mast  be  alleged  and  proven  that  the  claim 
was  presented  to  the  board  of  county  commissioners  for  audit  and 
allowance  and  was  rejected,  or  that  a  reasonable  time  has  elapsed 
since  its  presentation  and  the  board  has  failed  or  refused  to  act  on 
the  same. 

2.  EUCCTI0N8 — Publication  of  List  of   Nominations— Evidbnob 

— Valub  of  Publication. 

In  an  action  against  a  board  of  county  commissioners  by  a  publisher  of 
a  newspaper  for  the  value  of  space  and  work  in  publishing  a  list  of 
nominations  for  office,  testimony  that  the  amount  sued  for  was  the 
customary  and  reasonable  charge  for  that  sort  of  work  in  the  state 
is  not  sufficient  proof  of  the  value  ;  the  proof  must  be  as  to  the 
value  of  the  space  and  the  work  in  the  particular  paper  in  which  it 
was  published. 

8.  Same. 

In  an  action  to  recover  for  publishing  a  list  of  nominations  for  office, 
where  the  plaintiff  testified  as  to  the  value  of  the  publication,  it 
was  error  to  refuse  to  permit  tlie  defendant's  counsel  to  cross-exani- 
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ine  him  as  to  the  cost  and  value  of  lahor  and  material  which  went 
into  the  publication,  and  also  with  reference  to  sale  of  space  in  the 
same  paper  at  other  times  and  for  other  purposes. 

Appeal  from  the  District  Court  of  Rio  Grande  County. 

Mr.  Chaklbs  M.  Coblett,  for  appellant. 

Mr.  Jesse  Stephenson  and  Mr.  Ira  J.  Bloomfield, 
for  appellee. 

Mr.  Eugene  Engley,  of  counsel. 

BiSSELL,  P.  J. 

On  the  10th  of  February,  1897,  Bloom  began  this  suit 
against  the  county  commissioners  of  Rio  Grande  county  to 
recover  $1,029.50  for  publishing  six  times  in  a  newspaper 
called  the  "Del  Noi"te  Daily  Enquirer,"  a  list  of  the  nomina- 
tions of  officers  to  be  voted  for  at  the  general  election  to  be 
held  in  November,  1896.  He  alleged  he  was  entitled  to  pay 
at  the  rate  of  seventy-five  cents  per  inch  or  folio  for  the  first 
publication  and  forty  cents  for  each  subsequent  publication, 
and  to  count  the  space  by  inches  or  by  the  theoretical  folios 
which  it  would  take  to  occupy  those  inches,  and  he  was  there- 
fore entitled  to  i*eceive  the  sum  for  which  he  brought  suit. 
He  alleged  that  he  presented  the  claim  for  audit  and  allow- 
ance to  the  board  when  in  regular  sessions  on  the  11th  of 
January,  1897 ;  that  the  board  remained  in  session  until  Jan- 
uary 22,  when  it  adjourned,  having  failed  or  refused  to  al- 
low the  claim  or  any  part  of  it.  The  plaintiff  subsequently 
amended  his  complaint  and  inserted  an  allegation  of  the  reason- 
able value  of  the  services.  This  was  on  the  hypothesis,  I 
suppose,  of  a  decision  of  this  court,  wherein  we  held  that  the 
statute  giving  printers  seventy-five  cents  a  folio  for  the  first 
insertion  and  forty  cents  for  each  subsequent  publication,  did 
not  refer  to  publications  of  this  description  but  only  to  legal 
documents.    However  that  may  be*  the  amendment  was  made. 
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The  board  demurred  to  the  complaint  and  when  the  demurrer 
was  overruled  they  answered,  admitting  the  publication,  but 
denying  the  value  and  setting  up  that  the  board  referred  tlie 
bill  to  a  legal  adviser  for  his  opinion,  and  that  the  matter 
could  not  be  determined  until  the  next  regular  meeting  which 
was  always  holden  in  April.  The  curious  thing  about  the 
whole  matter  is  that  neither  side  presented  any  testimony 
about  the  rejection  of  the  claim  nor  was  any  action  of  the 
board  ever  proven.  This  matter  seems  to  have  been  wholly 
lost  sight  of,  and  the  case  tried  simply  on  one  question,  viz, 
the  reasonable  value  of  the  services  rendered. 

There  are  at  least  three  persuasive  and  controlling  rea- 
sons for  the  reversal  of  this  judgment.  It  may  be  debatable 
whether  any  one  of  them  alone  would  suffice,  and  thereon 
we  could  satisfactorily  rest  our  decision.  From  a  careful  ex- 
amination of  the  whole  record,  however,  we  conclude  the  sit- 
uation compels  the  result. 

We  are  very  greatly  embarrassed  in  our  determination  of 
the  first  question  by  what  has  already  been  suggested  respect- 
ing the  condition  of  the  record.  There  is  no  doubt  a  plain- 
tiff must  prove  the  presentation  of  his  claim  to  the  board  of 
county  commissioners  for  audit  and  allowance,  and  it  must 
be  rejected,  or  a  reasonable  time  for  action  must  elapse  be- 
fore he  may  commence  an  independent  suit  to  recover  it. 
This  question  has  been  indirectly  considered  by  this  court 
several  times,  though  we  have  had  no  occasion  to  decide  it. 

The  matter  has  been  recently  before  the  supreme  court, 
and  the  cause  was  decided  at  the  present  term.  Board  of 
County  Commissioners  of  Rio  Q-rande  County  v.  Jas.  F.  Phye^ 
59  Pac.  Rep.  55.  In  this  case  the  court  held  the  presenta- 
tion of  a  claim  for  audit  and  allowance  a  condition  precedent 
to  the  right  to  maintain  an  action  thereon  in  any  court. 
This  disposes  of  that  proposition.  The  complaint  was  not 
demurrable  because  it  alleged  the  board  adjourned  and  failed 
and  refused  to  allow  the  claim  .or  any  part  of  it.  Had  the 
allegation  been  supported  by  competent  proof,  it  would  have 
supported  the  suit.    There  was  likewise  an  aider  by  the  an- 
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swer  of  the  defendant,  which  conceded  the  claim  had  been 
presented  for  audit,  but  there  was  an  averment  of  a  necessity 
to  examine  it  and  obtain  a  legal  opinion  about  it  before  either 
allowing  or  refusing  it,  and  further  that  there  was  not  time 
prior  to  the  adjournment  of  the  board  to  obtain  the  opinion. 
This  matter  was  not  made  the  subject  of  proof  at  the  trial. 
For  these  reasons  we  are  left  in  the  dark  as  to  precisely  what 
the  situation  was,  and  we  find  it  difficult  to  decide  what 
course  ought  to  be  taken  with  reference  to  this  particular 
proposition.  The  presentation  was  necessary.  This  was  al- 
leged. A  refusal  either  actual  or  presumptive  is  likewise 
necessary.  This  was  alleged.  The  defendant  attempted  to 
aver  the  necessity  for  legal  examination,  and  the  want  of 
sufficient  time  before  adjourment  for  this  purpose.  This 
might  have  been  enough  but  it  is  not  proven.  Both  these 
matters  ought  to  have  been  the  subject-matter  of  evidence. 
We  do  not  intend  to  hold  there  must  be  a  direct  refusal  to 
pass  on  the  claim.  A  refusal  to  adjust  or  audit  may  be  a 
matter  of  legal  inference  from  the  lapse  of  time,  and  thereby 
as  w^U  established  as  by  exact  evidence  of  a  refusal  by  the 
records  of  the  commissioners.  The  one  surely  ought  to  be 
the  equivalent  of  the  other.  What  the  future  trial  may 
show  we  cannot  anticipate.  We  can  only  indicate  that  if 
there  be  proof  on  the  trial  that  at  the  subsequent  meeting  in 
April  the  board  still  failed  to  pass  on  it,  the  law  would  at- 
tach as  a  result  the  force  and  effect  of  a  refusal  and  justify 
and  warrant  the  suit.  All  we  intend  to  decide  is,  that  there 
must  be  a  presentation  for  audit,  and  in  the  next  place  there 
must  be  a  reasonable  time  allowed  the  board  for  this  purpose 
before  beginning  a  suit.  Under  the  peculiar  circumstances 
of  this  case  we  are  not  inclined  to  hold  that  the  suit  ought 
to  be  dismissed  because  begun  too  soon,  providing  the  proof 
on  the  trial  shows  the  lapse  of  another  session  of  the  board 
and  a  failure  to  pass  on  the  claim,  or  to  either  refuse  or  al- 
low it.  We  simply  decide  the  board  must  be  allowed  a 
reasonable  time  because  the  whole  theory  of  the  statute  is, 
the  board  must  be  ^iven  an  opportunity  to  pass  on  the  claim. 
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It  cannot  be  possible  the  la\y  is,  that  a  party  may  present  a 
claim  one  day  and  the  third  day  thereafter,  it  not  haying 
been  allowed  or  refused,  assume  a  refusal  and  begin  suit. 
The  term  '^  audit "  implies  an  examination  and  a  considera- 
tion. In  a  case  like  tlie  present,  where  it  is  at  least  a  doubt- 
ful proposition,  and  where  prior  to  a  decision  of  this  court  it 
was  assumed  by  people  generally,  and  possibly  by  the  pro- 
fession, the  statutory  compensation  was  allowed  for  this  class 
of  work,  there  should  have  been,  and  we  think  the  law  gave 
the  board  a  reasonable  opportunity  to  pass  on  the  question. 
The  nature  of  an  audit  is  very  well  settled  by  the  adjudica- 
tions. Sanborn  v.  United  States^  186  U.  S.  271 ;  People  ex 
reL  Brown  v.  Board  of  Apportionment  and  Audita  52,  N.  Y. 
224 ;  Morris  v.  People^  8  Denio,  881 ;  Brown  v.  Otoe  County, 
6  Neb.  Ill ;  Board  of  Commiesioners  v.  Qregory,  42  Ind.  82 ; 
Mixer  V.  Manistee  County,  26  Mich.  422. 

We  therefore  conclude  the  court  should  have  compelled 
the  plaintiff  to  make  proof  on  this  subject,  or  when  he  failed 
to  make  proof  and  the  cause  went  to  the  jury,  a  new  trial 
should  have  been  granted. 

There  is  still  another  proposition  which  to  our  minds  is 
equally  fatal,  and  this  also  concerns  a  defect  in  the  plaintiff^s 
proof.  Manifestly,  under  the  decision  the  plaintiff  could  not 
recover  without  proof  of  a  special  contract  whereby  the  price 
was  fixed  unless  he  established  by  competent  evidence  the 
value  of  the  service  which  he  had  performed.  The  bill  of 
exceptions  has  been  read  and  reread  to  ascertain  whether 
there  is  within  its  limits  in  the  testimony  of  any  witness  com- 
petent proof  on  this  subject  of  value.  We  are  very  frank  to 
say,  we  are  wholly  unable  within  the  four  comers  of  the  bill 
to  find  satisfactory  evidence  of  the  value  of  this  work. 
There  was  offered  by  the  plaintiff  and  given  by  two  or  three 
of  his  witnesses,  testimony  to  the  point  that  this  was  the 
customaiy  and  a  reasonable  charge  for  that  sort  of  work  in 
Colorado  and  at  various  points  in  it.  As  we  look  at  it,  this 
does  not  prove  the  plaintiff's  case.  We  do  not  undertake  to 
say,  for  the  evidence  is  very  meager  and  unsatisfactory  to 
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the  proposition,  on  what  basis  the  value  of  the  publication 
is  to  be  computed.  It  is  a  matter  of  conmion  information 
which  has  come  to  us  that  newspapers  sell  space.  In  com- 
puting the  price  which  they  shall  charge  for  work,  it  is  either 
computed  by  the  inch  or  by  the  folio,  printed  in  a  certain 
type^  either  one  or  both,  and  the  one  being  sometimes  at 
least  the  equivalent  of  the  other.  We  also  know  space  is  of 
more  value  in  one  paper  than  in  another.  This  is  determin- 
able from  many  considerations  well  understood  by  the  com- 
munity. The  status  of  a  paper  and  its  circulation,  the  local- 
ity in  which  it  is  published  and  the  community  which  it 
reaches,  all  these  matters  are  things  which  are  taken  into 
consideration  in  determining  the  value  of  space  in  a  given 
paper.  While  this  is  true,  it  certainly  is  not  evidence  of 
reasonable  value  to  state  what  a  customary  price  is  among 
papers  in  the  state.  What  would  be  a  reasonable  price  for 
leading  metropolitan  journals,  would  not  be  a  reasonable 
price  for  a  paper  published  in  Dolores  and  Costilla  counties. 
The  value  of  space  in  a  paper  published  in  El  Paso,  Pueblo, 
or  in  other  counties  in  the  state,  would  be  no  measure  of  the 
value  of  space  in  papers  published  in  Costilla,  Conejos, 
Dolores,  Rio  Gitinde  or  many  other  counties  in  the  San  Juan 
district.  This  is  manifest  and  self-evident,  and  requires  no 
argument  to  demonstrate  it.  The  reasonable  value  of  this 
service  must  be  determined  by  evidence  showing  the  value 
of  space  in  the  Del  Norte  Daily  Enquirer  at  Del  Norte.  Of 
course  this  can  be  shown  in  many  ways,  no  one  of  which 
need  be  referred  to  or  commented  on,  but  that  it  must  be  the 
subject  of  proof  is  exceedingly  clear.  There  are  many  other 
elements  which  the  profession  takes  into  consideration  in 
determining  the  value  of  space  which  could  not  in  the  nature 
of  things  be  the  subject  of  proof.  Competition  and  the 
interests  of  other  papers  published  in  the  locality  might  in 
some  instances  color  and  shade  the  testimony  and  lessen  its 
value.  But  it  is  quite  evident  proof  of  advertised  charges 
for  space  in  a  particular  paper  if  any  has  been  made,  the  sale 
or  offer  to  sell  space  at  other  times  and  for  different  purposes 
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would  be  both  material  and  competent  There  was  no  evi- 
dence in  this  respect  as  to  what  the  value  of  space  was  in 
that  particular  paper  in  that  particular  locality.  There  was 
no  attempt  to  show  it,  either  by  proof  of  what  space  generally 
sold  for  in  any  Coloi'ado  paper,  or  by  any  proof  of  the  cost 
of  the  publication,  the  cost  of  the  material,  the  amount  of 
labor  necessary,  nor  was  there  proof  of  any  of  the  elements 
which  taken  all  together  would  establish  the  reasonable  value 
of  this  publication.  Beside  this  there  was  evidence  per  con- 
tra that  the  value  of  this  publication  did  not  exceed  $100  to 
$140.  The  jury  evidently  were  unable  to  determine  where 
the  truth  lay  and  they  found  on  neither  one  side  nor  the  other, 
but  agreed  on  a  compromise  verdict  for  $750  which  there 
was  no  evidence  in  the  record  to  justify.  The  plaintiff's 
evidence  was  to  the  point  that  the  value  of  this  service, 
being  the  customary  price,  was  $1,029.50.  The  evidence  of 
the  defendant  was  that  in  no  event  did  it  exceed  $140.  Evi- 
dently there  was  no  intermediate  point  between  the  two  on 
which  a  verdict  ought  to  have  been  rendered.  Whether 
there  was  or  was  not,  we  are  so  thoroughly  well  satisfied 
there  was  no  suflBcient  competent  evidence  to  show  the  rea- 
sonable value  of  this  publication  that  we  do  not  believe  this 
verdict  ought  to  be  permitted  to  stand.  We  are  quite  ready 
to  concede  the  force  of  the  verdict  of  a  jury  or  the  finding  of 
a  court,  and  we  almost  universally  accept  it,  but  where  a 
case  is  presented  which  exhibits  substantially  none  to  support 
the  verdict,  we  feel  compelled  in  the  interests  of  justice  and 
for  the  protection  of  the  rights  of  the  people  to  set  aside  a 
judgment  entered  thereon.  This  is  but  an  added  reason 
why  this  judgment  should  be  set  aside  and  a  new  trial 
granted,  that  the  parties  may  be  permitted  an  opportunity  to 
produce  such  proof  as  they  may  respecting  the  reasonable 
value  of  this  publication,  and  when  such  evidence  is  produced 
and  a  verdict  follows,  we  may  be  able  consistently  and  con- 
scientiously to  affii-m  it. 

There  is  another  reason  why  this  judgment  should  not  be 
permitted  to  stand,  which  is  based  entirely  on  the  rulings  of 
Vol.  XIV— 13 
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'  the  court  with  reference  to  the  admission  and  rejection  of 
testimony.  There  was  an  attempt  to  cross-examine  the  plain- 
tiff when  he  was  on  the  stand  respecting  the  subject-matter 
of  his  bill,  and  many  questions  wei'e  put  to  him  directly  to 
the  point  of  the  cost  and  value  of  the  labor  and  the  material 
which  went  into  the  publication,  and  more  particularly  with 
reference  to  the  sale  of  space  in  the  paper  at  other  times  and 
for  other  purposes  than  for  publication  of  the  sample  ballot. 
Defendant's  counsel  were  not  permitted  to  pursue  this  line 
of  cross-examination,  and  in  this  we  think  the  court  very 
clearly  erred.  The  defendant  asked  the  plaintiff  respect- 
ing his  publication  of  the  tax  list  in  the  paper,  or  rather  his 
offer  to  publish  it  at  three  cents  a  folio,  and  likewise  his  offer 
to  publish  all  the  other  legal  publications  of  the  county  at 
five  cents  per  folio  at  that  time  and  during  that  year.  It  is 
quite  probable,  so  far  as  the  tax  list  is  concerned,  proof  of  this 
offer  to  publish  at  three  cents  would  not  be  at  all  conclusive 
respecting  the  value  of  space,  since  it  is  a  matter  of  common 
knowledge  papers  are  desirous  to  obtain  this  publication  be- 
cause of  the  collateral  advantages  which  are  derived  from  it 
However  this  may  be,  it  was  competent  to  ask  the  question 
and  make  the  proof,  leaving  it  to  the  plaintiff  to  explain  the 
reason  of  his  offer,  and  should  it  appear  the  offer  was  made 
not  on  the  basis  of  the  value  of  the  space,  but  because  of  col- 
lateral advantages,  this  might  be  considered  by  the  jury  as 
of  greater  or  less  weight  in  determining  the  force  of  the  tes- 
timony. It  is  clear  this  line  of  examination  ought  to  have 
been  permitted  and  the  plaintiff  interrogated  respecting  this 
offer.  It  is  likewise  plain  the  defendant  should  have  been 
permitted  to  examine  the  plaintiff  when  he  was  on  the  stand 
respecting  his  offer  to  sell  space  in  the  paper  to  the  county 
at  five  cents  or  any  other  sum  per  folio  or  per  inch  which  was 
so  much  less  than  that  which  was  charged  for  the  publication 
of  this  sample  ballot.  What  weight  it  would  have  with  the 
jury  we  cannot  determine,  but  it  ought  to  have  been  admitted 
as  tending  in  a  greater  or  less  degree  as  the  case  might  be, 
to  show  the  value  of  space  in  the  Del  Norte  Enquirer  at  that 
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date.  It  would  be  quite  as  competent  to  show  this  as  it 
would  be  to  show  the  price  which  the  Del  Norte  Enquirer 
generally  charged  for  advertisements  wliich  appeared  in  its 
paper  at  that  time  of  either  articles  of  merchandise,  legal  pub- 
lications or  advertisements  of  any  other  description.  That 
such  proof  would  have  been  competent  is  beyond  question, 
because  such  proof  would  clearly  tend  to  show  the  value  of 
space,  and  if  the  sum  which  the  plaintiff  was  entitled  to 
charge  for  the  publication  of  this  ballot  was  legitimately  and 
properly  based  on  the  value  of  space,  such  testimony  would 
more  clearly  and  more  accui-ately  than  any  other  evidence, 
demonstrate  what  it  was.  It  is  manifest  that  the  publisher 
may  not  arbitrarily  fix  a  rate  and  collect  it  unless  he  is  able 
to  prove  that  it  is  under  all  the  circumstances  both  just  and 
reasonable.  A  fixed  sum  cannot  be  assumed  to  be  the  value 
unless  it  has  been  made  the  subject  of  contract,  or  there  are 
circumstances  from  which  an  agreement  to  pay  that  price  may 
be  implied. 

These  reasons  collectively  clearly  show  that  error  inheres 
in  the  record,  the  case  was  not  correctly  tried,  the  rights  of 
the  parties  were  not  well  protected,  and  for  these  errors  in 
our  judgment  the  case  ought  to  be  reversed  and  sent  back  for 
a  new  trial  in  conformity  with  this  opinion. 

Beversed. 


[No.   1698.1 
Beck  v.  Trimble  et  al. 

1.  PbACTICE— IN8TBUOTION8. 

It  is  improper  to  give  an  instructiou  announcing  a  naked  legal  proposi- 
tion, however  correct  it  may  be,  unless  it  bears  upon  the  issues  in- 
volved and  unless  there  has  been  received  some  evidence  to  which 
the  jury  may  apply  it 

2.  Appellate  Pbaotice — Abstbact  of  Recobd. 

An  appellate  court  will  not  examine  the  bill  of  exceptions  to  determine 
whether  the  evidence  was  such  as  to  make  an  instruction  asked  by 
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plaintiff  and  refused  by  the  court  applicable.  If  parties  assign 
errors  on  any  question  which  necessitates  an  examination  of  the  evi- 
dence, they  must  put  into  the  abstract  the  evidence  necessary  to  be 
examined  to  determine  the  question. 

8.  Appellate  Pbaoticb— Pbbsumptions. 

On  appeal  the  presumption  is  always  in  favor  of  the  regularity  of  the 
proceedings  in  a  court  of  record,  and  that  the  verdict  and  judgment 
were  correct  and  based  upon  proper  evidence,  until  the  contrary  is 
shown. 

4.  Instructions. 

It  is  not  error  to  refuse  an  instruction  asked  where  the  instructions 
given  substantially  state  the  rule  laid  down  in  the  instruction 
asked. 

5.  Pkactioe — EviDENOK— Fbaudulknt  Conveyance. 

Where  a  husband  gave  his  note  in  settlement  of  a  book  account,  and 
afterwards  the  wife  gave  ber  note  for  the  husband* s,  in  an  action 
against  the  husband  and  wife  on  the  original  book  account  where 
the  only  issues  were  whether  or  not  the  note  of  the  husband  was 
given  in  payment  of  the  book  account  and  whether  or  not  the  wife^s 
note  was  given  as  collateral  security,  evidence  as  to  fraudulent 
conveyance  of  property  between  the  husband  and  wife  was  not  ad- 
missible. 

6.  Evidence— Impeaching  Witness— Immaterial  Testimont. 

A  witness  may  not  be  impeached  by  showing  that  he  testified  falsely, 
where  the  testimony  claimed  to  be  false  was  immaterial  to  the  is- 
sue, although  the  immaterial  testimony  was  admitted  in  evidence 
without  objection. 

Appeal  from  the  District  Court  of  Garfield  County* 

C.  W.  Darrow,  for  appellant 

John  T.  Shumate,  for  appellees. 

Wn^ON,  J. 

This  is  an  action  in  debt,  recovery  being  sought  upon  an 
overdue  book  account.  Plaintiff  Beck  and  defendant  W.  H. 
Trimble  had  an  accounting,  and  upon  settlement  the  indebt- 
edness of  Trimble  to  Beck  was  adjusted  at  $600,  and  for  this 
the  former  executed  his  promissory  note  to  the  latter,  pay- 
able one  year  from  date.  After  the  maturity  of  this  note,  it 
being  unpaid,  Mrs.  Eva  Trimble — the  other  defendant,  and 
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wife  of  the  payor  in  the  note — executed  and  delivered  to 
Beck  her  promissory  note  for  $692,  being  the  amount  of  the 
principal  in  the  former  note,  with  accrued  interest  added,  and 
thereupon  Beck  delivered  to  her  the  note  of  her  husband. 
This  note  reraaming  unpaid  after  maturity.  Beck  commenced 
this  suit  to  recover  upon  the  original  book  account,  alleging 
among  other  things  that  the  note  of  Mrs.  Trimble  was  ex- 
ecuted as  collateral  security  for  the  original  indebtedness  of 
Trimble  upon  the  book  account,  and  further  averring  that  it 
was  at  all  times  understood  between  the  plaintiff  and  Mrs. 
Trimble  that  the  note  executed  by  her  would  also  be  signed 
by  her  husband,  but  that  he  had  failed  and  refused  to  do  so. 
.  Trimble  filed  a  separate  answer,  in  which  he  specifically  de- 
nied all  the  allegations  of  the  complaint,  except  the  original 
accounting  and  indebtedness,  and  alleging  that  he  executed 
his  promissory  note  for  the  amount  of  his  indebtedness,  in 
full  and  complete  payment  and  satisfaction  of  said  indebted- 
ness ;  that  it  was  so  received  by  the  plaintiff,  and  that  it  was 
so  expi'essly  understood  and  agreed  by  and  between  him  and 
the  plaintiff.  Mrs.  Trimble  also  filed  a  separate  answer,  in 
which  she  denied  that  she  had  executed  and  delivered  to 
plaintiff  her  promissory  note  as  collateral  security  for  the  in- 
debtedness of  her  husband  to  him,  but  on  the  contrary  averred 
that  she  purchased  the  note  from  plaintiff,  the  consider- 
ation being  the  execution  and  delivery  of  her  note,  and  that 
the  note  of  her  husband  was  delivened  to  her  by  plaintiff 
under  this  express  agreement  and  understanding  and  none 
other.  Trial  was  to  a  jury ;  verdict  and  judgment  were  in  be- 
half of  defendants,  and  from  this  plaintiff  appeals. 

Plaintiff  assigns  error  upon  the  refusal  of  the  court  to  in- 
struct the  jury,  upon  his  request,  that,  "  as  matter  of  law, 
the  presumption  that  the  note  of  the  debtor  or  of  a  third 
person,  given  for  an  antecedent  debt,  is  not  payment  of  the 
same,  is  so  strong  that  though  a  receipt  in  full  be  given  at 
the  same  time  that  such  note  is  accepted  by  a  creditor,  the 
same  is  construed  to  be  upon  the  condition  that  the  note 
shall  be  paid  at  maturity."    As  an  abstract  proposition  of 
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law,  this  request  stated  a  correct  rule  as  laid  down  by  the 
supreme  court  of  this  state.      Bank  v.  Newton^  10  Colo.  172. 

It  is  improper  to  give  an  instruction  announcing  a  naked 
legal  proposition,  however  correct  it  may  be,  unless  it  bears 
upon,  and  is  connected  with,  the  issues  involved,  and  unless 
further  there  has  been  received  some  competent  evidence  to 
which  the  jury  may  apply  it.  It  tends  to  distract  the  minds 
of  the  jury  from  the  real  question  submitted  to  them  for  de- 
termination, and  thereby  mislead  them. 

This  is  a  familiar   doctrine   which  has  been  repeatedly 
affirmed  by  both  of  the  appellate  courts  in  this  jurisdiction. 
Burlington^  etc.,  Co.  v.  Lichee  17  Colo.  280 ;  De  Vbtie  v.  Mc  Gerr, 
16  Colo.  467 ;  D.  ^  R.  a.  K  R.  Co.  v.  Robimon,  6  Colo.  App.  • 
432 ;  Innia  v.  Carpenter ,  4  Colo.  App.  30. 

Whether  then,  it  was  error  to  have  denied  this  request 
depends  upon  the  evidence  in  the  case.  If  there  was  no  tes- 
timony to  which  it  might  be  applicable,  it  was  not  error  to 
deny  it.  In  order  to  determine  the  question,  therefore,  it 
would  be  necessary  to  review  the  evidence,  and  none  of  it  is 
presented  in  the  abstract.  In  such  case,  it  is  not  to  be  ex- 
pected that  appellate  courts  will  go  to  the  bill  of  exceptions 
for  the  purpose  of  such  examination,  certainly  not  in  the 
interest  of  an  appellant.  If  parties  assign  errors  on  any 
question  which  necessitates  an  examination  of  the  evidence, 
it  is  their  duty  to  put  mthe  abstract  the  evidence,  or  so  much 
of  it  as  may  be  required,  in  order  to  permit  of  its  determina- 
tion by  the  court.  The  presumption  is  always  in  favor  of 
the  regularity  of  the  proceedings  in  a  court  of  record,  and 
the  further  presumption  lies  that  the  verdict  and  judgment 
were  coiTect  and  based  upon  proper  evidence,  until  the  con- 
trary is  shown.  It  must  therefore  be  presumed  that  the  re- 
fusal of  the  court  to  give  the  instruction  asked  was  not 
error,  because  of  the  reason  that  there  was  no  testimony  in 
the  case  to  which  it  was  applicable.  There  is  even  more 
than  a  bare  presumption  in  this  case  that  the  action  of  the 
court  was  correct,  because  the  issue,  as  presented  by  the 
pleadings,  was,  whether  there  was  an  express  agreement  and 
contract  that  the  note  of  Trimble  was  given  and  received  as 
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satisfaction  and  payment  of  the  debt.  There  was  no  ques- 
tion in  the  case  upon  the  pleadings  as  to  presumption  of 
payment.  Moreover,  an  inspection  of  the  abstract  shows 
tiiat  the  first  instruction  which  the  court  did  give  sub- 
stantially stated  the  rule  laid  down,  although  not  in  the 
language  of  the  supreme  court,  which  the  plaintiff  had 
copied  in  the  instruction  which  he  requested. 

Plaintiff  also  assigns  error  upon  the  refusal  of  the  court  to 
permit  him  to  ask  certain  questions  of  the  defendant  Mrs. 
Trimble,  showing,  or  tending  to  show,  as  he  claims,  that 
shortly  after  the  giving  of  her  note  to  plaintiff,  she  trans- 
ferred valuable  and  all  her  property  to  her  husband;  and 
also  its  refusal  to  permit  plaintiff  to  make  proof  from  the 
records  in  the  recorder's  office  of  the  county,  that  shortly 
after  W.  H.  Trimble  gave  his  note  to  plaintiff,  he  conveyed 
all  of  his  property  to  his  wife,  and  that  shortly  after  she  gave 
her  note  to  plaintiff,  she  transferred  all  of  her  property  to 
her  husband. 

We  cannot  see  wherein  this  testimony  had  the  slightest 
relevancy  to,  or  bearing  upon,  the  matters  in  controversy. 
The  issues,  and  only  issues,  were  whether  under  an  express 
agreement  Trimble  had  executed  his  note  in  payment  and 
satisfaction  of  the  book  account,  and  also  whether  the  note 
given  by  Mrs.  Trimble  was  executed  as  collateral  security 
for  the  indebtedness  of  Trimble,  or  was  given  in  purchase  of 
Trimble's  note.  There  was  not  and  could  not  be  in  the  case 
any  question  as  to  the  fraudulent  conveyence  of  property  by 
either  of  the  parties. 

Counsel  contend  that  in  some  manner,  which  we  must 
confess  we  cannot  understand,  this  testimony,  if  received, 
would  have  tended  to  impeach  the  Trimbles.  He  says  that 
it  would  have  had  a  tendency  to  have  discredited  Trimble 
because  he  had  testified,  without  objection,  that  his  wife  did 
not  at  any  time,  after  the  giving  of  her  note,  transfer  the 
property  to  him.  If  such  testimony  was  given,  it  was  wholly 
immaterial  and  irrelevant;  and  because  plaintiff  failed  to  ob- 
ject to  it  was  no  reason  why  the  court  should  permit  such  a 
line  of  interrogation  to  be  pursued  when  objection  was  made. 
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Plaintiff  also  contends  that  there  is  reversible  error  because 
the  court  instructed  the  jury  to  the  effect,  "  That  an  agree- 
ment between  the  maker  and  payor  of  a  note  as  to  whether 
it  shall  be  in  full  payment  and  settlement  of  an  existing  or 
cotemporaneous  debt  may  be  implied  as  well  as  expressed." 
This  may  not  state  in  apt  terms  the  strict  rule  as  laid  down 
by  the  supreme  court  and  other  authorities,  but  whether  it 
was  correct  or  incorrect  is  not  necessary  to  be  discussed  or 
determined.  Conceding  the  contention  of  counsel,  even  in 
that  event,  whether  the  giving  of  instruction  was  prejudicial 
and  reversible  error  depended  upon  the  evidence.  The  only 
issue  tendered  by  the  pleadings  in  this  case  was,  as  we  have 
said,  whether  there  was  an  express  agreement  and  contract 
that  the  note  should  be  received  in  payment  and  satisfaction 
of  the  debt.  The  presumption  must  be,  the  evidence  not 
being  presented  in  the  abstract,  that  the  court  admitted  only 
such  evidence  as  was  pertinent  to  this  issue,  and  that  on 
such  the  verdict  and  judgment  were  rendered,  and  this  pre- 
sumption is  strongly  supported  by  the  facts  stated  by  counsel 
for  plaintiff  in  his  brief,  that  the  only  witnesses  on  behalf 
of  defendants  were  the  defendants  themselves ;  and  from  the 
same  source,  we  gather  that  the  only  witness  in  behalf  of 
plaintiff  was  the  plaintiff  himself.  If  it  was  error  to  have 
instructed  that  an  agreement  to  receive  the  note  in  satisfac- 
tion and  discharge  of  the  book  account  might  be  implied,  and 
if  it  even  be  further  conceded  that  there  was  some  evidence 
to  which  it  was  applicable,  we  must  still  hold  in  this  case 
that  it  was  error  without  prejudice,  because  the  presumption 
in  favor  of  the  regularity  of  the  proceedings  of  the  court, 
and  in  favor  of  the  verdict  and  judgment  is  conclusive.  It 
must  be  presumed  that  there  was  evidence  in  favor  of  the 
issue  tendered,  namely,  that  there  was  an  express  agreement 
to  so  receive  the  note,  and  sufficient  to  sustain  the  verdict. 
Being  unable  to  discover  any  errors  which  might  have  prej- 
udically  affected  the  substantial  lights  of  the  parties,  the 
judgment  will  be  affirmed. 

Affirmed, 
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[No.  16M.]  —  ^^ 

The  ANTI4EBS  Land  &  Resbevoib  Company  v.  Fbslbb.         m   sm 

1.  Appbllatx  Pbacticb — Abstbacjt  of  Rboobd— Pbebumptiow. 
Wliere  the  abBtract  contains  nothing  to  show  that  there  was  error  in 

rendering  a  decree,  the  correctness  of  the  decree  will  be  presumed. 

2.  Pbacticb— Receivers— .Judgment— Harmless  Error. 

In  an  action  wherein  a  receiver  was  appointed  for  defendant,  after  de- 
cree for  plaintifif  the  receiver  was  discharged  and  ordered  to  file 
his  report  which  was  objected  to,  which  objections  being  overruled 
judgment  was  entered  in  favor  of  the  receiver  against  the  defend- 
ant for  the  amount  of  his  expenses.  Held  irregular  to  enter  judg- 
ment in  favor  of  the  receiver  as  he  was  not  a  party  to  the  suit,  and 
that  the  amount  allowed  the  receiver  should  have  been  taxed  as 
costs  in  the  main  suit,  but  as  the  costs  in  the  main  suit  were  taxed 
against  defendant  the  result  was  the  same  and  the  error  harmless. 

3.  Pbacticb — Eyidbnoe. 

On  the  hearing  of  objections  to  a  receiver's  report  after  decree  in  the 
main  case  it  was  proper  to  reject  evidence  ofifered  which  would 
haye  been  admissible  on  the  hearing  in  the  main  case,  but  was 
irrelevant  to  any  issue  arising  on  the  report 

4.  Practice — Compensation  and  Expenses  of  Keobiyebs. 
Where  in  an  action  in  which  a  receiver  was  appointed  for  defendant,  a 

decree  was  rendered  in  favor  of  plaintiff  with  a  judgment  against 
defendant  and  in  favor  of  the  receiver  for  costs  and  the  expenses 
of  the  receivership,  and  the  judgment  for  the  receiver's  expenses 
included  items  with  which  defendant  was  not  chargeable,  the  de- 
cree in  the  main  case  may  be  affirmed  and  the  cause  remanded 
with  directions  to  the  lower  court  to  vacate  the  judgment  in  favor 
of  the  receiver,  and  to  ascertain  the  proper  amoimt  due  the  receiver 
and  tax  the  same  as  costs  in  the  main  case. 

Error  to  the  Dutrict  Court  of  Garfield  County. 

Mr.  C.  W.  Dabrow,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Thomson,  J. 

On  the  12th  day  of  September,  1896,  H.  M.  Sykes  and 
others  brought  their  action  against  the  Antlers  Land  &  Res- 
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ervoir  Company,  setting  forth  certain  rights  which  they 
claimed  in  connection  with  the  property  possessed  by  the 
company ;  charging  mismanagement  and  fraudulent  practice 
on  the  part  of  the  company,  whereby  their  rights  were  en- 
dangered and  they  were  otherwise  threatened  with  serious 
injury ;  and  praying  a  decree  adjusting  and  protecting  their 
rights,  and  the  appointment  of  a  receiver  to  take  charge  of 
the  property  pending  the  litigation.  J.  H.  Fesler  was  ap- 
pointed receiver  in  accordance  with  the  prayer.  The  answer 
put  in  issue  the  allegations  of  the  complaint.  On  the  15th 
day  of  December,  1896,  a  hearing  was  had,  and  a  decree 
entered,  adjudging  to  the  plaintiffs  the  relief  prayed,  dis- 
charging the  receiver,  ordering  him  to  file  his  report  within 
twenty  days,  and  awarding  to  the  plaintiffs  a  judgment  for 
costs.  On  the  12th  day  of  January,  1897,  the  receiver  filed 
his  report.  The  report  was  quite  general  in  its  nature,  and 
although  the  abstract  does  not  show  that  it  was  objected  to 
for  that  reason,  the  court  gave  the  receiver  leave  to  amend 
it,  which  he  did.  The  amended  report  was  the  same  as  the 
origfinal,  but  more  specific.  The  report  showed  expenses  in- 
curred by  the  receiver  in  the  execution  of  his  trust,  amount- 
ing to  f465.54.  Objections  to  the  report  were  overruled, 
and  upon  an  investigation  of  the  matters  and  things  which 
it  contained,  a  judgment  was  rendered  in  the  receiver's  favor 
against  the  defendant  for  the  amount  claimed. 

The  abstract  of  the  record  contains  nothing  to  show  that 
there  was  error  in  the  rendition  of  the  decree  in  the  main 
case.  It  sets  forth  the  pleadings  and  decree,  but  it  exhibits 
none  of  the  evidence,  and  none  of  the  intermediate  proceed- 
ings.    The  correctness  of  the  decree  is  therefore  presumed. 

It  was  irregular  to  enter  a  judgment  in  the  receiver's  favor. 
He  was  not  a  party  to  the  suit.  He  was  an  officer  of  the 
court,  subject  to  the  orders  of  the  court,  and  had  no  personal 
interest  in  the  litigation.  The  proper  practice  would  have 
been  to  allow  the  sum  to  which  he  showed  himself  entitled, 
and  tax  it  as  costs.  But  in  the  main  case  the  costs  were  ad- 
judged against  the  defendant,  and  by  taxing  the  expenses  as 
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costs  there  would  have  been  judgment  for  the  amount,  so 
that,  practically,  the  result  would  have  been  the  same  that 
it  is ;  and  if  this  irregularity  were  the  only  ground  of  com- 
plaint, we  would  not  feel  justified  in  remanding  the  case.  At 
the  hearing  upon  the  receiver's  report,  the  defendant  offered 
evidence,  which,  so  far  as  we  can  see,  would  have  been  proper 
at  the  original  hearing.  The  evidence  was  refused.  The 
hearing  of  the  report  was  subsequent  to  the  trial  and  the 
decree  which  followed;  the  proposed  evidence  was  irrelevant 
to  any  question  which  did  or  could  arise  upon  the  report ; 
it  came  too  late  to  have  any  effect  upon  the  main  case,  and 
the  court  was  right  in  excluding  it.  Some  other  proposed 
evidence  seems  to  have  been  rejected,  but  it  is  so  indefinitely 
and  imperfectly  presented  by  the  abstract  that  we  are  unable 
to  say  whether  it  should  have  been  received  or  not. 

We  are,  however,  under  the  necessity  of  ordering  the  re- 
ceiver's judgment  vacated.  It  appears  that  Fesler  employed 
a  Mr.  Donnell  to  take  charge  of  the  property  which  came  to 
him  as  receiver.  A  part  of  the  expenses  claimed  in  his  re- 
port was  for  services  of  Donnell.  The  latter  testified  that 
work  done  by  him  on  the  Lower  Cactus  Valley  ditch  was  in- 
cluded in  the  report.  This  ditch  did  not  belong  to  the  defend- 
ant. An  inference  may  be  deduced  from  the  evidence  that  this 
ditch  was  in  some  way  related  to  the  defendant's  ditch,  and 
that  there  was  some  sort  of  responsibility  resting  upon  the 
defendant  on  account  of  it.  But  the  inference  is  too  unsub- 
stantial to  sustain  a  presumption,  and  the  defendant  has  not 
seen  fit  to  lend  us  any  aid  in  clearing  up  the  obscurity.  On 
the  face  of  the  evidence,  as  the  abstract  presents  it,  expenses 
were  included  in  the  report  with  which  the  defendant  was 
not  chargeable,  and  the  judgment  was  for  too  much. 

The  decree  is  affirmed  and  the  cause  remanded  with  in- 
structions to  the  district  court  to  vacate  the  judgment  in  favor 
of  the  receiver,  ascertain  the  true  amount  to  which  he  is  en- 
titled, allow  that  amount,  and  tax  it  as  costs  against  the  de- 
fendant. 

Bemanded. 
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[No.  1690.] 
Young  Brother^  v.  Minkler  bt  al. 

Sales — Dblivery — Evidencb— Practice. 

In  an  action  for  the  value  of  hay  cut  by  plaintiffs  for  defendants  and 
stacked  on  defendants^  premises  and  which  was  destroyed  by  fire 
before  it  was  measui'ed  to  determine  the  amount  on  which  to  com- 
pute the  purchase  price,  where  the  issue  was  as  to  whether  the 
delivery  was  complete  before  the  measurement,  or  whether  the  meas- 
urement was  a  condition  precedent  to  delivery,  and  the  evidence  as 
to  when  and  how  the  measurement  was  to  be  made  was  conflicting 
and  was  submitted  to  the  jury  under  proper  instructions,  the  ver- 
dict of  the  jury  in  favor  of  plaintiffs  will  not  be  disturbed. 

Appeal  from  the  District  Court  of  Washinffton  County. 

Mr.  Frank  I.  Willsea,  for  appellants. 

No  appearance  for  appellee. 

BiSSELL,  p.  J. 

Minkler  and  Filer  cut  a  lot  of  grass,  probably  on  the  publio 
domain,  and  stacked  it  on  the  premises  of  Young  Brothers 
who  were  engaged  in  farming  in  Washington  county,  Colo- 
rado. During  the  time  the  grass  was  being  stacked  Young 
Brothers  paid  the  plaintiffs  $20.00  and  after  it  was  all  put  up 
820.00  more,  making  $40.00  in  all.  This  suit  was  brought 
for  the  balance  of  the  agreed  price  which  was  unpaid.  The 
plaintiffs  had  judgment  for  $104  of  which  they  remitted  $10.00 
and  from  this  ultimate  judgment  Young  Brothers  prosecute 
the  appeal. 

The  circumstances  under  which  the  grass  was  cut  were  about 
these :  Minkler  and  Filer  were  about  to  cut  some  hay  and 
made  an  arrangement  with  the  foreman  representing  Young 
Brothers  to  stack  some  on  Young  Brothers'  premises  close 
to  the  corral  in  which  they  kept  some  of  their  stock.  The 
original  arrangement  contemplated  the  cutting  of  fifteen  tons. 
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bat  the  amount  was  subsequently  increased,  and  the  whole 
amount  that  was  cut  and  stacked  was  accepted  by  the  fore- 
man and  for  its  value  this  suit  was  begun.  According  to  the 
testimony  the  parties  were  directed  to  stack  it  within  a  few 
feet  of  the  corral,  which  was  done,  and  on  the  completion  of 
the  stack  it  was  poled  and  weighted  to  keep  it  from  blowing 
away  and  a  wire  fence  was  put  around  it  by  the  foreman's 
directions.  As  already  stated  when  it  was  completed  another 
$20.00  was  paid.  There  was  some  little  dispute  respecting 
the  terms  and  conditions  under  which  the  hay  was  received 
and  under  which  it  was  to  be  measured  and  paid  for.  Out  of 
Una  dispute  the  whole  controversy  grows.  On  the  forty-first 
day  after  the  completion  of  tlie  stack,  the  hay  burned  up,  and 
it  not  having  been  at  the  time  measured  by  Young  Brothers, 
they  refused  to  pay  for  it.  There  was  evidence  to  the  prop- 
osition that  after  the  hay  was  stacked  it  was  to  settle  before 
measurement,  but  it  was  to  be  measured  within  a  month  or 
six  weeks.  On  the  measurement  then  made  its  value  at  $3.75 
per  ton  was  to  be  determined.  There  was  evidence  to  the 
point  that  if  neither  of  the  firm  came  down  to  measure  it, 
which  was  their  custom,  the  foreman  himself  would  caU  for 
one  of  the  plaintiffs  and  they  would  measure  it  and  on  that 
measurement  the  value  should  be  computed. 

The  principal  proposition  argued  by  counsel  and  really  pre- 
sented in  the  case  respects  the  delivery  of  the  hay.  Counsel 
for  the  appellants  very  ably  argues,  that  if  the  measurement 
was  a  part  of  the  contract  in  the  sense  that  the  hay  was  not 
to  be  regarded  as  delivered,  although  stacked  and  fenced,  un- 
til after  the  measurements  should  be  made,  then  the  plain- 
tiffs could  not  recover  because  the  hay  was  consumed  before 
the  lapse  of  the  time,  which  by  the  contract  was  to  expire 
before  the  measurement.  There  are  several  answers  to  the 
proposition  and  all  of  them  more  or  less  drawn  from  the  tes- 
timony as  exhibited  by  the  record.  According  to  some  of  the 
evidence  six  weeks  was  not  necessarily  to  elapse.  Neither 
was  the  measurement  necessarily  to  be  made  by  Young  Broth- 
ers, but  the  foreman  was  to  come  for  one  of  the  plaintiffs  and 
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they  together  should  measure  it  and  determine  the  value. 
These  matters  were  left  to  the  jury  by  proper  instructions 
and  they  found  for  the  plaintiffs,  and  we  are  not  inclined  to 
disagree  with  the  verdict.  Further  than  all  this,  however, 
there  is  evidence  in  the  record  from  which  the  jury  might 
conclude  the  measurement  was  no  part  of  the  contract  of  de- 
livery, but  the  hay  was  bought  at  $3.75  a  ton.  It  was  stacked 
on  the  premises  belonging  to  Young  Brothers,  it  was  fenced 
with  posts  and  wires,  and  from  these  circumstances,  the  jury 
had  a  right,  if  they  so  concluded,  to  decide  the  hay  was  de- 
livered when  the  stack  was  completed  and  there  was  nothing 
which  the  plaintiffs  had  to  do  under  the  contract  to  complete 
the  delivery.  In  other  words,  the  measurement  might  have 
been  simply  and  solely  a  means  to  be  employed  to  determine 
the  price  to  be  paid  and  not  an  incidental  part  of  the  actual 
performance  by  the  plaintiffs.  We  are  very  frank  to  say  we 
should  have  concluded  from  the  testimony  itself,  as  a  matter 
of  law,  that  the  contract  was  completed  when  the  hay  was 
stacked  and  fenced,  and  that  the  measurement  was  no  part 
of  the  agreement,  but  was  simply  a  point  of  time  agreed  on 
by  the  parties  for  measurement  purposes,  and  to  give  the  hay 
a  chance  to  settle  and  sink  to  determine  its  exact  quantity. 
This  was  really  the  evidence,  and  we  think  it  wholly  justified 
the  verdict. 

The  court  instructed  the  jury  on  the  proposition,  that  if 
it  was  a  part  of  the  contract  that  the  hay  was  to  stand  for  six 
weeks  and  not  to  be  regarded  as  delivered  until  measured, 
then  the  plaintiffs  could  not  recover,  but  if  t)n  the  other  hand, 
the  contract  was  that  the  hay  was  to  be  delivered  at  a  spe- 
cific place,  and  it  was  then  accepted  by  the  foreman  of  the 
plaintiffs,  and  the  measurement  was  simply  to  ascertain  the 
amount  and  the  value,  that  then  the  plaintiffs  could  recover. 
This  instruction  was  right  and  submitted  the  proposition  to 
the  jury.  The  jury  found  for  the  plaintiffs  and  we  cannot 
disturb  the  verdict. 

In  reality  this  is  the  only  substantial  proposition  which  is 
presented  by  the  brief  of  counsel  for  the  appellants,  who  alone 
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are  represented  at  this  heanng.  There  is  considerable  com- 
plaint made  regarding  some  instructions  given  by  the  court, 
apparently  at  the  request  of  plaintiffs'  counsel,  and  some  of 
them  may  perhaps  be  open  to  criticism,  but  we  do  not  find 
anything  so  radically  bad  and  misleading  as  to  compel  us  to 
reverse  an  apparently  just  judgment.  We  are  wholly  unable 
to  agree  with  counsel,  that  the  jury  might  have  been  or  prob- 
ably were  misled  by  what  the  court  said,  or  that  any  of  them 
are  so  clearly  wrong  that  the  judgment  should  be  disturbed 
because  they  were  given. 

We  are  unable  to  discover  any  errors  in  the  record  which 
compel  or  justify  a  reversal.  Justice  seems  to  have  been 
doue  and  we  do  not  feel  at  liberty  to  disturb  the  judgment, 
which  will  accordingly  be  affirmed. 

Affirmed. 
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-rr-»5i  JANUARY   TERM,    1900. 

k%  m  

[No.  1780.] 
Kelly  v.  Atkins  bt  al. 

1.  FBAUDULBirr  COHVBYANOB— EVIDElfCB. 

Where  the  evidence  of  the  parties  to  a  trust  deed  from  a  husband  to 
his  wife  and  its  transfer  to  a  brother  of  the  hosband  was  confused, 
evasive  and  contradictory  as  to  the  consideration  and  a  subsequent 
mortgagee  testified  that  at  the  time  of  the  execution  of  his  subse- 
quent mortgage  the  parties  to  the  former  trust  deed  told  him  it 
was  executed  only  for  the  purpose  of  protecting  the  husband  from 
his  creditors  and  that  it  had  been  released  by  an  unrecorded  deed, 
a  finding  of  the  trial  coui*t  that  the  trust  deed  was  voluntaiy  and 
as  to  the  subsequent  purchaser  fraudulent  and  void,  will  not  bo 
disturbed. 

2.  Evidence — Exclusion  of  Witness  from  Ck>UBT  Room. 

Where  a  witness  disobeys  the  rule  excluding  witnesses  from  the  court 
room  during  the  trial,  with  the  knowledge  and  consent  of  the  party 
seeking  to  introduce  such  witness,  the  court  may  in  its  discretion 
refuse  to  permit  such  witness  to  testify  in  the  case. 

Urror  to  the  District  Court  of  Mesa  County. 

Mr.  John  Murphy,  for  plaintiff  in  error. 

Messrs.  Bugklin,  Staley  &  Safley,  for  defendants  in 
error. 

Thomson,  J. 

James  M.  Kelly  brought  suit  to  foreclose  two  trust  deeds. 
A  decree  was  rendered  foreclosing  the  first,  but  as  none  of 
the  parties  complain  of  that  decree,  it  will  not  be  further 
noticed.  The  second  was  executed  on  the  1st  day  of  Sep- 
tember, 1888,  by  William  S.  Kelly,  and  conveyed  to  L.  D. 
Chiistopher,  as  trustee,  certain  lands  in  Mesa  county,  to 
secure  the  payment  to  Jennie  Kelly  of  two  notes  of  W.  S. 
Kelly  to  her,  bearing  the  same  date,  for  $625.17  and  $2,067, 
respectively,  both  payable  three  years  from  date.  The  deed 
named  the  acting  sheriff  of  Mesa  county  successor  in  trust. 
The  complaint  alleged  that  these  notes  were  indorsed  and 
transferred  to  James  Kelly  for  a  valuable  consideration  be- 
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fore  their  maturity,  and  that  for  a  valuahle  consideration 
before  their  maturity,  James  Kelly  indorsed  and  transferred 
them  to^the  plaintiff.  L.  D.  Christopher,  the  trustee,  Wil- 
liam Innis,  the  acting  sheriff  of  Mesa  county  and  successor 
in  trust,  and  Pike  C.  Doyle,  a  pui-chaser  of  the  property  un- 
der a  decree  of  foreclosure  of  a  mortgage  subsequent  in  time 
to  the  trust  deed,  but  given  to  secure  a  prior  debt  to  him, 
were  made  parties  defendant.  The  defendant  Doyle  answered 
the  complaint  setting  up  the  moi*tgage  under  which  he  claimed 
title,  its  foreclosure,  the  purchase  of  the  property  by  him  at 
a  sale  under  the  decree,  and,  the  period  for  redemption  hav- 
ing expired,  the  execution  of  a  sheriff's  deed  to  him  for  the 
land;  averring  that  the  notes  from  W.  S.  Kelly  to  Jennie 
Kelly  were  wholly  without  consideration,  and,  together  with 
the  trust  deed  to  Christopher,  were  executed  for  the  purpose 
of  defrauding  the  creditors  of  W.  S.  Kelly;  that  James  Kelly 
and  James  M.  Kelly  each  knew  at  the  time  he  received  the 
transfer  of  the  notes,  of  their  want  of  consideration,  and  of 
tie  fraudulent  purpose  for  which  they  were  executed,  and 
that  the  transfers  were  made  and  received  without  consid- 
eration, and  with  the  fraudulent  intent  of  all  parties  con- 
cerned to  so  complicate  the  situation  as  to  render  it  imprac- 
ticable for  the  creditors  of  W.  S.  Kelly  to  reach  the  property. 
The  answer  prayed  a  decree  adjudging  the  trust  deed  void. 

Jennie  Kelly  was  the  wife  of  W.  S.  Kelly ;  James  Kelly 
"was  his  father,  and  the  plaintiff,  James  M.  Kelly,  was  his 
brother.  James  Kelly  died  before  the  commencement  of  the 
suit.  W.  S.  Kelly  and  Jennie  Kelly  were  witnesses  for  the 
plaintiff,  and  the  latter  testified  in  his  own  behalf.  Chris- 
topher and  Innis  were  witnesses  for  Doyle,  and  he  was  a  wit- 
ness for  himself. 

Upon  the  evidence  the  court  found  that  the  notes  executed 
by  W.  S.  Kelly  to  Jennie  Kelly,  and  the  trust  deeds  securing 
them  were  voluntary  and  without  consideration ;  that  the 
plaintiff  was  not  a  bona  fide  holder  of  the  notes  and  deed ; 
and  decreed  that  the  trust  deed  was  of  no  effect  as  against 
the  title  of  the  defendant  Doyle.  Among  the  reasons  for  the 
Vol.  XIV — 14 
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decree,  assigned  by  the  court  in  an  oral  opinion  delivered  at 
the  time,  was  the  confused,  evasive  and  contradictory  testi- 
mony of  the  parties  who  came  fofward  to  sustain  the  trust 
deed,  and  the  strong  inference  to  which  it  led  that  the  execu- 
tion and  transfer  of  the  notes  were  without  consideration  and 
fraudulent.  Without  the  advantage,  which  the  trial  court 
had,  of  seeing  these  witnesses,  hearing  them  testify,  and  ob- 
serving their  appearance  and  comportment,  and  forming  our 
opinion  from  their  testimony  as  it  appears  on  paper,  the 
strictures  passed  by  the  court  seem  to  us  to  have  been  fully 
warranted.  W.  S.  Kelly  and  Jennie  Kelly  contradicted  each 
other,  and  the  story  told  by  each  was  inconsistent  with  itself. 
As  against  them  we  should  find  no  difficulty  in  believing  the 
defendant  Doyle,  who  testified  that  when  they  executed  the 
mortgage  to  him  they  assured  him  that  the  trust  deed  of  W. 
S.  Kelly  to  Jennie,  was  given  only  for  the  purpose  of  pro- 
tecting the  former  against  his  creditors,  and  that  it  had  been 
released  by  a  deed  which  did  not,  as  yet,  appear  of  record. 
The  defendant  Christopher  also  testified  to  statements  by 
them  that  the  purpose  of  the  papers  was  to  keep  off  cred- 
itors. From  reading  the  evidence  we  can  readily  believe, 
with  the  trial  court,  that  the  intermediate  assignment  to 
James  Kelly  was  also  without  consideration ;  and  the  plain- 
tiff's statements  as  to  the  manner  in  wliich  he  obtained  the 
papers  have  an  appearance  so  suspicious,  that,  without  im- 
peaching circumstances,  one  would  hesitate  to  believe  them. 
But  Christopher,  the  trustee,  and  Innis,  the  successor  in 
trust,  both  testified  to  facts  which  would  indicate  that  the 
plaintiff  held  the  notes,  not  as  owner,  but  in  trust  for  W.  S. 
Kelly  and  Jennie  Kelly,  and  in  furtherance  of  their  scheme. 
We  see  no  reason  for  questioning  the  conclusion  which  the 
trial  court  reached  upon  the  evidence. 

At  the  outset  of  the  trial,  on  the  application  of  Doyle,  the 
court  ordered  that  the  witnesses  on  both  sides  be  excluded 
from  the  court  room  until  called,  except  the  defendant,  W. 
S.  Kelly,  who  was  permitted  to  remain  for  the  purpose  of  as- 
sisting the  plaintiff's  attorneys.  While  the  plaintiff  was  in- 
troducing his  rebutting  testimony,  Jennie  Kelly  remained  in 
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the  court  room,  and  heard  her  husband,  W.  S.  Kelly,  testify 
in  contradiction  of  the  statements  of  Doyle  and  Christopher. 
The  plaintiff  then  offered  her  as  a  witness  to  corroborate  her 
husband.  Doyle  objected,  for  the  reason  that  she  had,  not- 
withstanding the  court's  order,  remained  in  the  court  room, 
and  had  listened  to  the  testimony  of  her  husband,  and  that 
to  permit  her  to  testify  would  be,  in  effect,  to  nullify  the 
order.  The  objection  was  sustained.  The  ruling  is  assigned 
for  error.  It  appears  tliat  the  presence  of  the  witness  during 
the  examination  of  her  husband  was  known  to  the  plaintiff's 
counsel.  The  prevailing  doctrine  is  that  the  violation  of 
such  an  order  by  a  witness  will  not  deprive  the  party,  whose 
witness  he  is,  of  the  benefit  of  his  testimony,  if  the  party  him- 
self is  without  fault.  1  Thompson  on  Trials,  §  281.  But 
where  the  order  has  been  disobeyed  by  the  consent  or  pro- 
curement of  the  party  seeking  to  use  the  witness,  the  court 
may,  in  the  exercise  of  a  sound  discretion,  refuse  to  receive 
the  testimony.  Dyer  v.  Morris^  4  Mo.  214 ;  Keith  v.  Wihon^ 
6  Mo.  435 ;  Bulliner  v.  People,  95  111.  394. 

This  witness  was  certainly  in  the  court  room  with  the 
knowledge  and  consent  of  the  plaintiff's  counsel,  and  it  has 
not  been  made  clear  to  us,  and  we  are  unable  to  discover  for 
ourselves,  that  there  was  any  abuse  of  judicial  discretion  in 
enforcing  the  order. 

We  have  considered  every  question  preserved  by  the  as- 
signment of  errors,  and  our  conclusion  is  that  the  judgment 
should  be  affirmed. 

Affirmed. 

I  14    211 

[No.  1728.]  1^  ^*» 

School  Distbict  No.  26  of  Jefferson  County  v.  Stone. 

1.  Public  Schools — Teachebs*  Cebtificates — Contbacts. 

The  only  condition  precedent  to  the  employment  of  a  teacher  in  the 
public  schools  as  fixed  by  the  statutes  is  that  such  teacher  shall 
have  a  certificate  from  the  county  superintendent  of  schools  in  full 
force  at  the  date  of  employment. 

2.  Same — Examinations. 

While  the  statute  makes  it  the  duty  of  the  county  superintendent  of 
public  schools  to  examine  applicants  for  certificates  to  teach,  upon 
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qoMtioiui  formulated  by  the  state  superintendent,  a  certificate  is- 
sued without  such  examiDation  is  not  for  that  reason  void,  and  the 
fact  that  a  certificate  was  issued  without  an  examination  cannot  be 
pleaded  in  defense  of  an  action  by  a  teacher  for  wages. 

3.  Public  Schools — Teaohebs'  Cebtificates— Pbactioe. 

In  an  action  by  a  teacher  for  wages  under  a  contract,  a  teacher's  certi- 
ficate from  a  county  superintendent  cannot  be  collaterally  attacked 
except  for  fraud. 

4.  Same. 

In  an  action  by  a  teacher  for  wages,  an  allegation  in  the  answer  that 
the  teacher  did  not  have  a  first-class  certificate  stated  no  defense. 
If  the  plaintiff  holds  a  certificate  of  qualification  to  teach,  a  con- 
tract of  employment  is  valid.  The  chiss  of  the  certificate  is  im- 
material 

5.  Public  Schools — Dismissal  of  Teaoheb — Surr  fob  Wages. 

In  an  action  by  a  teacher  for  wages  under  a  contract  to  teach  in  the 
public  schools  an  answer  to  the  effect,  that  shortly  after  plaintiffs 
employment  the  board  of  directors  was  advised  of  her  incompe- 
tency and  incapacity  to  teach  and  determined  to  discharge  her 
but  fearing  to  do  her  any  injustice,  sent  for  the  county  superin- 
tendent of  schools,  who  upon  careful  examination  concurred  with 
the  board  that  she  was  incompetent  and  incapable,  and  that  there- 
upon the  board  in  the  exercise  of  its  best  judgment  and  discretion 
dispensed  with  the  services  of  plaintiff,  states  no  defense  and  was 
properly  stricken  out. 

6.  Public  Schools— School  Boabd— Contbaots. 

Under  the  statute  authorizing  the  school  board  to  employ  teachers,  it 
is  not  necessary  to  the  validity  of  a  contract  with  a  teacher  that  it 
be  made  at  a  foimal  meeting  of  the  board.  A  contract  agreed  to 
by  the  several  members  of  the  board  and  executed  and  signed  by 
them  is  binding,.although  not  done  at  a  regularly  convened  meeting 
of  the  board. 

7.  Same— Ratification. 

Where  a  school  board  entered  into  a  contract  with  a  teacher  and  for  ten 
weeks  accepted  her  services  and  paid  her  wages,  it  was  a  ratifica- 
tion of  the  contract  and  the  board  was  estopped  from  asserting  the 
invalidity  of  the  contract. 

8.  Public  Schools— School  Boabd— Contbaot. 

A  contract  with  a  teacher  to  teach  in  the  public  schools  signed  by  two 
of  the  three  members  of  the  school  board  is  valid  without  the 
signature  of  the  third  member,  as  the  majority  of  the  board  have 
power  to  contract. 

9.  Practice- Pleading — Statutory  Construction. 

Section  432  of  the  code,  providing  that  if  an  application  for  an  order 
made  to  a  judge  of  a  court  in  which  the  aclion  or  proceeding  is 
pending  be  refused,  no  subsequent  application  for  the  same  order 
shall  be  made  to  any  other  judge,  has  no  application  where  a  mo- 
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tion  was  made  to  strike  out  certain  clauses  of  an  answer  and  de- 
nied, and  afterwards  a  motion  was  made  before  another  judge  to 
strike  out  the  same  clauses  as  amended.  The  provisions  of  the 
code  apply  only  to  applications  to  judges,  while  the  motions  strik- 
ing at  the  pleadings  are  applications  to  the  court 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Henry  B.  O'Reilly,  for  appellant. 

Mr.  George  N.  Hurd  and  Mr.  D.  J.  Daviss,  for  ap- 
pellee. 

Wilson,  J. 

The  plaintiff  sets  forth  in  her  amended  complaint  that  she 
was  daly  authorized  to  teach  school  in  the  county  of  Jeffer- 
son, under  and  by  virtue  of  a  license  or  certificate  issued  to 
her  by  the  county  superintendent  of  schools  of  said  county. 
That  about  September  10, 1894,  she  entered  into  a  contract 
in  writing  with  the  defendant  school  district,  whereby  she 
was  employed  and  agreed  to  teach  the  school  in  said  dis- 
trict for  the  term  of  seven  months,  commencing  on  the  10  th 
day  of  September  following.  That  by  virtue  of  said  agree- 
ment, she  entered  upon  her  employment  on  the  day  stipu- 
lated, and  continued  to  discharge  her  duties  as  teacher  until 
about  the  30  th  day  of  November  following,  when  the  de- 
fendants, without-any  reasonable  cause,  and  without  the  pre- 
ferment of  any  charges,  and  without  a  hearing,  discharged 
her  and  dismissed  her  from  her  position,  and  refused  to  em- 
ploy her  for  the  remainder  of  said  term.  She  prayed  judg- 
ment for  the  amount  of  her  salary  for  the  remainder  of  said 
term  in  accordance  with  the  contract.  The  certificate  to 
teach,  which  was  one  of  the  second  grade,  signed  by  the 
superintendent  of  schools  of  Jefferson  county,  was  set  forth 
in  the  complaint  and  also  the  contract  which  appears  to  have 
been  signed  by  two  members  of  the  board  of  directors  of  the 
school  district, — the  president  and  secretary.  Tlie  answer 
denied  plaintiff  was  ever  duly  or  lawfully  authorized  to  teach 
school  in  Jefferson  county ;  denied  that  the  district  entered 
into  any  agreement  with  her  to  teach  school  as  averred,  but 
admitted  the  signing  of  the  contract  by  its  president  and  sec- 
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retary,  and  denied  that  plaintifE  was  discharged  without  rea- 
sonable cause,  or  without  the  preferment  of  any  charges 
against  her  or  without  a  hearing.  For  a  further  answer,  the 
defendant  alleged  that  the  examination  referred  to  in  her 
certificate  was  had  and  taken  in  Arapahoe  county  by  the 
superintendent  of  schools  of  that  county,  and  not  by  the  su- 
perintendent of  Jefferson  county ;  and  alleged  that  the  con- 
tract of  employment  was  not  executed  or  agreed  upon  at  any 
adjourned  or  special  meeting  of  the  board  of  directors.  The 
following  clauses  in  defendant's  answer  were  stricken  out  upon 
motion  of  plaintiff,  and  upon  this  defendant  predicates  error :' 

"  5.  That  plaintiff  was  never  examined  as  to  her  capabili- 
ties or  qualifications  as  a  teacher  in  any  of  the  departments 
of  learning  prescribed  by  statute  at  the  county  seat  of  Jeffer- 
son county,  or  elsewhere  in  said  county,  at  any  regular  quar- 
terly examination,  or  at  any  special  examination,  by  the  or  any 
superintendent  of  schools  of  said  county,  or  by  any  deputy  of 
such  superintendent  as  by  law  requii*ed,  or  at  all. 

"  6.  That  she  never  held  a  first-class  certificate  issued  by 
the  or  any  superintendent  of  schools  of  any  county  in  Colo- 
rado or  other  authority." 

'*  8.  That  the  certificate  on  which  she  relies  herein  was 
issued  by  mistake  and  through  misapprehension  of  the  law 
regulating  and  controlling  the  issuance  of  such  certificates.'* 

"  10.  That  shortly  after  plaintiff's  employment  as  afore- 
said, defendant  was  advised  of  her  incompetency  and  inca- 
pacity to  teach  the  school  of  said  district  and  determined  to 
discharge  her,  but,  fearing  to  do  her  any  injustice,  sent  for 
the  county  superintendent  of  schools,  who  upon  careful  and 
conscientious  examination  concurred  with  the  board  of  de- 
fendant in  its  determination  that  she  was  so  incompetent  and 
incapable,  and  that  thereupon  the  board  of  defendant  in  the 
exercise  of  its  best  judgment  and  discretion  dispensed  with 
the  services  of  plaintiff." 

Judgment  was  for  plaintiff,  and  defendant  appeals. 

The  court  did  not  err  in  striking  out  the  clauses  in  the 
answer  which  we  have  quoted.  The  only  condition  prece- 
dent to  the  employment  of  a  teacher  in  the  public  schools,  as 
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fixed  by  the  statutes,  is  that  she  shall  have  a  certificate  from 
the  county  superintendent  of  schools  of  the  county  in  full  force 
at  the  date  of  the  employment.     Laws,  1887,  p.  396,  sec.  26. 

It  is  true  that  in  enumerating  the  duties  of  a  county  super- 
intendent of  schools,  the  statute  requires  certain  examina- 
tions by  him  of  applicants  for  license  to  teach,  upon  ques- 
tions formulated  by  the  state  superintendent  of  schools,  but 
it  nowhere  provides  that  a  certificate  issued  without  the 
personal  appearance  of  an  applicant  at  the*time  fixed  by  law 
for  the  regular  examinations  shall  render  a  certificate  issued 
to  such  applicant,  and  regular  upon  its  face,  void. 

It  is  not  necessary  to  discuss  the  effect  upon  this  certificate, 
or  upon  the  contract  in  question,  of  the  fact  alleged  by  de- 
fendant, and  not  denied  by  plaintiff,  that  the  examination 
referred  to  in  her  certificate  was  had  and  taken  by  the  super- 
intendent of  schools  of  Arapahoe  county,  and  not  by  the 
superintendent  of  Jefferson  county.  The  certificate  was 
regular  and  valid  upon  its  face,  and  this  was  all  that  was 
required  under  the  law  to  authorize  the  defendant  to  enter 
into  a  contract  with  the  plaintiff.  Both  the  certificate  and 
contract  were  valid  and  binding  upon  all  parties  until  the 
former  was  annulled  or  revoked  in  the  proper  manner,  and 
in  some  proper  proceeding.  The  law  does  not  require  the 
certificate  to  be  in  any  special  form,  nor  to  contain  a  state- 
ment that  the  applicant  has  passed  an  examination  before 
him  at  the  time  fixed  for  the  regular  quarterly  examinations, 
or  at  any  time.  It  simply  provides,  that,  if  satisfied  of  the  com- 
petency to  teach  and  of  the  good  moral  character  of  the  appli- 
cant, he  shall  give  a  certificate.     Laws,  1887,  p.  381,  sec.  4. 

The  want  of  an  examination  cannot  be. pleaded  as  a  defense 
in  this  action.  In  the  absence  of  fraud,  which  is  nowhere 
alleged  here,  a  certificate  to  teach  is  not  subject  to  collateral 
attack ;  it  is  in  the  nature  of  a  commission,  and  is  subject  to 
the  same  rules  of  law  in  that  respect.  School  Distnct  v. 
Sterricker,  86  111.  596 ;  State  v.  Grosvenor,  19  Neb.  495. 

The  court  did  not  err  in  striking  out  the  fifth  and  eighth 
clauses  of  the  answer,  for  reasons  which  we  have  given.  The 
striking  out  of  the  sixth  clause  was  proper,  because  it  is 
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immaterial  and  had  no  relevancy  to  the  matter  in  controversy. 
The  plaintiff  held  a  certificate,  which  qualified  her  to  teach 
in  the  public  schools  and  authorized  her  employment  by  the 
defendant. 

The  tenth  clause  was  also  properly  stricken  out.  The  in- 
competency and  incapacity  of  the  plaintiff,  referred  to  in  this 
clause,  was,  it  was  very  evident  from  its  connection  with 
other  portions  of  the  answer,  that  arising  solely  from  the 
alleged  fact  that  she  had  not  appeared  before  the  superin- 
tendent of  that  county  and  taken  the  proper  examination ; 
in  other  words,  that  her  certificate  was  irregularly  issued, 
and  we  have  already  held  that  this  could  not  be  a  defense. 
Even,  however,  if  it  be  claimed  that  it  was  attempted  to  be 
alleged  that  the  plaintiff  was  unfit  and  incompetent  to  dis- 
charge the  duties  of  the  position,  and  that  hence  she  was  dis- 
charged by  the  board,  the  allegation  is  not  sufficient  under 
the  provisions  of  the  law  as  construed  by  our  supreme  court. 
School  District  v.  McComh,  18  Colo.  240. 

The  defendant  insists  very  strongly  that  it  had  no  power 
under  the  law  to  enter  into  a  contract  of  employment  with  a 
teacher,  except  at  a  regularly  convened  meeting  of  the  board; 
and,  this  not  being  the  case  here,  the  contract  in  question 
was  void,  and  the  plaintiff  cannot  recover.  The  facts  in  the 
case  appear  to  be  that  the  plaintiff  solicited  each  member  of 
the  board,  personally,  for  employment  as  a  teacher,  and  each 
personally  consented  to  her  employment.  Thereafter,  the 
president  of  the  board  of  directors  wrote  to  the  secretary, 
that,  in  his  opfnion,  they  had  better  accept  the  services  of 
plaintiff.  Thereupon  the  contract  was  drawn  and  presented 
to  and  signed  by  the  president  and  secretary.  None  of  these 
things  were  done  at  a  regularly  convened  meeting  of  the 
board,  although  the  contract  recites  that  such  was  the  case. 

The  secretary  of  the  school  board,  who  testified  as  a  wit- 
ness in  the  case,  stated  that  she  had  been  a  member  of  the 
board  in  this  district  for  twenty  years,  and  that  the  method 
of  employment  of  the  teacher  pursued  in  this  case  had  been 
universally  pursued ;  that  never  in  her  experience  had  there 
been  a  meeting  of  the  board  for  the  purpose  of  acting  upon 
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any  teacher's  application,  or  for  making  a  contract  with  them. 
Among  the  powers  of  school  boards  enamerated  in  the  stat- 
utes is  that  ^^  to  employ  or  discharge  teachers."  There  is 
no  requirement,  either  directly  or  indirectly,  that  this  shall 
be  done  only  at  a  meeting  of  the  board,  regular  or  special ; 
nor  that  the  board  shall  transact  official  business  only  at  a 
general  or  special  meeting  of  the  board  regularly  convened. 
This  was  the  case  in  the  only  authority  cited  by  defendant* 
in  support  of  its  possession  on  this  point.  School  Directors 
V,  Jennings^  10  111.  App.  643.  In  that  the  court  quoted  the 
statute,  and  its  express  provision  was  that  no  official  business 
should  be  transacted  by  the  board,  except  at  a  regular  or  spe- 
cial meeting.  It  is,  therefore,  wholly  inapplicable  to  the  case 
at  bar.  We  are  of  opinion  that  it  was  not  necessary  that 
the  three  directors  should  formally  meet  together  and  pass  a 
resolution  authorizing  and  confirming  the  contract  which 
they  had  individually  agreed  to.  Their  action  in  paying  the 
salary  of  the  teacher,  and  recognizing  her  as  such  for  more 
than  two  months,  was  a  sufficient  recognition  and  approval 
of  the  contract  In  any  event,  their  acts  were  a  complete 
ratification  of  the  contract,  and  were  sufficient  to  estop  them 
from  asserting  its  invalidity  in  this  proceeding.  Adkins  v. 
Mitchell^  67  111.  611 ;  Atheam  v.  Independent  School  District^ 
38  la.  106 ;  Crane  v.  School  District,  61  Mich.  299. 

The  case  last  cited  is  very  similar  to  the  one  at  bar,  and 
the  following  extract  from  the  opinion  of  the  court  expresses, 
we  think,  the  correct  rule,  and  meets  with  our  unqualified 
approval. 

**  School  district  officers  cannot  be  permitted  by  the  law 
to  enter  into  a  written  contract  with  a  teacher,  none  of  them 
denying  its  validity  for  ten  weeks,  or  half  the  term,  but  rec- 
ognizing it  by  making  payments  upon  it,  in  which  payments 
all  join,  and  then,  after  the  teacher  in  the  utmost  good  faith 
and  reliance  upon  the  contract  has  taught  that  length  of 
time,  discharge  him  without  cause,  and  plead  in  bar  of  his 
payment  under  the  contract  that  they  never  met  and  con- 
sulted, nor  took  corporate  action  in  hiring  him,  or  made  any 
record  in  a  book  of  the  execution  of  the  contract/' 
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The  failure  of  the  third  director,  from  whatever  cause  it 
may  have  happened,  to  sign  this  conti-act,  does  not  vitiate  it. 
It  was  not  necessary  to  its  validity  that  it  should  be  signed 
by  every  member  of  the  board.  A  majority  had  the  power 
to  enter  into  contracts  of  employment  with  a  teacher,  and 
the  third  member  could  not  prevent  the  consummation  of 
their  action  by  refusing  to  sign.  Such  a  doctrine  would  be 
unreasonable,  and  would  tend  to  defeat  all  action  by  the 
board  for  the  purposes  for  which  it  was  created. 

It  seems  that  when  the  original  complaint  and  answer  were 
filed  in  this  case,  a  motion  to  strike  certain  clauses  of  the 
answer  was  made  and  overruled  by  a  judge  then  presiding. 
Subsequently,  an  amended  complaint  and  answer  were  filed, 
both  differing  in  some  respects  from  the  original  complaint 
and  answer.  The  hearing  of  the  motion  to  strike  certain 
parts  of  the  amended  answer,  to  which  we  have  referred  above, 
was  had  before  and  sustained  by  a  different  judge  from  the 
one  who  heard  the  motion  to  strike  from  the  original  answer. 
The  defendant  claims  that  the  same  legal  questions  were  in- 
volved in  both  motions  to  strike,  and  that  the  decision  of 
the  judge  who  passed  upon  the  motion  to  strike  from  the 
original  answer  having  settled  the  law  of  the  case,  it  was  er- 
ror in  the  succeeding  judge  to  entertain  or  sustain  the  motion 
to  strike.  He  insists  that  such  action  was  obnoxious  to  code 
sections  432  and  433.  It  would  not  seem  that  these  sections 
have  any  reference  at  all  to  motions  aimed  at  the  pleadings 
in  a  cause.  Their  provisions  are  confined  to  applications  to 
judges.  Motions  striking  at  the  pleadings  are  addressed  to 
and  are  applications  to  the  court.  Even,  however,  if  they  do 
apply  in  the  latter  case,  the  rule  there  laid  down  cannot 
be  invoked  here  for  the  reason  that  the  motions  entertained 
in  this  case  were  to  different  pleadings,  one  being  to  the  orig- 
inal answer,  and  the  other  to  a  substituted  or  amended  an- 
swer, and  however  much  counsel  may  contend  that  the  same 
principles  were  involved  in  both  answers,  yet  the  answers 
were  not  in  the  same  phraseology,  and  they  involved  other 
matters  in  addition  to  those  to  which  defendant  alludes. 

Finally,  even  if  the  judge  did  err  in  striking  out  certain 
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clauses  of  the  answer,  and  allowing  new  testimony  to  be  of- 
fered in  support  of  the  allegations  set  forth  in  the  porticms 
so  stricken  out,  it  would  not  be  reversible  error.  Counsel 
will  readily  see  from  the  yiew:s  which  we  have  expressed,  that 
if  these  clauses  had  remained  in  the  answer,  and  the  allega- 
tions had  been  supported  by  proper  proof,  it  would  not  have 
availed  the  district  as  a  defense  in  this  action. 

The  plaintiff  was  entitled  to  recover,  and  the  judgment 
will  be  affirmed. 

Affirmed. 


Magnes  v.  The  Sioux  City  Nursbey  and  Seed 
Company. 

1.  PBAcmoE—EviDENOE— Stipulation. 

A  stipulation  made  by  the  parties  to  an  action  that  a  bill  of  exceptions 
used  on  appeal  of  a  former  trial  of  the  same  case  might  be  used  in 
evidence  without  a  re-examination  of  witnesses  is  binding  on  the 
parties  and  makes  the  bill  admissible  in  evidence  in  all  future  trials 
of  the  same  case,  although  the  stipulation  does  not  specifically  state 
that  the  evidence  may  be  introduced  in  any  or  all  future  trials. 

2.  Sales — Refusal  to  Accept  by  Vendee — Resale— Notice. 
Where  a  vendee  of  personal  property  refused  to  accept  the  goods  the 

vendor  may  pursue  either  one  of  three  remedies:  ( 1 )  store  the  goods 
and  sue  the  vendee  for  the  price;  (2)  sell  them  and  sue  vendee  for 
difference  between  contract  price  and  amount  received  on  resale; 
(3)  keep  the  property  and  sue  vendee  for  difference  between  con- 
tract price  and  market  value.  If  he  pursue  the  second  remedy  he 
need  not  give  the  vendee  notice  of  the  time  and  place  of  sale  where 
the  vendee  has  absolutely  refused  to  accept  the  goods  and  has  knowl- 
edge of  the  facts  which  give  the  vendor  the  right  to  sell. 

8.  Sales — Refusal  to  Accept  by  Vendee — Resale — Evidence. 

Where  a  vendee  refuses  to  accept  perishable  personal  property  the  vendor 
may  resell  the  property  and  recover  of  the  vendee  the  difference  be- 
tween the  contract  price  and  the  amount  realized  on  resale,  but 
before  the  vendor  can  recover  this  difference  he  must  show  by  com- 
petent evidence  that  the  resale  was  made  in  good  faith,  that  it  was 
fair  and  Just  and  that  the  price  received  was  fair  and  reasonable 
under  the  circumstances. 

Appeal  from  the  County  Court  of  Arapahoe  County. 
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Mr.  Edwabd  SiLBBBSTsm  and  Mr.  Oliver  B.  Liddell, 
for  appellant. 

Mr.  H.  B.  Johnson  and  Mr.  Ralph  W.  Smith,  for  ap- 
pellee. 

BiSSELL,  P.  J. 

Five  trials  in  nisi  prius  tribunals  and  two  appeals  have  not 
yet  sufl&ced  to  determine  the  right  of  this  controversy  over 
the  sale  of  some  fruit  trees  of  the  agreed  price  and  value  of 
|i200.  We  had  hoped  to  be  able  on  this  hearing  to  finally 
conclude  this  litigation  not  only  in  the  interests  of  the  liti- 
gants but  in  the  interests  of  the  people.  Unfortunately  the 
case  was  not  properly  resolved  nor  the  rules  of  law  which 
govern  the  rights  of  vendor  and  vendee  in  the  sale  of  per- 
sonal property  observed  by  counsel  or  by  the  trial  court.  The 
questions  now  suggested  are  wholly  foreign  to  those  hereto- 
fore presented  to  us,  and  the  one  on  which  the  case  now  turns 
is  widely  different  from  that  heretofore  argued  and  consid- 
ered. We  are  very  frank  to  say  the  abstract  does  not  con- 
tain the  material  requisite  to  this  decision.  We  should  have 
been  quite  at  liberty  to  afSrm  the  judgment  but  a  doubt  re- 
specting the  main  legal  proposition  argued  led  to  an  inspec- 
tion of  the  record  to  ascertain  whether  the  entire  proof  really 
justified  the  aflBrmance.  This  brought  the  whole  evidence  be- 
fore us  and  this  has  led  to  a  conclusion  respecting  the  judg- 
ment adverse  to  its  legality,  and  we  have  concluded  to  decide 
the  appeal  thereon. 

The  first  two  decisions  are  to  be  found  in  the  1st  Colo. 
App.  45  and  in  the  5th  Colo.  App.  172.  Therein  the  sole 
question  argued  and  determined  i-elated  to  the  authority  of 
an  agent  authorized  to  take  orders  for  the  future  delivery  of 
stock  to  bind  his  principal  by  the  acceptance  of  chattels  in 
payment  for  the  stock  sold  when  he  had  no  specific  or  implied 
authority  to  this  end.  This  is  all  there  is  in  either  of  the  two 
decisions,  the  only  proposition  discussed,  and  the  only  point 
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decided.  It  will  be  wise,  and  it  is  necessaiy,  to  give  a  little 
farther  histoiy  of  the  case  than  can  be  gathered  from  the 
statements  in  either  of  these  opinions.  This  comes  from 
the  difference  in  the  three  judgments  and  from  the  additional 
facts  which  we  are  compelled  to  consider  in  arriving  at  our 
conclusion.  This  suit  was  begun  in  the  justice  court  and 
appealed  to  the  county  court.  It  was  brought  by  Magnes  to 
recover  of  the  Sioux  City  Nursery  and  Seed  Company  1200 
as  part  of  the  price  of  two  mares  which  he  had  sold  one 
Wheeler  who  acted  as  the  agent  of  the  company  in  soliciting 
orders  for  nursery  stock.  The  balance  of  the  purchase  price 
was  paid  by  an  order  on  the  company.  Magnes  had  given 
orders  for  nursery  stock.  The  trees,  vines,  etc.,  were  sent  to 
Denver  for  delivery  to  him  on  his  order.  There  were  two 
orders ;  one  for  $150  and  the  other  for  fSO.OO.  According  to 
the  terms  of  these  written  orders  Magnes  was  bound  to  pay 
cash  on  delivery.  Refusing  to  receive  and  pay  for  the  trees 
because  the  company  refused  to  recognize  Wheeler's  authority 
to  accept  the  horaes  in  payment  the  stock  was  sold,  and  bring- 
ing only  a  small  part  of  the  purchase  price,  the  company 
counter-claimed  in  this  suit  the  difference  between  the  agreed 
price  of  |f200  and  that  received  on  the  sale,  $25.00.  Heretofore 
Magnes  always  had  judgment.  On  the  first  two  appeals  the 
cause  was  reversed.  On  the  third  trial  the  case  was  sul>- 
mitted  to  the  court  on  the  evidence  taken  on  the  preceding 
trial  and  contained  in  the  bill  of  exceptions  theretofore  pre- 
pared, O.  K.'d  by  counsel,  and  on  which  the  appeals  were 
heard.  The  third  judgment  which  was  in  favor  of  the  nursery 
company  was  set  aside  by  the  trial  court  and  a  new  trial 
granted.  On  the  fourth  trial  counsel  for  the  nursery  company 
attempted  to  produce  the  bill  of  exceptions  or  transcript  of  tes- 
timony and  offer  it  as  the  testimony  of  the  witnesses.  There 
seems  to  have  been  a  change  of  counsel  in  the  mean  time  and 
strenuous  objections  were  offered  to  the  introduction  of  this 
bill.  The  basis  of  the  offer  was  largely  built  on  the  fact  that 
there  was  an  understanding  or  stipulation  between  the  parties 
which  authorized  its  use,  and  the  further  fact  that  the  wit- 
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nesses  were  without  the  jurisdiction  of  the  court  Respect- 
ing the  latter  point  counsel  testified,  the  witnesses  so  far  as 
he  knew  lived  in  Sioux  City  and  had  always  lived  there,  and 
that  it  was  the  home  of  those  who  had  theretofore  been  pro- 
duced. We  find,  however,  in  the  record  and  in  the  old  bill  of 
exceptions  two  stipulations.  By  one  of  them  it  is  agreed  that 
the  transcript  of  the  testimony  taken  on  the  first  trial  shall 
be  made  a  part  of  the  bill  of  exceptions.  Then  follows  the 
testimony.  At  the  commencement  of  the  bill  of  exceptions 
on  the  second  trial  in  the  county  court  we  find  a  stipulation 
which  in  effect  is  an  agreement  between  counsel  in  open  court 
that  the  transcript  of  the  evidence  taken  on  the  former  trial 
shall  be  considered  as  evidence  on  this  trial  without  a  re- 
examination of  witnesses,  and  in  case  of  appeal  that  the  same 
may  be  embodied  in  the  bill  of  exceptions.  On  these  two 
stipulations  counsel  for  the  company  relied,  and  on  the  faith 
of  them  attempted  to  use  this  transcript.  This  he  was  per- 
mitted to  do  over  the  objection  and  exception  of  the  present 
appellant. 

We  now  come  to  the  matter  which  we  have  dug  out  of  the 
bill,  and  which  we  use  as  the  basis  of  this  decision.  The 
stock  came  by  rail  and  reached  Littleton  on  Satuiday,  the 
3d  of  April.  Of  this  Magnes  was  advised.  There  were  no 
instructions  to  the  railroad  company  to  deliver  the  stock  ex- 
cept on  payment  of  the  contract  price.  Magnes  refused  to  • 
pay  and  came  to  Denver  the  ensuing  Monday,  and  inter- 
viewed one  Michaels,  who  was  th^  delivering  agent  of  the 
nursery  company.  He  demanded  the  stock  and  Michaels 
announced  his  readiness  to  deliver,  but  coupled  with  this 
readiness  a  demand  for  $200.  Magnes  absolutely  refused  to 
pay  this  sum,  and  said  he  would  neither  receive  the  stock 
nor  pay  for  it,  and  the  only  condition  on  which  he  would  ac- 
cept it  would  be  its  delivery,  and  the  allowance  by  the  com- 
pany of  the  unpaid  value  of  the  two  horses  which  lie  had 
sold  Wheeler,  amounting  to  f 200.  The  company  refused  to 
recognize  Wheeler's  authority  to  take  horses  in  payment  for 
stock,  would  ^ve  Magnes  no  credit  on  his  account  or  on  the 
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Ulls  for  the  unpaid  price,  and  thereupon  he  refused  to  re- 
ceive the  goods.  The  trees  had  been  reshipped  to  Denver 
and  stored  in  a  bam.  They  were  shown  to  Magnes  who  was 
told  that  he  could  have  them  on  the  payment  of  the  price. 
He  substantially  said  he  would  under  no  circumstances  re- 
ceive the  stock  unless  it  was  delivered  in  payment  of  the 
purchase  price  of  the  horses.  The  stock  was  kept  so  far  as 
we  can  discover  from  the  testimony  until  the  ensuing  Mon- 
day, when  it  was  sold  by  the  agent.  The  circumstances 
under  which  the  trees  were  sold  were  not  shown.  The  wit- 
nesses were  silent  about  it,  except  to  say  that  the  stock  was 
finally  sold  out  because  it  was  stored  in  a  barn,  and  they  had 
to  pay  rent  for  the  bam  and  wanted  to  relieve  themselves  of 
that  liability.  Michaels  said  the  stock  was  sold  for  what 
they  could  get.  It  is  nowhere  and  in  no  way  stated  how, 
when  or  to  whom,  and  whether  at  public  or  private  sale  the 
stock  was  disposed  of.  We  are  left  entirely  in  the  dark  as 
to  the  conditions  of  the  sale,  or  as  to  the  existence  or  non- 
existence of  the  necessity  for  an  immediate  sale.  It  is  true 
the  ti-anscript  contains  evidence  to  the  effect  that  the  trees 
were  liable  to  spoil  and  had  commenced  to  suffer,  and  there 
was  some  evidence  to  the  point  that  the  stock  could  not  be 
profitably  taken  back  and  set  out,  and  as  Johns  says,  the 
trees  would  not  pay  for  the  freight  if  returned.  Just  what 
tiie  witnesses  mean  by  these  statements  is  not  clear.  There 
was  no  attempt  to  put  the  trees  in  the  ground  and  preserve 
them  for  future  sale,  nor  is  there  evidence  whether  this  could 
be  safely  done.  There  is  none  to  the  point  that  an  effort  was 
made  to  keep  the  trees  in  order  to  find  some  one  to  whom 
they  might  be  profitably  sold. 

We  have  fairly  and  fully,  and  we  believe  faithfully  repro- 
duced and  condensed  in  substantial  form  the  situation.  To 
this  situation  we  must  now  apply  the  law. 

The  appellant  presents  but  two  points  on  which  he  relies 
for  a  reversal.  The  first  respects  the  use  of  the  old  bill  of 
exceptions  on  the  last  trial,  and  the  other  the  necessity  of 
notice  to  the  vendee  of  the  time  and  place  of  sale,  if  the 
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vendor  would  hold  him  liable  for  Uie  difference  between  the 
contract  price  and  the  amount  realized  on  the  resale.  We 
shall  determine  both  of  these  propositions,  but  put  our  re- 
versal on  a  totally  different  ground. 

The  exception  to  the  use  of  the  old  transcript  of  testimony 
or  bill  of  exceptions  is  in  our  judgment  not  well  taken.  The 
case  can  in  no  manner  be  brought  within  the  decision  in  the 
case  of  Emerson  v.  Burnett^  11  Colo.  App.  86.  The  majority 
of  the  court  held  that  the  evidence  of  a  witness  who  has 
removed  from  the  state  which  was  preserved  in  a  bill  of  excep- 
tions or  by  stenographer's  notes  might  be  used  on  a  subse- 
quent trial.  The  reasons  assigned  are  not  at  all  applicable 
to  the  present  situation.  In  this  case  the  witnesses  were 
nonresident  and  it  was  always  open  to  counsel  to  sue  out  a 
dedimus  and  take  their  testimony.  There  was  no  sudden  re- 
moval from  the  jurisdiction.  The  witnesses  had  already 
been  brought  here  to  testify  and  none  of  the  considerations 
which  permit  the  use  of  transcripts  of  testimony  of  absent 
witnesses  would  prevail  or  control.  While  this  is  true,  we 
are  quite  of  the  opinion  the  nursery  company  had  a  right  to 
use  the  evidence  found  in  the  ti-anscript  or  bill  of  exceptions, 
and  this  for  the  single  and  sole  reason  that  the  parties  made 
a  stipulation  which  binds  them  on  all  trials.  By  agreement 
the  transcript  was  made  a  part  of  the  particular  bill  of  ex- 
ceptions which  was  offered  in  evidence  on  a  former  trial. 
On  this  trial  it  was  stipulated  between  counsel  that  the  tran- 
script should  be  considered  in  evidence  without  a  re-exami- 
nation of  witnesses  and  in  case  of  appeal  might  be  embodied 
in  a  bill  of  exceptions.  We  regard  this  stipulation  as  broad 
enough  and  full  enough  to  be  entirely  effectual  to  make  the 
tmnscript  evidence  on  any  future  trial  of  the  cause.  As  it 
must  of  necessity  be  construed  it  is  the  full  equivalent  of  a 
stipulation  to  use  the  deposition  of  a  witness  and  it  is  quite 
clear  that  such  a  stipulation  controls  all  subsequent  trials  of 
the  same  cause  and  permits  the  use  of  the  deposition,  al- 
though there  may  be  in  the  stipulation  no  dii*ect  agreement 
that  the  evidence  may  be  used  on  any  and  all  subsequent 
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trials.  Such  was  the  conclusion  reached  by  the  Wisconsin 
court  on  a  somewhat  similar  stipulation  and  it  quite  concurs 
with  our  views  of  what  the  law  is.  U.  S.  Express  Co.  v. 
JenkinSy  73  Wis.  471.  A  broad  stipulation  permitting  the 
use  of  this  transcript  was  a  thing  on  which  counsel  had  a 
right  to  rely.  It  was  not  incumbent  on  them  to  take  any 
steps  to  procure  the  testimony  or  the  attendance  of  the  ab- 
sent witnesses,  nor  do  we  believe  they  were  under  any  obli- 
gations to  ask  for  a  continuance  of  the  case  in  order  to  take 
it.  It  had  already  been  agreed  that  this  transcript  might  be 
used  as  evidence.  It  was  also  stipulated  that  it  might  be 
made  a  part  of  a  bill  of  exceptions  on  appeal.  It  was  evi- 
dence taken  in  open  court  on  full  examination  and  cross- 
examination  by  counsel.  It  was  certified  to  by  the  signature 
of  the  judge  before  whom  the  trial  was  had ;  it  was  further 
authenticated  by  the  O.  K.  of  both  counsel,  and  under  the 
stipulation  we  believe  it  was  rightfully  offered  and  used. 
This  disposes  of  the  first  question. 

The  next  respects  the  necessity  to  give  notice  to  the 
vendee  of  the  time  and  place  of  sale.  This  really  brings  up  the 
whole  question  of  the  power  and  right  of  the  vendor  in  the 
case  of  a  sale  of  personal  property.  As  ordinarily  expressed 
his  rights  are  three.  He  may  store  the  property  and  sue  the 
vendee  for  the  price ;  he  may  sell  the  property  and  recover 
the  difference  between  the  price  fixed  in  the  contract  and 
that  at  which  the  property  was  sold  on  the  resale,  or  he  may 
keep  the  property  as  his  own  and  recover  the  difference  be- 
tween the  contract  price  and  the  market  value  at  the  time 
and  the  place  of  delivery.  These  are  his  rights  and  he  may 
exercise  any  one  of  them.  From  the  preceding  statement  it 
is  manifest  the  nui-sery  company,  as  vendor,  undertook  to 
exercise  the  second  of  these  privileges.  It  attempted  to  sell 
the  stock  and  hold  Magnes  for  the  difference  between  what 
they  received  and  the  contract  price.  He  insists  this  privilege 
may  not  be  exercised,  or  if  it  may,  it  was  not  so  exercised  as 
to  give  it  the  right  to  recover  the  difference.  This  he  con- 
tends because  there  is  nothing  in  the  record  to  show  that  the 
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nursery  company  gave  him  any  notice  of  the  time  and  place 
of  sale.  We  confess  this  question  has  been  a  matter  of  much 
dispute  and  the  authorities  are  not  at  all  in  harmony  on  the 
question.  Many  of  them  assume  this  to  be  a  condition, 
others  decide  it  to  be  a  condition  precedent,  and  others,  and 
we  think  the  bulk  and  weight  of  them,  hold  there  is  no 
necessity  to  give  the  vendee  this  notice.  We  shall  only  cite 
a  few  cases  with  i-eference  to  this  particular  proposition, 
though  all  of  the  decisions  referred  to  bear  on  this  question. 
Holland  v.  Rea^  48  Mich.  218 ;  Camp  v.  Hamlin  ^  Bamum^ 
66  Ga.  259;  PoUen  et  al.  v.  LeRoy  et  al.,  30  N.  Y.  649; 
Mosenbaums  v.  Weeden  et  al.^  18  Gratt  785 ;  Van  Brocklen  v, 
Smeallicy  140  N.  Y.  70.  We  are  quite  ready  to  concede  that 
one  or  two  of  these  cases  do  not  seem  entirely  to  support  the 
position  which  we  take,  nor  to  be  in  perfect  accord  with  the 
other  decisions,  but  they  are  full  to  some  of  the  propositions 
involved  and  we  do  not  regard  them  as  opposed  to  our  posi- 
tion. Assuming  then  that  the  nursery  company  was  under 
no  obligation  to  give  Magnes  any  notice  of  the  time  and  place 
of  sale,  and  might  still  recover  the  difference  between  the 
contract  price  and  the  sum  received,  there  remains  a  still 
further  question  which  is  of  grave  importance  and  which  we 
must  dispose  of  because  of  its  effect  on  the  subsequent  trial. 
Appellant's  counsel  insists  that  there  is  a  necessity  to  ad- 
vise the  vendee  of  the  intention  to  resell.  On  this  propo- 
sition there  is  a  more  pronounced  conflict  in  the  authorities. 
We  are  not  compelled  to  go  to  the  verge  of  holding  that 
there  is  no  necessity  to  inform  the  vendee  of  the  intention  to 
resell,  nor  of  holding  that  the  vendor  may  dispense  with  this 
notice  under  any  and  all  circumstances.  All  we  intend  to 
hold  is,  that  under  the  circumstances  disclosed  by  this  record, 
the  vendor  was  under  no  obligation  to  give  the  vendee  this 
notice.  Some  of  the  cases  declare  there  is  no  necessity  to 
formally  advise  the  vendee  of  the  intention,  and  others  again 
disregard  the  proposition,  apparently  because  the  record  shows 
the  party  was  advised  of  the  purpose  when  the  demand  was 
made  on  him  to  comply  with  his  contract.    Where  such 
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facts  exist  there  is  no  necessity  to  pass  on  the  precise  ques- 
tion. There  is,  however,  a  line  of  cases  which  hold  that  tliis 
notice  need  not  be  given  if  the  defaulting  buyei*  has  knowl- 
edge or  notice  of  the  facts  which  give  the  vendor  the  right 
to  resell  and  those  facts  clearly  disclose  an  absolute  refusal 
on  the  part  of  the  vendee  to  take.  As  it  was  put  in  one  case, 
*'  If  having  once  refused  to  comply  with  a  contract  there  be 
locus  penitentuB  for  the  buyer,  he  must  avail  himself  of  it 
^thout  further  notice  or  request  from  the  seller."  If  the 
trees  had  been  left  at  Littleton  and  Magnes  had  abandoned 
them  and  refused  to  take  and  pay  for  them,  manifestly  there 
i^ould  have  been  no  necessity  to  give  him  notice  of  the  in- 
tention to  resell.  The  law  never  requires  anybody  to  do  a 
useless  act,  and  this  principle  is  fuUy  applicable  to  a  case 
ijv'here  the  vendee  refuses  to  take,  declines  to  carry  out  his 
contract  and  leaves  the  vendor  to  do  as  he  pleases  with  the 
goods.  It  is  in  accordance  with  principle  and  depends  on 
these  peculiar  circumstances.  We  hold  that  in  the  present 
case  there  was  no  necessity  to  give  Magnes  notice  of  the  in- 
tention to  resell  the  property.  Saladin  v.  Mitchell^  45  111.  79 ; 
Waples  V.  Overtaker,  77  Tex.  7 ;  Clore  v.  Rohhison,  38  S.  W.  '^  "^  ^ 
Rep.  687;  Mann'i).  National  Linseed  Oil  Co.j  84  N.  Y.  Supp.  fy  ^/-^*-, 
Rep.  481 ;  Ullmann  v.  Kent^  60  111.  273 ;  Wrigley  v.  Cornelius^ 
162  HI.  92. 

We  have  now  decided  the  bill  of  exceptions  was  admissible 
in  evidence,  that  there  was  no  necessity  for  notice  of  the  in- 
tention to  resell,  and  that  usually  none  need  be  given  of  the 
time  and  place  of  sale.  Notwithstanding  these  determin- 
ations we  do  not  believe  the  judgment  is  right  and  we  are 
compelled  to  reverse  it  though  it  necessitates  a  fifth  trial  and 
possibly  a  fourth  appeal  to  this  tribunal.  In  the  end  neither 
party  will  be  benefited  by  the  recovery  whatever  it  may  be, 
but  both  will  probably  have  to  expend  largely  more  than  the 
amount  in  controversy  in  order  to  end  the  dispute.  It  is  not, 
however,  for  the  courts  to  suggest  an  adjustment  of  differ- 
ences, they  can  only  decide  controversies  as  they  are  pre- 
sented. 
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The  point  on  which  this  case  turns  springs  from  the  cir- 
cumstances of  the  resale.  The  power  of  the  vendor  to  resell 
on  refusal  by  the  vendee  to  receive  the  goods  is  clear  and  has 
been  sustained  by  an  unbroken  line  of  decisions  for  more  than 
a  century.  The  right  is  not  an  absolute  one  in  the  sense  that 
the  vendor  may  sell  when  and  where  and  as  he  pleases  and 
hold  the  vendee  for  the  difference.  The  result  of  a  resale 
can  never  control  the  question  of  damages  against  the  de- 
faulting vendee  nor  be  given  in  evidence  to  that  end,  unless 
the  vendor  has  satisfactorily  proven  that  he  exercised  the 
right  in  good  faith  and  at  such  time  and  in  such  manner  and 
by  such  methods,  and  under  such  circumstances,  as  were  best 
calculated  to  protect  the  rights  of  the  defaulting  vendee,  and 
secure  the  best  market  price  for  the  property.  It  has  many 
times  been  said  the  property  should  be  sold  at  public  auction 
which  is  always  a  guaranty  of  a  fair  price  in  a  fair  markets, 
yet,  this  is  not  laid  down  as  an  inflexible  rule  because  it  has 
at  other  times  been  decided  as  in  case  of  sale  of  lead  to  arrive, 
or  of  iron  to  arrive,  that  it  may  be  proved  it  was  the  custom  to 
sell  such  lead  and  such  iron  through  brokers,  and  then  the  sale 
may  be  made  by  brokers  under  proper  circumstances  and  con- 
ditions, and  in  obedience  to  the  usual  custom.  The  vendee 
must  then  respond  for  the  difference  between  the  contract 
price  and  that  which  the  broker  obtained.  Doubtless  this  is 
always  true.  It  is  likewise  true  perishable  property  may  be 
sold  immediately  and  parties  are  not  bound  to  wait  and  prob- 
ably would  not  be  bound  to  wait  either  to  give  notice  of  an 
intention  to  sell  or  notice  of  time  and  place  of  sale  in  order 
to  use  the  selling  price  to  control  the  matter  of  damages. 
According  to  the  evidence  these  trees  were  perishable.  Yet 
it  was  testified  by  Magnes  on  cross-examination  that  tlie  trees 
might  have  been  kept  for  two  or  three  weeks  before  they  were 
sold  without  destruction  or  much  deterioration.  There  is 
no  evidence  to  the  contrary.  It  is  a  matter  of  common  knowl- 
edge that  trees  may  be  shipped  from  Sioux  City  to  Denver 
and  by  the  use  of  water  and  resetting  be  kept  for  some  time 
in  good  condition  so  that  they  will  live  when  transplanted 
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and  have  a  greater  value  than  if  left  to  rot  in  the  backyard 
or  in  a'bam.  Under  these  circumstances  we  believe  it  was 
quite  incumbent  on  the  nursery  company,  if  they  would  re- 
cover the  difference  between  the  price  received  on  resale  and 
the  contract  price,  to  introduce  evidence  as  to  the  character 
of  the  sale,  of  its  fairness  and  necessity  and  of  the  attendant 
conditions,  that  the  court  or  jury  might  determine  whether 
in  all  respects  it  was  entii-ely  fair  and  just.  The  rule  ia  not 
inflexible  that  the  vendor  may  recover  the  difference  between 
the  contract  price  and  the  sum  realized.  If  the  resale  has 
been  fairly  made  this  may  be  the  quantum,  but  if  it  be  not 
so  made,  then  what  he  may  recover  is  the  diffei-ence  between 
the  price  which  they  would  have  produced  at  such  resale  had 
it  been  fairly  held  and  the  contnict  price,  the  expense  of 
course  in  taking  care  of  the  goods  and  selling  them  being 
taken  into  consideration.  Since  this  is  the  rule  the  author- 
ities all  agree  it  ia  incumbent  on  the  plaintiff,  which  in  this 
case  for  the  purposes  of  this  judgment  is  the  nursery  com- 
pany, to  produce  the  necessary  facts  to  show  that  in  exer- 
cising the  right  the  law  was  obsei-ved  and  good  faith^  exer- 
cised. Unless  the  vendor  makes  this  proof  he  may  not  thus 
recover.  Broumlee  v.  Bolton^  44.  Mi(5h.  218 ;  Smith  v.  Pet- 
tee^  70  N.  Y.  18 ;  Bosenbaums  v.  Weeden^  supra ;  2  Benjamin 
on  Sales  (6th  Am.  ed.),  §  1180,  note  5. 

Recurring  to  tiie  statement  of  the  facts  it  will  be  observed 
the  nursery  company  offered  no  evidence  about  the  circum- 
stances and  conditions  under  which  the  sale  was  made,  nor 
anything  which  tended  to  establish  a  necessity  for  it,  or  the 
propriety  of  it  at  the  time  it  was  made.  The  company  failed 
to  prove  the  fairness  of  the  price  nor  did  they  attempt  to 
show  an  effort  to  make. a  sale  which  would  realize  the  high- 
est price  for  the  stock.  Whether  there  was  or  was  not  a 
market  price,  whether  there  was  a  possibility  to  make  a  sale 
at  another  or  greater  price,  whether  the  trees  could  have  been 
preserved  and  a  market  made  or  a  seller  procured,  all  these 
things  wei-e  left  entirely  unexplained  by  the  company,  nor  was 
there  otherwise  any  proof  on  which  to  base  a  judgment  for  the 
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difference  between  the  price  at  which  the  property  was  sold  and 
that  which  Magnes  had  agreed  to  pay  for  it.  This  difference 
was  assumed  to  be  the  measure  of  the  damages  and  the  meas- 
ure of  recovery.  While  as  we  have  already  said  this  might 
under  some  circumstances  control,  under  the  proof  it  was 
wholly  illegitimate  and  there  is  in  the  record  no  evidence 
showing  that  the  company  sustained  damages  to  the  extent 
of  f  175,  which  was  their  recovery. 

Since  this  is  true  we  are  compelled  to  set  aside  the  judg- 
ment and  remand  the  cause  for  fui*ther  consideration  and  the 
fifth  trial  which  we  may  be  permitted  to  hope  will  end  this 
litigation.  The  judgment  is  reversed  and  the  cause  remanded 
for  f  ui-ther  proceedings  in  conformity  with  this  opinion. 

ReversecL 


[No.  1741.] 
Lowell,  State  Auditor,  v.  Bonney. 

1.  Mandamus— Executivb  Department. 

Mandamus  will  lie  against  a  member  of  the  executive  department  of 
the  state  to  compel  the  performance  of  an  act  purely  ministerial 
and  which  involves  no  exercise  of  judicial  discretion. 

2.  Pbactice — Judgment  on  the  Pleadings. 

On  a  motion  for  judgment  on  the  pleading  the  general  rule  is  that  all 
the  material  allegations  must  be  taken  as  true. 

3.  Mandamus— Pleading. 

In  an  application  for  mandamus  to  compel  the  state  auditor  to  issue  a 
warrant  for  services  of  an  officer  of  the  senate,  it  is  not  necessary  to 
allege  that  the  money  is  in  the  treasury  against  which  the  warrant 
can  be  drawn,  but  the  warrant  may  be  drawn  in  anticipation  of  the 
revenue. 

4.  Mandamus- Legislative  Officer— Cebtific ate  of  Presiding 

Officer. 
A  certificate  of  the  presiding  officer  of  either  house  of  the  general 
assembly  as  to  the  election  and  services  of  any  officer  or  employee  of 
such  house  is  conclusive  upon  the  state  auditor,  and  he  has  no  au- 
thority to  go  behind  such  certificate  to  inquire  whether  such  officer 
was  elected  or  whether  he  performed  the  services.  His  duty  to 
issue  a  warrant  for  the  salary  of  such  officer  as  fixed  by  statute 
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upon  the  presentation  of  Buch  certificate  is  ministerial,  and  man- 
damus will  lie  to  compel  the  issuance  of  the  warrant. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  B.  L.  Cabb,  attorney  general,  and  Mr.  Calvin  E. 
R£ED,  for  appellant. 

Mr.  Wm.  J.  Thomas,  for  appellee. 

BiSSELL,  p.  J. 

This  proceeding  by  way  of  mandamus  against  the  state 
auditor  is  to  compel  that  official  to  issue  his  warrant  for  $65.00 
which  represents  the  per  diem  which  the  petitioner  insists  he 
was  entitled  to  receive  for  services  rendered  as  assistant  secre- 
tary of  the  senate  of  Colorado  at  its  special  three  days'  session, 
called  by  the  executive  to  pass  the  general  appropriation  bill 
which  had  failed  during  the  regular  session.  The  amount 
involved  is  only  $50.00  since  the  auditor  admitted  $15.00  to 
be  due,  but  it  concerns  the  executive  and  legislative  depart- 
ments of  the  government  and  is  consequently  of  grave  impor- 
tance. It  would  have  been  a  case  of  great  difficulty  but  for 
the  antecedent  decisions  of  the  supreme  court  on  the  princi- 
pal legal  propositions  suggested.  Tf  the  claim  was  not  for 
the  compensation  of  one  connected  with  the  legislative  de- 
partment, but  grew  out  of  a  contract  for  other  services  or  for 
materials  furnished,  there  might  be  some  question  under  our 
peculiar  legislative  provisions  whether  the  action  of  the  audi- 
tor could  be  reviewed  by  the  courts.  As  we  look  at  it,  the 
cases  which  will  be  hereafter  cited  clearly  demonstrate  that 
mandamus  will  lie  even  against  a  part  of  the  executive  depart- 
ment to  compel  action,  where  the  thing  to  be  done  may  be 
regarded  as  ministerial,  a  purely  executive  function,  and 
which  requires  the  exercise  of  no  judicial  discretion.  We 
are  not  required  either  by  the  exigency  of  the  situation  or  by 
the  peculiar  circumstances  of  the  record  to  consider  this  mat- 
ter,  nor  to  determine  when  and  under  what  circumstances 
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the  right  to  review  the  action  of  the  executive  department  is 
precluded,  because  the  act  sought  to  be  compelled  is  of  a  judi- 
cial character. 

From  the  alternative  writ  and  the  return,  it  appears  Bon- 
ney,  who  had  served  as  reading  clerk  at  the  regular  session 
of  the  legislature'  of  1897,  was  elected  assistant  secretary  of 
the  senate  at  the  special  session.  The  election  is  conceded. 
The  return  attempts  to  raise  some  questions  of  fact,  but  as 
nearly  as  we  may  gather  there  is  no  denial  which  tendered  an 
issue  otherwise  than  as  respects  the  performance  of  the  duties 
of  assistant  secretary.  We  are  compelled  to  concede  the  re- 
turn contains  allegations  directed  to  this  point.  As  will  be 
afterwaitis  seen,  we  do  not  concede  the  pleading  legally  pre- 
sents the  question.  The  writ  alleged,  aside  from  these  gen- 
eral facts  of  election  and  service,  an  appropriation  of  #3,000, 
although  it  does  not  aver  that  the  money  had  been  collected 
and  was  in  the  treasury  at  the  time  the  claim  was  presented 
to  the  auditor.  The  alternative  writ  did  not  state  what  pos- 
sibly may  be  more  a  matter  of  evidence  than  pleading,  the 
facts  by  which  it  was  expected  to  establish  the  actual  service 
as  assistant  secretary.  The  attorney  general,  however,  in 
preparing  the  answer,  set  up  as  paii;  of  one  of  his  allegations 
the  certificate  evidencing  Bonney's  appointment  and  service. 
This  is  stated  as  of  the  8th  ol  April,  1897,  directed  to  the 
auditor  of  state  and  certifies  substantially  that  Bonney  had 
served  as  assistant  secretary  and  acting  reading  clerk  in  the 
extra  session  of  the  senate  of  the  eleventh  general  assembly 
for  thirteen  days,  and  was  entitled  to  per  diem  for  the  same. 
It  is  properly  signed  by  Lieut.  Gov.  Brush,  president  of  the 
senate,  and  by  Stanley  Stokes,  its  secretary.  Notwithstand- 
ing the  plea  of  this  certificate,  the  attorney  general  went  on 
to  allege  that  the  petitioner  did  not  serve  the  state  as  assist- 
ant secretary  at  the  extra  session  or  in  any  other  capacity  for 
a  period  of  ten  days  after  its  adjournment.  The  plea  was 
probably  put  in  that  fonn  because  under  the  act  of  1895,  Ses- 
sion Laws  of  1895,  pages  183,  186,  it  was  enacted  that  the 
assistant  secretary  of  the  senate  should  receive  f5.00  per  day 
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and  should  be  allowed  pay  for  ten  days  after  the  final  adjourn- 
ment for  completing  the  I'ecords  of  the  senate.  It  was  under 
that  statute  which  fixed  the  compensation  of  this  particular 
officer  that  the  certificate  was  made  and  thereon  the  claim  was 
based  which  was  presented  to  the  auditor.  The  auditor  as- 
sumed he  had  a  right  to  investigate  the  fact  of  the  service 
;md  for  himself  determine  whether  Bonney  had  served  in  that 
capacity  and  was  entitled  to  the  money,  and  concluding 
against  him  rejected  the  ten  days'  claim  amounting  to  $50.00. 
The  attorney  general  in  his  plea  attempts  to  present  the  same 
question. 

On  these  pleadings,  and  they  need  not  otheiwise  be  stated, 
thei-e  was  a  motion  for  judgment  which  was  granted.  Error 
is  laid  on  this  action  of  the  court  because  it  is  insisted  a  ques- 
tion of  fact  is  raised  by  the  plea,  and  if  proof  was  made  on 
it  judgment  would  not  of  necessity  follow,  providing  it  was 
sustained,  and  therefore,  the  contention  is,  judgment  on  the 
pleadings  could  not  be  rendered  under  the  general  rule  that 
all  the  material  allegations  must  be  taken  as  true  where  this 
motion  is  made.  Rice  v.  Bush  et  aZ.,  16  Colo.  484  ;  Hasting 
V.  Bank  of  Longmant^  4  Colo.  App.  419;  Porter  v.  G-rady^ 
21  Colo.  74. 

We  concede  the  general  proposition,  but  as  we  view  it,  it  is 
inoperative  because,  although  the  attorney  general  attempted 
to  raise  an  issue  of  fact  respecting  the  service,  his  plea  of  the 
certificate  which  was  set  up  in  haec  verba  completely  nullified 
the  general  allegation. 

We  do  not  concede  the  contention  that  there  must  be  in  an 
application  of  this  sort  an  allegation  that  there  is  money  in 
the  treasury  against  which  the  warrant  can  be  drawn,  nor 
that  this  point  is  supported  by  the  authorities  in  our  own  state. 
It  has  been  held  in  other  jurisdictions  the  averment  must  be 
made  and  the  fact  must  be  set  up  in  an  application  for  the 
writ.  It  is  tolerably  well  settled  in  this  jurisdiction,  as  ap- 
pears from  the  many  cases  hereinafter  cited,  that  the  public 
revenue  may  be  anticipated.  Goodykoontz  v.  People^  20  Colo. 
374.     The  same  rule  has  been  expressed  in  other  cases  and 
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it  may  be  taken  as  the  settled  law  of  the  state.  This  dis- 
poses of  the  argument.  Tlie  warrant  was  not  to  be  drawn 
upon  any  special  fund.  This  clerk  was  a  component  part  of 
the  legfislative  depai-tment  of  the  government,  and  his  salary, 
like  the  salary  of  the  legislators  and  of  the  officers  in  the 
executive  and  judicial  departments,  was  a  preferred  claim 
and  was  to  be  first  paid  before  other  warrants  should  be  hon- 
ored by  the  treasurer.  Under  these  circumstances,  when 
the  making  of  the  appropriation  is  set  out,  and  so  far  as  ap- 
pears from  the  alternative  writ  and  the  return  was  ample  for 
the  purpose,  and  the  revenue  could  be  anticipated,  the  draw- 
ing of  the  warrant  was  a  legitimate  and  official  act  on  the 
part  of  the  auditor  and  the  money  would  have  been  paid  by 
the  treasurer  upon  the  incoming  of  funds  or  in  anticipation 
of  the  revenues.  Nance^  State  Treasurer^  v.  Stuart^  12  Colo. 
App.  125.  In  this  case  the  bulk  of  the  decisions  in  the  su- 
preme court  are  gathered  together  and  may  be  referred  to 
without  further  citation.  We  are  quite  ready  to  concede 
the  case  of  the  People  v.  The  Auditor^  2  Colo,  97,  would  ap- 
pear to  be  against  this  position.  That  was  an  application 
against  the  auditor,  and  therein  the  court  held,  speaking  by 
Judge  Belford  in  territorial  times,  that  the  action  of  the  au- 
ditor with  respect  to  a  bill  was  of  a  judicial  and  discretionary 
character  and  could  not  be  considered  by  the  courts.  As  a 
general  proposition  this  may  be  true  with  reference  to  bills 
akin  to  that  then  under  consideration.  We  can  conceive  of 
a  good  many  cases  to  which  the  rule  would  apply  and  where 
mandamus  would  not  run  against  the  official.  It  is  not  ap- 
plicable, however,  in  the  present  case,  and  it  appeal's  very 
clearly  from  the  case  of  the  People  v.  Spruance^  8  Colo.  307, 
that  where  the  constitution  requires  the  passage  of  a  law  fix- 
ing the  rates  of  compensation  and  the  law  has  been  passed, 
the  auditor  is  bound  to  obey  it  as  long  as  it  remains  in  full 
force.  That  case  lays  down  this  general  doctrine.  It  un- 
doubtedly holds  that  there  may  be  cases  wherein  the  auditor 
would  not  be  bound  by  the  law,  where  the  law  was  uncon- 
stitutional as  in  that  particular  case,  because  it  was  an  at- 
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tempt  to  increase  the  salary  of  an  oflBcer  during  his  term,  or 
after  tlie  performance  of  his  service.  No  such  question  is 
presented  here.  This  is  a  naked  case  of  a  statute  which 
fixes  the  compensation  of  a  paiiicular  part  of  the  legislative 
department  of  the  government,  to  wit,  the  assistant  secre- 
tary of  the  senate,  which  is  evidenced  by  the  certificate  under 
the  hands  of  the  proper  oflBcial,  and  the  only  question  here 
is,  whether  the  auditor  has  a  right  to  go  behind  the  certificate 
and  detennine  for  himself  whether  or  not  the  party  was 
elected  as  an  oflScer,  and  whether  he  performed  the  service 
for  the  other  branch  of  the  government.  As  we  look  at  it, 
this  question  is  concluded  by  a  provision  of  the  statute,  and 
we  are  unable  to  see  that  the  auditor  has  any  discretion  in 
the  pi-emises.  We  regard  him -as  bound  by  the  certificate 
and  compellable  to  issue  the  warrant*  The  legislature  is  the 
supreme  governmental  power  in  the  state.  Both  the  exec- 
utive and  the  judicial  departments,  within  certain  linnts, 
are  undoubtedly  subject  to  their  control.  It  cannot  be  that 
the  executive  officials  have  a  right  to  control  or  interfere 
with  the  legislative  department  in  the  discharge  of  its  duties. 
Its  will  is  supreme  and  its  mandate  when  issued  must  be 
obeyed,  nor  do  we  now  see  any  case  in  which  the  executive 
officer  is  at  liberty  to  disregard  the  legislative  will  when  ex- 
pressed in  constitutional  fashion  by  a  regular  and  legitimate 
act  duly  passed.  The  legislature  creates  the  office  of  assist- 
ant secretary  of  the  senate,  prescribes  his  compensation,  and 
enacts  that  he  shall  receive  compensation  for  ten  days  after 
the  expiration  of  the  term  for  the  performance  of  duties  which 
the  legislature  has  imposed  upon  him.  The  legislature  went 
further  and  passed  an  act  which  was  in  full  force  at  the  time 
this  certificate  Was  issued  and  presented  to  the  auditor,  in 
effect  that  every  officer  and  employee  of  the  assembly  should 
receive  from  the  presiding  officer  of  the  house  to  which  he 
belonged,  a  certificate  setting  forth  his  service,  and  further 
directly  enacted  that  this  certificate  when  presented  to  the 
auditor  should  entitle  the  holder  to  a  warrant,  and  further 
enacted  that  the  auditor  should  draw  the  warrant  on  the 
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treasurer,  according  to  the  certificate.  General  Statutes  of 
1883,  sec.  1582.  This  statute  was  in  force  at  the  time  the 
certificate  was  issued,  and  at  the  time  it  was  presented  to 
the  auditor,  and  when  his  action  was  requested.  Under 
these  circumstances  we  regard  this  certificate  as  conclusive 
upon  the  auditor.  We  see  no  escape  from  the  conclusion 
that  the  act  which  he  was  called  on  to  perform  by  this  writ 
was  purely  ministerial  and  mandamus  to  compel  performance 
was  properly  issued.  We  can  find  within  the  return  of  the 
auditor  no  matter  of  fact,  or  question  of  law  presented  which 
would  constitute  any  defense,  and  we  believe  the  court  be- 
low was  fight  when  it  directed  the  peremptory  writ  to  go, 
compelling  the  auditor  to  issue  his  warrant  in  accordance 
with  the  prayer  of  the  relator: 

The  judgment  on  the  pleadings  seem  to  us  entirely  right, 
and  since  the  action  of  the  court  accords  with  this  position, 
it  follows  that  its  judgment  must  be  affirmed. 

Affirmed. 


[No.  1629.] 

,14     236  SCHWEIZBR  V.  MANSFIBLD  BT  AL. 

|f35S    131 

1.  Mechanics'  Liens— Mining  Claim— Lessor  and  Lessee. 

A  complaint  that  alleges  employment  by  and  services  performed  for  a 
lessee  of  a  raining  claim  states  no  caose  of  action  against  the  lessor 
or  owner  either  for  a  personal  judgment  or  for  the  enforcement  of 
a  mechanic's  lien  against  the  mine. 

2.  Appellate  Pbactice— Complaint  Insufficient  to  state  Cause 

OF  Action. 

Where  a  complaint  stated  no  cause  of  action  against  appeUant  and  the 
irregularity  is  challenged  by  an  assignment  of  error,  the  appellant 
is  entitled  to  be  heard  regardless  of  errors  in  the  prosecution  of 
proceedings  to  set  aside  the  judgment. 

8.  Same. 

Where  the  pleading  and  proof  are  wholly  insufficient  to  support  a  judg- 
ment, the  judgment  cannot  stand  whatever  erroi-s  or  irregularitieB 
-may  liave  otherwise  been  committed. 

4.  Practice— Clerks  of  Court— Deposit  of  Costs. 

Where  a  defendant  had  on  deposit  with  the  clerk  cost  money  at  the  time 
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»  judgment  was  rendered  against  her  the  clerk  had  no  right  to  re- 
fuse to  file  a  motion  for  new  trial  on  the  ground  that  the  cost  money 
deposited  by  defendant  belonged  to  plaintiff  because  he  had  oIh 
tained  judgment  The  clerk  has  no  authority  to  apply  money  de- 
posited for  costs  towards  the  payment  of  a  judgment  except  upon 
an  execution  or  order  of  the  court 

Appeal  from  the  District  Court  of  El  Pa$o  County. 

Mr.  Owen  Pbentiss,  for  appellant 

Mr.  J.  W.  HoBNEB,  of  counsel. 

Mr.  Chables  J.  Pebkiks,  for  aiq[)elle68. 

BiSSELL,  P.  J. 

It  would  be  worse  than  folly  to  discuss  a  multitude  of 
immaterial  eiTors  and  objections  to  this  appeal  which  are 
urgred  by  the  appellees,  or  to  consider  any  other  question 
suggested  by  the  appellant  than  the  one  which  goes  to  the 
fundamentals  of  the  action.  The  question  involved  has  been 
recently  decided  by  the  supreme  court.  We  shall  only  state 
so  much  of  the  facts  as  are  necessary  to  bring  the  case  within 
that  decision,  and  then  disposing  of  one  question  for  the 
puipose  of  settling  the  practice,  we  shall  dismiss  the  matter 
from  further  consideration. 

Mansfield,  Eaton  and  Lipp  brought  suit  against  Schweizer, 
Baty,  Tuttle,  Galloway  and  the  Teutonic  Gold  Mining  & 
Milling  Company  to  foreclose  a  lien  which  they  claimed  to 
have  secured  on  the  property.  According  to  the  allegations 
of  their  complaint  the  lode  mining  claim  was  owned  by  Miss 
Schweizer.  She  leased  the  property  to  Galloway  who  there- 
after in  conjunction  with  Baty  and  Tuttle,  employed  the 
plaintiffs  to  work  on  the  claim  as  miners.  The  plaintiffs 
further  alleged  the  rendition  of  service,  its  value,  and  then 
set  up  the  filing  of  a  mechanic's  lien  on  the  property  to  secure 
the  payment  of  the  wages  which  the  employers  left  unpaid, 
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and  then  prayed  a  pei'sonal  judgment  against  eveiybody,  the 
Teutonic  Gold  Mining  &  Milling  Company  and  tiie  various 
.  lessees,  and  the  foreclosure  of  the  lien.  This  is  all  we  need 
state  about  the  complaint.  Answers  were  filed  by  some  of 
the  parties,  though  a  default  was  taken  as  to  the  appellant 
Schweizer  which  she  attempted  to  set  aside  by  a  motion  for 
a  new  trial,  tendered  for  filing  in  apt  time,  but  which  for 
some  inscrutable  reason  the  clerk  declined  to  file.  It  was 
afterwards  filed,  but  too  late  and  Miss  Schweizer  prosecutes 
this  appeal.  The  judgment  being  entered  without  trial  there 
was  little  testimony  offered,  but  a  personal  judgment  was 
entered  against  all  the  defendants  and  a  decree  rendered  for 
a  foreclosure  of  the  lien. 

Tliis  simple  statement  disposes  of  the  case.  We  are 
wholly  unconcerned  with  the  rights  or  remedies  of  any  of  the 
defendants  except  the  appellant  Schweizer  who  was  the 
owner. 

The  complaint  stated  no  cause  of  action  against  her,  nor 
were  the  plaintiffs,  on  the  proof,  entitled  either  to  a  personal 
judgment  against  Miss  Schweizer  or  to  a  decree  foreclosing 
the  lien.  Wilkins  et  ah  v.  Abell  et  ah^  26  Colo.  462.  Since 
this  is  true,  and  there  is  an  assignment  of  error  which  chal- 
lenges the  regularity  of  the  judgment,  the  appellant  has  a 
right  to  be  heard  regardless  of  errors  in  the  prosecution  of 
her  proceedings  to  set  aside  the  judgment.  The  pleading 
and  the  proof  are  wholly  insufficient  to  support  the  judg- 
ment or  to  entitle  the  plaintiffs  to  the  lien.  It  necessarily 
follows,  whatever  irregularities  may  have  been  otherwise 
committed,  the  judgment  cannot  stand. 

There  is  another  somewhat  unimportant  matter  to  which 
we  desire  to  call  attention  because  it  exhibits  such  a  gross 
abuse  of  power  on  tte  part  of  the  clerk  that  it  ought  to  be 
rebuked,  that  the  practice  may  not  again  occur.  It  appears 
that  Miss  Schweizer  had  deposited  with  the  clerk  money  for 
the  payment  of  the  costs  which  should  accrue  against  her. 
By  some  misadventure  her  counsel  failed  to  appear  when 
the  case  was  set  for  trial  and  the  proceeding  was  as  upon  a 
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default.  Thereafter  a  motion  was  made  for  a  new  trial  which 
the  clerk  refused  to  file,  on  the  hypothesis  that  the  money 
which  the  defendant  Schweizer  had  deposited  to  pay  her  costs 
belonged  to  plaintififs  because  they  had  obtained  judgment. 
In  other  words,  the  clerk  took  it  upon  himself  to  appropri- 
ate the  money  deposited  for  the  payment  of  the  costs,  and 
to  apply  it,  without  execution  or  order,  to  the  liquidation 
of  the  judgment  prior  to  final  entry  or  the  disposition  of  any 
appeal.  Manifestly  he  had  no  right  to  pursue  this  course, 
and  we  are  only  surprised  that  the  matter  was  not  rectified 
by  the  lower  court  by  an  order  which  should  direct  the  clerk 
as  to  his  duty  in  the  premises.  Clerks  are  without  the  right 
to  attempt  to  pass  upon,  or  adjust  the  rights  of  parties,  or  to 
appropriate  money  in  courts  otherwise  than  to  apply  it  on 
execution  or  to  dispose  of  it  according  to  some  order  of  the 
court  In  the  eyes  of  the  law,  the  appellant,  Schweizer,  had 
money  in  the  hands  of  the  clerk  sufficient  to  pay  the  costs 
of  filing  a  motion  for  a  new  trial,  and  it  was  the  duty  of  the 
clerk  to  file  it  when  it  was  tendered.  We  only  mention  this 
incidental  matter,  lest  a  practice  so  vicious,  once  being  con- 
ceded, should  grow  into  an  established  rule,  which  in  the 
end  would  prove  prejudicial  to  the  rights  of  litigants. 

The  complaint  stated  no  cause  of  action  against  Miss 
Schweizer  nor  any  facts  to  support  a  mechanic's  Uen,  and  the 
decree  giving  a  personal  judgment  against  her  and  foreclosing 
the  lien  on  her  property  was  not  only  irregfular  but  void,  and 
it  will  therefore  be  reversed  and  set  aside,  and  the  case  sent 
back  for  further  proceedings  in  conformity  with  this  opinion. 

Meversed. 
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[No.  1665.] 
The  Little  Valeria  Mining  and  Milling  Company  ▼. 

Ingebsoll. 

1.  Appbllatb  Pbacticb— Abstbaot  of  Rboobd. 

Where  an  action  was  brought  upon  numerous  assigned  claims  and  the 
complaint  contained  as  many  causes  of  action  and  the  allegations 
of  the  different  causes  of  action  were  exactly  the  same  except  as  to 
amounts  and  names  of  assignors,  on  appeal  it  was  not  necessary  to 
print  the  entire  complaint  in  the  abstract  in  order  to  raise  the  ques- 
tion that  it  did  not  state  a  cause  of  action,  but  it  was  sufficient  to 
print  one  cause  of  action  in  full  in  the  abstract  and  state  that  the 
other  causes  were  the  same  except  as  to  amounts  and  names. 

2.  Mbchanics'  Libnr — Mining  Claims — Lbssob  and  Lbssbb. 

A  person  who  works  on  a  mine  under  employment  by  a  lessee  of  the 
mine  is  not  by  reason  of  such  Anployment  entitled  to  a  mechanic's 
lien  on  the  mine  as  against  the  owner.  In  order  to  enforce  a  lien 
against  the  owner  there  must  be  a  showing  that  the  owner  is  in 
some  way  obligated,  either  as  privy  and  party  to  the  contract  of 
employment,  or  that  he  had  authorized  the  lessee  to  contract  the 
employment  in  his  behalf. 

Error  to  the  District  Court  of  El  Pomo  County. 

Messrs.  Patterson,  Richardson  &  Haweins  and  Mr. 
J.  J.  McFbely,  for  plaintiff  in  error.  ^ 

Mr.  Henry  Trowbridge,  for  defendant  in  error. 

Mr.  Victor  A.  Elliott,  of  counsel. 

BiSSELL,  P.  J. 

There  is  a  necessity  to  determine  but  one  proposition  to 
dispose  of  this  appeal.  The  decision  has  been  postponed  to 
await  an  adjudication  by  the  supreme  court.  It  has  been 
announced  and  we  shall  simply  follow  it  without  further  an- 
alysis or  discussion.  We  find  within  the  limits  of  the  amended 
abstract  sufficient  material  to  enable  us  to  apply  the  law. 
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There  are  a  great  many  preliminary  questions  urged  or  rather 
a  great  many  matters  suggested  as  a  bar  to  our  consideration 
of  the  matter,  resting  wholly  on  the  theory  that  the  plaintiff 
had  failed  to  observe  the  rules  and  the  law  in  the  prosecution 
of  this  error.  The  sufficiency  of  the  record  and  of  the  ab- 
stract are  attacked,  and  on  these  premises  the  defendant  seeks 
to  hold  a  judgment  to  which  he  is  manifestly  not  entitled,  and 
which  would  work  a  gross  injustice  to  the  plaintiff  in  error. 
We  do  not  believe  the  case  so  stands  as  to  require  us  to  per- 
mit it.  The  parties  entered  into  a  stipulation  which  we  find 
among  the  files  which  properly  construed  forecloses  all  this 
discussion.  According  to  the  terms  of  that  agreement  this 
cause  was  submitted  for  final  hearing  on  the  amended  ab- 
stract. We  therefore  need  only  look  to  it  to  ascertain  whether 
enough  facts  are  presented  tcf  entitle  us  to  hear  the  cause  and 
determine  it.  Of  this  there  is  no  question.  The  principal 
diflSculty  urged  respects  the  fact  that  the  complaint  as  printed 
in  the  abstract  sets  out  a  portion  of  the  causes  of  action.  It 
is  quite  clear  the  action  was  brought  to  foreclose  a  supposed 
mechanic's  lien  filed  to  secure  the  payment  of  the  wages  of 
divers  workmen  who  had  been  engaged  on  the  property.  The 
claims  were  numerous,  being  some  thirty  in  number,  and  of 
course,  the  complaint  contained,  as  filed,  some  thirty  causes 
of  action,^each  being  a  duplicate  of  the  others,  save  as  to  the 
dates  and  amounts.  In  preparing  the  abstract  but  two  causes 
were  stated,  but  thereinafter  it  appears  that  all  the  other 
causes  from  the  third  to  the  thirtieth  inclusive  were  a  repeti- 
tion of  the  two,  save  as  to  the  names  of  the  parties  and  the 
amounts.  This  is  enough  for  the  purposes  of  an  abstract  to 
enable  this  court  to  pass  on  the  suggested  question.  It  can 
hardly  be  necessary  in  preparing  an  abstract  for  use  in  this 
court,  where  the  complaint  contains  thirty  exactly  similar 
causes  of  action,  that  the  appellant  or  plaintiff  in  error  should 
print  the  complaint  in  its  entirety.  It  is  enough  that  he  state 
one  cause  of  action  and  follow  it  with  the  statement  that  the 
remaining  twenty-nine  are  precisely  similar,  save  as  to  dates 
and  amounts,  and  if  there  and  therefrom  we  are  able  to  dis- 
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cover  the  questions  involved,  it  surely  ought  to  be  a  compli- 
ance with  the  rules  of  the  court.  Were  the  law  otherwise 
and  the  case  was  reversed,  the  appellee  would  be  put  to  a 
large  amount  of  unnecessary  cost.  It  may  be  true  the  certi- 
ficate of  the  clerk  of  the  court  would  not  under  some  circum- 
stances be  enough  to  establish  the  fact,  but  the  recital  in  the 
abstract  on  which  the  defendant  agreed  to  submit  the  case 
concludes  him  on  the  question  and  renders  the  abstract  ample 
for  the  purposes  of  the  decision. 

Having  disposed  of  this  preliminary  question,  which  is 
the  principal  basis  of  the  defendant  in  error's  argument,  we 
come  to  the  substantial  controversy. 

According  to  the  complaint  the  Little  Valeria  Gold  Min- 
ing and  Milling  Company  owned  a  mining  claim  in  the 
Cripple  Creek  district.  In  1895  it  leased  the  property  to 
McFeely  who  subleased  to  the  Cardinal  Gold  Mining  Com- 
pany. While  this  lease  was  in  force  the  Cardinal  Gold 
Mining  Company  was  in  undisputed  possession  of  the  entire 
claim.  During  the  term,  and  in  accordance  with  its  provi- 
sions, this  company  employed  the  various  parties  whose  claims 
were  set  up  to  work  as  miners  at  an  agreed  piice,  and  they 
worked  for  a  certain  specified  number  of  days.  Their  claims 
were  not  paid  and  on  the  11th  of  April  they  filed  with  the 
recorder  a  statement  of  their  claim  for  work  and  labor,  set- 
ting up  as  we  assume  a  mechanic's  lien  valid  in  form  and 
probably  legal  in  substance,  except  as  against  the  Little 
Valeria  Gold  Mining  and  Milling  Company.  The  defend- 
ants took  issue  and  when  the  case  came  on  for  trial  a  motion 
for  judgment  on  the  pleadings  was  put  in  by  the  Little  Va- 
leria Mming  and  Milling  Company,  denied  by  the  court,  which 
afterwards  rendered  judgment  and  entered  a  decree  giving  the 
plain tiflf  and  his  assignors  a  lien  on  the  property  of  the  Little 
Valeria  Gold  Mining  and  Milling  Company  as  well  as  a  per- 
sonal judgment  against  sundry  of  the  parties.  The  property 
was  ordered  sold  and  the  Little  Valeria  Mining  and  Milling 
Company  prosecutes  this  error. 

This  statement  is  sufficient  to  bring  the  case  fully  and 
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clearly  within  the  Wilkins  case,  and  compels  us  to  reverse 
the  judgment.  Wilkins  et  al.  v.  Abell  et  al.^  26  Colo.  462.  Ac- 
cording to  the  law  therein  stated  miners  who  work  for  lessees 
may  not  have  a  lien  on  the  property  of  the  lessor  simply  be- 
cause tliey  were  hired  by  the  lessee  and  worked  on  the 
property.  There  must  be  some  showing  to  the  point  that, 
the  owner  of  the  realty  was  in  some  manner  obligated,  either 
because  he  was  a  privy  and  party  to  the  contract  of  employ- 
ment, or  because  in  some  other  way  than  by  the  lease  he 
authorized  the  lessee  to  contract,  or  because  the  agreement 
by  its  terms  gave  the  lessee  authority.  The  complaint  stated 
no  cause  of  action  on  a  mechanic's  lien,  the  plaintiff  was  not 
entitled  to  the  judgment  which  he  obtained,  it  is  not  a  lien 
on  the  property  and  the  plaintiff's  only  remedy  is  against 
the  persons  who  hired  him. 

For  these  reasons  the  judgment  entered  will  be  reversed 
and  the  cause  sent  back  for  further  proceedings  in  conform- 
ity with  this  opinion. 

Reversed. 


[No.  1718.] 

Court  Valhalla  No.  16  Forestebs  of  America  v. 

Olson  et  al. 

1.  Bills  ahd  Notes— Indorsement— Joint  Makeb. 

Where  a  third  person  writes  his  name  upon  the  back  of  a  note  before 
delivery  to  tlie  payee  and  there  is  nothing  to  indicate  the  intention 
of  the  parties,  prima  facie,  lie  is  chargeable  as  a- joint  malcer,  and 
without  reference  to  the  time  when  he  put  his  name  upon  the  note, 
if  lie  participated  in  the  consideration  for  which  it  was  given,  he 
must  be  considered  an  original  promisor. 

2.  Same — ^Pleading — Inconsistent  Defense. 

In  an  action  against  one  who  wrote  his  name  on  the  back  of  a  note 
wherein  it  is  sought  to  charge  bim  as  a  joint  maker,  an  answer 
that  alleges  that  defendant  was  induced  to  indorse  the  note  by 
false  representations  of  plaintiff  to  the  effect  that  the  principal 
maker  of  the  note  as  plaintiffs  treasurer  had  defaulted,  and  was  in- 
debted to  plaintiff  and  that  defendant  was  liable  as  surety  on  his 
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official  bond  and  that  the  indorsement  was  made  as  collateral  se- 
curity to  secure  the  amount  of  the  indebtedness  when  determined,  is 
inconsistent  with  and  contradictory  of  any  theory  that  defendant 
signed  the  note  as  an  indorser  and  not  as  a  joint  maker. 

3.  Bills  and  Notes— False  Rbpbbsbntations. 

In  an  action  against  a  joint  maker  of  a  promissory  note,  an  answer  that 
defendant's  signature  was  obtained  by  a  false  representation  by 
plaintiff  that  the  principal  maker  for  whom  defendant  was  surety 
was  indebted  to  plaintiff,  which  representation  was  false,  that  said 
principal  maker  was  not  indebted  to  plaintiff,  states  a  g^d  defense 
to  the  action. 

4.  Sams. 

In  an  action  against  a  joint  maker  of  a  note,  an  answer  that  defend- 
ant's signature  was  obtained  by  a  false  representation  by  plaintiff 
that  a  bond  signed  by  defendant  was  valid  and  defendant  was 
legally  liable  thereon  when  in  fact  the  bond  was  void  states  no  de- 
fense to  the  action,  as  the  representation  as  to  the  validity  of  the 
bond  and  defendant's  liability  thereon,  was  only  an  expression  of 
opinion  on  a  question  of  law  and  not  a  representation  of  fact  that 
would  constitute  fraud  if  untrue. 

5.  Bonds — Rbfobmation. 

An  indemnity  bond  by  the  treasurer  of  a  society  made  payable  to  the 
people  instead  of  to  the  society  is  not  void  on  that  account  but 
may  be  reformed  by  making  it  payable  to  the  proper  payee  in 
accordance  with  the  intentions  of  the  parties. 

Appeal  from  the  District  Oourt  of  Arapahoe  County. 

Mr.  E.  W.  NoBLiN  and  Mr.  O.  A.  Ebdman,  for  appellant 

Mr.  William  W.  Gabwood,  for  appellees. 

Thomson,  J. 

The  appellant  brought  suit  against  the  appellee  upon  a 
promissory  note,  of  which  the  following  is  a  copy : 

"  1614.  Denver,  Colo.,  July  16, 1895. 

"  On  or  before  January  1,  after  date,  we  promise  to  pay  to 
the  order  of  Alexander  Broberg,  as  chairman  of  the  board  of 
trustees  of  the  Court  Valhalla,  Ancient  Order  of  Foresters, 
six  hundred  and  fourteen  dollars,  at  Denver,  Colo.,  with  in- 
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terest  at  6  per  cent  per  annam  from  date  until  paid.   Value 
received. 

**  Chables  F.  Lindblad. 

"  Chbistin  Lindblad." 

On  the  back  of  the  note  are  the  following  indorsements : 

"  William  Olson. 

"  Pay  to  the  order  of  Court  Valhalla,  No.  16,  Foresters  of 
America,  Alexander  Broberg,  Chairman  of  Board  of  Trus- 
tees, of  Court  ValhaUa,  A.  F.  of  A." 

The  complaint  charges  the  appellee,  Olson,  as  a  maker  of 
the  note,  avers  its  nonpayment,  except  as  to  $100,  and  de- 
mands judgment.  The  answer  admits  the  indorsement  by 
the  defendant,  but  denies  that  he  signed  his  name  as  maker ; 
it  further  states  that  the  defendant  did  not  indorse  the  note 
until  about  six  months  after  it  was  made ;  that  he  indorsed 
it  upon  the  i*epresentation  of  the  plaintiflF,  which  he  believed, 
that  he  was  liable  to  the  plaintiff,  as  surety  for  Charles  Lind- 
blad, on  a  bond  given  by  the  latter  to  the  plaintiff,  as  its 
treasurer,  conditioned  that  he  would  faithfully  perform  the 
duties  of  his  office,  and  turn  over  to  his  successor  all  moneys 
belonging  to  the  plaintiff,  upon  which  bond  Lindblad  was 
indebted  to  the  plaintiff  in  the  sum  of  about  $600 ;  that  it 
was  not  true  that  Lindblad  was  indebted  to  the  plaintiff  in 
any  sum ;  and  it  was  not  true  that  thd  defendant  was  liable 
upon  the  bond,  because  it  was  void  upon  its  face,  by  reason 
of  all  of  which,  the  defendant  says  that  as  to  him  the  note 
was  without  consideration.  For  a  further  defense,  the  an- 
swer avers  that  the  plaintiff  had,  before  this  action  was 
brought,  instituted  a  suit  against  the  principal  and  sureties 
upon  the  bond,  and  that  while  the  suit  was  pending,  it  was 
settled  by  the  plaintiff,  the  bond  cancelled,  and  the  defend- 
ant relieved  from  all  obligation  upon  it.  It  was  also  pleaded 
in  defense,  that  no  notice  of  the  nonpayment  of  the  note  was 
ever  given  to  the  defendant,  or  any  suit  brought  upon  it  until 
this  suit  was  instituted.  The  plaintiff  replied,  averring  that 
the  note  was  given  to  make  good  to  the  plaintiff  $614  of  its 
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money  which  had  been  embezzled  by  Lindblad  during  his 
term  of  office  as  treasurer,  and  for  which  the  defendant  was 
liable  as  surety  upon  his  bond.  The  replication  also  stated 
that  the  penalty  of  the  bond  was  made  payable  to  the  people 
of  the  state  of  Colorado,  instead  of  the  plaintiff ;  but  that  the 
bond  was  so  written  by  mistake  and  oversight,  and  contrary 
to  the  intentions  of  all  the  parties  to  it,  it  being  their  under- 
standing and  intention  that  the  plaintiff  should  be  the  obli- 
gee. Further,  the  replication  denied  the  institution  of  any 
suit  upon  the  bond,  but  averred  that  the  claim  of  plaintiff  on 
account  of  the  defalcation  of  Lindblad  was  settled  by  the  note 
in  suit,  and  that  in  consideration  of  the  execution  and  de- 
livery of  the  note,  the  obligors  were  released  from  all  liability 
upon  the  bond. 

When  the  case  was  at  issue,  each  of  the  partiefi  moved  for 
judgment  on  the  pleadings.  The  motion  of  the  plaintiff  was 
denied,  and  that  of  the  defendant  sustained.  The  plaintiff 
is  here  by  appeal. 

The  defendant  submits  to  us  two  propositions,  which  he 
claims  the  record  establishes,  and  upon  either  of  which,  as 
he  argues,  the  judgment  should  be  sustained. 

1.  It  is  contended  that  because  the  defendant's  name  ap- 
pears on  the  back  of  the  note,  his  contract  was  that  of  in- 
dorser  only  -^  and  that  because  the  complaint  fails  to  show, 
as  the  statute  provides,  either  that  the  holder  used  due  dili- 
gence by  the  institution  and  prosecution  of  a  suit  against 
the  makers,  or  that  the  institution  of  such  suit  would  have 
been  unavailing,  it  fails  to  state  a  cause  of  action  against  the 
defendant,  and  judgment  was  properly  given  in  his  favor. 
The  note  was  indorsed  to  the  plaintiff  by  the  payee,  and  the 
name  of  the  defendant  appears  first.  Where  a  third  person 
writes  his  name  upon  the  back  of  a  note  before  its  delivery 
to  the  payee,  and  there  is  nothing  to  indicate  the  intention 
of  the  parties,  the  decisions  are  at  variance  upon  the  question 
whether  he  is  to  be  regarded  as  an  original  promisor,  a  guar- 
antor or  an  indorser.  It  is  needless  to  examine  the  conflict- 
ing authorities,  because  it  is  settled  in  this  state,  that,  prima 
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facie^  he  is  chargeable  as  a  joint  maker.  Good  v.  Martin^  2 
Colo.  218.  See  also  Good  v.  Martin,  95  U.  S.  90.  And 
without  reference  to  the  time  when  he  put  his  name  upon 
the  note,  if  he  participated  in  the  consideration  for  which 
it  was  g^ven,  he  must  be  considered  as  an  original  promisor. 
Good  V.  Martin,  1  Colo.  165 ;  Rey  v.  Simpson,  22  How.  341. 
But  notwithstanding  the  disagi-eement  as  to  the  effect  of 
such  indorsement,  the  courts  all  concede  that  the  contract 
ought,  in  every  case,  to  be  so  interpreted  as  to  cany  into 
effect  the  intention  of  the  parties,  if  that  intention  can  be 
ascertained. 

Now  the  defendant,  in  his  answer,  has  given  us  a  history 
of  the  transaction,  from  which  we  think  his  attitude  in  rela- 
tion to  the  note  can  easily  be  determined.  He  says  that  he 
was  induced  to  indorse  the  note  by  the  representation  of  the 
plaintiff,  that  Lindblad,  its  treasurer,  was  indebted  to  it,  and 
the  further  representation  that  the  defendant,  as  co-obliger 
on  Lindblad's  bond,  was^  bound  to  make  good  the  amount 
due.  He  says,  moreover,  that  both  the  representations  were 
false ;  that  Lindblad  was  not  indebted  to  the  plaintiff  in  any 
sum,  and  the  plaintiff  did  not  have  a  bond  by  the  terms  of 
which  the  defendant  was  legally  bound  to  make  good  any 
deficit  of  Lindblad ;  and  that  if  he  had  not  believed  the  rep- 
resentations to  be  true,  he  would  not  have  indorsed  the  note. 
He  also  avei'S  that  when  he  indoraed  the  note,  it  was  with 
the  distinct  understanding  and  agreement  that  it  should  be 
held  by  the  plaintiff  as  collateral  security  until  it  might  be 
determined  what  the  liability  of  Lindblad  was.  These  state- 
ments are  inconsistent  with  any  theory  that  the  defendant, 
by  writing  his  name  upon  the  note,  intended  to  assume  only 
the  liability  of  an  indorser.  One  purpose  of  an  indorsement 
of  a  negotiable  instrument  is  the  transfer  of  the  legal  title. 
Hence,  strictly,  no  one  but  the  legal  holder  of  the  instrument 
can  be  an  indorser.  Of  necessity  the  first  indorser  must  be 
the  payee;  and  if  other  persons  have  indorsed  the  paper, 
they  are  held  as  indorsers  upon  the  presumption  that  it  came 
into  the  hands  of  each  by  a  previous  indorsement  to  him. 
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Parsons  on  Notes  and  Bills,  2 ;  Good  v.  Martin^  95  U.  S.  90. 
But  this  presumption  exists  only  in  the  absence  of  facts 
showing  the  real  character  of  the  transaction,  and,  like  any 
other  presumption  may  be  overthrown.  The  statements  of 
the  defendant,  however,  leave  no  room  for  presumption. 
The  note  never  was  indorsed  to  him,  he  never  was  its  holder, 
and  his  indorsement  was  unconnected  with  any  transfer  of 
the  title.  The  plaintiff  asserted  a  liability  against  him  on 
account  of  an  alleged  breach  of  the  conditions  of  a  bond  he 
had  executed,  and  it  was  in  settlement  of  this  supposed 
liability  that  he  placed  his  name  upon  the  note.  Whether 
the  indorsement  was  to  be  held  as  collateral  security  until 
the  amount  for  which  Lindblad  was  in  default  could  be  ascer- 
tained, as  the  answer  states,  or  was  given  in  full  settlement 
and  satisfaction  of  an  ascertained  amount,  as  the  plaintiff 
avers,  does  not  matter.  In  either  case  its  consideration  was 
a  liability  which,  as  the  defendant  believed  at  the  time,  had 
accrued  against  him.  The  result  Of  the  facts  he  has  laid 
before  us  is  that  it  was  not  the  intention  of  the  parties  that 
the  liability  which  he  assumed,  by  his  indorsement,  should 
be  the  qualified  or  conditional  liability  of  an  indorser.  And 
this  conclusion  is  corroborated  by  the  instrument  itself.  It 
appears  upon  its  face  that  it  was  made  for  the  use  and  benefit 
of  the  plaintiff.  It  was  payable  not  to  Alexander  Broberg 
personally,  but  to  him  as  a  representative  of  the  plaintiff. 
He  therefore  took  it  in  trust  for  the  plaintiff,  and  his  indorse- 
ment of  the  paper  in  the  same  representative  capacity,  viras 
simply  the  formal  transfer  to  it  of  the  legal  title  to  paper  of 
which  it  was  already  the  equitable  owner.  The  plaintiff  was 
its  owner  from  the  beginning,  the  title  never  passed  out  of 
it,  and  there  is  no  place  among  the  transactions  affecting  the 
note,  as  they  are  written  upon  its  face  and  upon  its  back, 
for  the  defendant  as  an  indorser. 

According  to  the  defendant's  own  story,  his  contract  was 
made  directly  with  the  plaintiff,  and  it  was  made  to  secure 
the  payment  to  the  plaintiff  of  an  amount  for  which  the  de- 
fendant supposed  be  had  become  personally  liable.    These 


Digitized  by 


Googk 


1900.]       Court  Valhalla  F.  of  A.  v.  Olson.  249 

facts  did  not  accord  with  any  hypothesis  except  that  the  in- 
tention of  the  parties  was  that  the  plaintiff  should  be  bound 
as  an  original  promisor.  He  received  the  benefit  of  the  con- 
sideration, and  must  be  regarded  as  a  maker. 

2.  The  defendant  next  says  that  on  account  of  false  and 
fraudulent  representations  by  the  plaintiff,  on  which  he  relied, 
by  which  he  was  induced  to  indorse  the  note,  and  without 
which  he  would  not  have  so  done,  he  is  discharged  from  any 
liability  upon  it.  Fraud  will,  of  course,  vitiate  the  contract. 
Two  representations  are  set  forth  in  the  answer :  first,  that 
Lindblad  was  indebted  to  the  plaintiff,  and,  second,  that  the 
bond  which  the  defendant  had  signed  was  a  valid  obliga- 
tion ;  and  it  is  averred  that  both  representations  were  false. 
Respecting  the  first,  if  the  contract  was  made  for  the  payment 
of  an  alleged  indebtedness  of  Lindblad  to  the  plaintiff,  in  the 
existence  of  which  the  defendant  was  led  to  believe  by  the 
statements  of  the  plaintiff,  and  there  was  in  fact  no  such 
indebtedness,  the  contract  was  without  consideration.  The 
allegations  concerning  this  I'epresentation  present  questions 
of  fact,  to  the  determination  of  which  a  trial  is  necessary,  and 
httle  is  said  about  them  in  the  argument.  But  it  is  insisted 
that  the  second  is  available,  and  that,  as  the  invalidity  of  the 
bond  appears  upon  its  face,  the  falsity  of  the  representation, 
and,  therefoi-e,  the  want  of  consideration  for  the  note,  is 
established  by  the  record.  We  think  counsel  errs  both  in  his 
assumption  and  his  conclusion.  A  representation  that  an 
instrument  is  valid,  or  that  a  party  to  it  is  legally  bound  by 
its  terms  and  conditions,  is  not  the  statement  of  a  fact.  It 
is  an  expression  of  opinion  upon  a  question  of  law,  and,  while 
it  may  be  erroneous,  it  is  not  a  false  representation  in  the 
legal  acceptance  of  the  term,  and  cannot  be  made  the  sub- 
ject of  either  action  or  defense.  But  as  the  bond  is  set  forth 
in  full  in  the  answer,  we  shall  look  into  the  question  of  its 
validity.  The  obligors,  among  whom  was  the  defendant, 
bound  themselves  to  the  people  of  the  state  of  Colorado  in  a 
penalty  to  be  paid  by  them  upon  certain  conditions.  The 
sole  ground  upon  which  the  invalidity  of  the  obligation  is 
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charged,  is  that  it  was  payable,  not  to  the  plaintiff,  but  to  the 
people  of  the  state.  The  replication  avers  that  the  name  of 
the  people  occurs  in  the  bond  by  oversight  and  mistake,  and 
we  think  that  sufficient  appears  in  the  instrument  itself  to 
show  that  such  was  the  case.  It  recites  the  election  of  Lind- 
blad  to  the  office  of  treasurer  of  the  plaintiff,  and  is  condi- 
tioned for  the  faithful  performance  by  him  of  the  duties  of  his 
office,  and  the  payment  to  his  successor  of  all  moneys  in  his 
hands  belonging  to  the  plaintiff.  It  is  evident  from  an  inspec- 
tion of  the  bond  that  its  sole  purpose  was  to  indemnify  the 
plaintiff  against  the  misconduct  of  its  treasurer.  It  was  to 
the  plaintiff  that  liis  duties  were  owing ;  it  was  to  the  plain- 
tiff, through  his  successor  in  office,  that  he  must  account  for 
moneys  in  his  hands  belonging  to  it ;  and  it  was  the  plaintiff 
that  would  sustain  damage  if  the  conditions  weijB  broken. 
The  state  had  no  interest  in. the  matter;  and  the  use  of  the 
name  of  the  people  was  without  authority  of  law,  and  must 
have  occurred  through  inadvertence.  From  the  form  of  the 
bond  we  are  led  to  infer  that  it  was  a  printed  blank,  pertain- 
ing to  some  state  or  county  office,  which  had  been  filled  out, 
and  in  which,  through  neglect,  there  was  a  failure  to  sub- 
stitute the  name  of  the  plaintiff  for  the  printed  name  of  the 
people.  But  however  this  may  be,  in  a  proper  proceeding 
it  could  have  been  reformed ;  and  a  decree  for  its  reforma- 
tion, might,  under  our  system  of  practice,  have  been  had  in 
an  action  for  the  damages  occasioned  by  a  breach  of  its  con- 
ditions. An  instrument  which  may  be  reformed  is  not  a  void 
instrument.  It  is  enforcible,  and  a  discharge  from  liability 
upon  it,  is  a  sufficient  consideration  for  a  promise. 

While  the  court  was  not  warranted  in  giving  the  defendant 
judgment,  it  committed  no  error  in  denying  the  plaintilT^s 
motion.  Two  defenses  were  set  up,  either  of  which,  if  estab- 
lished would  defeat  the  action.  If,  as  a  matter  of  fact,  Lind- 
blad  was  not  a  defaulter,  and  owed  the  plaintiff  nothing,  there 
was  no  considemtion  for  the  note ;  or  if  in  a  suit  instituted 
on  the  bond,  the  claim  against  Lindblad  was  settled  in  such 
manner  as  to  discharge  his  obligation  to  the  plaintiff,  the 
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note  is  satisfied.  As  the  consideration  of  the  paper  was  the 
indebtedness  of  Lindblad,  if  that  indebtedness  was  cancelled, 
there  can  be  no  recovery  upon  the  note.  To  settle  the  rights 
of  the  parties,  a  trial  of  these  issues  is  necessary.  They  in- 
Tolve,  however,  the  only  questions  of  fact  which  the  plead- 
ings present,  and  the  trial  should  be  confined  to  them. 
The  judgment  is  reversed. 

Rev€r$ed. 


[No.  1694.] 
Gbbqg  v.  Thb  Bi-Metallio  Bakk. 

1.  Trusts  and  Tbustbbs— Escbow— Liabiutt  of  Tbustsb. 
Where  a  grantor  and  grantee  deposited  with  a  biuik  in  escrow  a  deed 

to  a  certain  lot  together  with  a  check  of  the  vendee  payable  to  the 
bank  drawn  on  a  distant  bank  with  an  agreement  that  the  escrow 
bank  was  to  deliver  the  deed  to  the  vendee  upon  the  collection  of 
the  check  and  a  deposit  by  the  vendee  of  certain  capital  stock  iu  a 
mining  company,  and  the  check  when  collected  was  to  be  placed  to 
the  credit  of  the  vendor,  and  the  bank  sent  on  the  check  for  col- 
lection which  was  paid  by  a  return  of  a  draft  of  the  payee  bank  on 
a  Chicago  bank,  and  after  receiving  the  Chicago  draft  the  escrow 
bank  received  a  request  from  the  vendee  to  return  his  check  if  not 
collected,  for  the  reason  that  he  was  not  satisfied  with  the  title, 
and  the  bank  on  which  his  check  was  made  also  requested  a  return 
of  the  Chicago  draft  which  was  returned,  in  an  action  by  the  ven- 
dor against  the  escrow  bank  for  the  amount  of  the  check,  held  that 
the  defendant  was  tlie  trustee  for  the  vendor  to  collect  the  check, 
and  that  the  receipt  of  the  Chicago  draft  in  payment  of  the  check 
was  a  collection  of  the  check,  and  it  was  defendant's  duty  to 
convert  the  draft  into  money  and  place  the  same  to  the  vendor's 
credit,  and  for  its  failure  to  do  so,  and  for  its  wrongful  return  of 
the  draft  it  was  liable  to  plaintiff  for  the  amount  of  the  check  with 
interest. 

2.  Stoppage  in  Tbanbitu— Negotiable  Papeb. 

The  vendor  of  negotiable  paper  has  a  right  of  stoppage  in  transitu  in 
case  of  the  intervening  insolvency  of  the  vendee,  but  he  must  exer- 
cise the  right  before  the  paper  comes  to  the  vendee's  possession. 

8.   ESCBOW — ESTOPPEI.. 

Where  a  deed  was  deposited  in  escrow  with  a  bank  together  with  the 
oheck  of  the  vendee,  with  instniotions  to  deliver  the  deed  to  the 
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vendee  upon  collection  of  the  check  and  to  place  the  proceeds  of 
the  check  to  the  credit  of  the  vendor,  and  the  check  was  paid  by  a 
bank  draft  and  the  escrow  bank  voluntarily  returned  the  draft,  in 
an  action  by  the  vendor  against  the  escrow  bank  for  the  amount  of 
the  check,  the  defendant  is  estopped  to  say  that  it  did  not  receive 
the  money  oh  the  check  when  by  its  own  voluntary  act  it  put  it 
out  of  its  power  to  receive  it. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  F.  E.  GBEGcrand  Mr.  S.  L.  Cabpbntbe,  for  appel- 
lant. 

Mr.  J.  STAiOiBY  Jones  and  Mr.  Chas.  C.  Butleb,  for 
appellee. 

Thomson,  J. 

On  April  25,  1896,  a  transaction  took  place  between  the 
appellant,  a  resident  of  Colorado,  and  Isaac  A.  Barnes,  a 
resident  of  Minneapolis,  Minnesota,  whereby  the  latter  pur- 
chased a  lot  in  Cripple  Creek,  Colorado.  The  record  title 
to  the  lot  was  in  John  H.  Gregg,  a  brother  of  the  appellant, 
who  resided  in  St.  Joseph,  Missouri,  but  the  appellant  was 
interested  in  the  proceeds  of  the  sale.  An  abstract  of  the 
title  to  the  property  was  procured  by  the  appellant  for  Mr. 
Barnes,  also  a  quitclaim  deed  from  an  outside  party  to  cure 
some  defect  in  a  former  deed  by  him,  and  an  opinion  upon 
the  title.  These  papers,  together  with  a  deed  to  Mr.  Barnes 
for  the  lot  from  John  H.  Gregg,  were  taken  by  both  parties 
to  the  banking  house  of  the  appellee,  and  placed  in  an  en- 
velope which  was  sealed,  and  on  which  was  then  indorsed 
the  following  memorandum : 

"  Cripple  Creek,  Colo.,  Apl.  25th,  1896. 

"  This  witnesseth : 

"That  John  H.  Gregg  has  this  day  sold,  and  Isaac  A. 
Barnes  has  bought,  lot  10,  block  17,  Cripple  Creek,  Colo.,  for 
the  following  consideration,  viz.,  $7.50  and  10,000  shares  of  the 
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capital  stock  of  the  Uucle  Sam  Mining  &  M.  Co.,  and  said 
Barnes  deposits  a  check  for  said  $750.  When  said  money 
is  collected  on  said  check  and  said  stock  delivei'ed  to  said 
bank,  then  said  bank  shall  deliver  to  said  Barnes  all  the 
within  papers ;  said  money  to  go  to  the  credit  of  F.  E.  Gregg. 

"J.  H.  Gregg, 

by  F.  E.  Gregg. 
"F.  E.  Gregg, 
"Isaac  A.  Barnes." 
The  envelope  so  sealed  and  indorsed  was  then  delivered  to 
the  cashier  of  the  appellee,  together  with  a  check  drawn  by 
Barnes  on  the  National  Bank  of  Commerce  of  Minneapolis, 
Minnesota,  payable  to  the  order  of  the  appellee,  for  J;750, 
with  authority  to  it  to  proceed  in  accordance  with  the  agree- 
ment contained  in  the  memorandum.  The  appellee  accepted 
the  trust  and  became  a  party  to  the  agreement.  It  immedi* 
ately  forwarded  the  check  of  Barnes  to  Minneapolis  for  col- 
lection. The  check  was  duly  honored,  and  the  Minneapolis 
bank's  draft  on  Chicago  for  the  amount,  less  exchange,  sent 
by  mail  to  the  appellee.  On  the  30th  day  of  April,  1896, 
the  appellee  received  the  following  communication  from 
Barnes : 

"Denver,  Colo.,  Apl.  30th,  1896. 
"  The  Bi-Metallic  Bank, 

"Cripple  Creek,  Colo. 
"  Gents :  The  check  I  made  payable  to  you  for  $750,  dated 
Apl.  25th,  '96.     If  you  have  not  yet  sent  it  to  Minneapo- 
lis, Minn.,  for  collection,  please  send  same  to  me  at  Minne- 
apolis, Minn. 

"  If  you  have  received  draft  from  Minn,  bank  please  return 
the  same  to  the  National  Bank  of  Commerce,  Minneapolis, 
Minn.  I  am  not  satisfied  with  the  title  to  the  property 
among  other  things  I  expected  to  purchase. 

"Yours  tnily, 

"  Isaac  A.  Barnes 

On  the  1st  day  of  May,  1896,  the  appellee  received  fron 

bank  at  Minneapolis,  a  telegraphic  message,  as  follows : 
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"  4 :  30  189—  Minneapolis,  Minn. 

"  To  Bi-Metallic  Bank : 

'^Please  return  oar  draft  remitting  for  Barnes  check  seven 
hundred  and  fifty. 

"  National  Bank  of  Commerce." 

On  the  2d  day  of  May,  1896,  the  draft  of  the  Minneapolis 
bank  reached  the  appellee.  The  following  statement  accom- 
panied the  draft : 

"  Minneapolis,  Minn.,  Apl.  29, 1896. 
"Nat.  Bank  Com. 
"E.  P.  Arthur,  Esq.,  Cas. 

**  Cripple  Creek,  Colo. 

Enclosed  please  find  our  draft  on  Chi $749.25 

Exchange 75 

♦750.00 
"In  payment  of  collection  in  yours  of  4  25,  No.  17409. 

Us 
"Yours  respectfully, 

"  H.  H.  Thayer,  Cashier." 

Immediately  upon  its  receipt,  the  appellee  returned  the  bill 
to  the  drawer.  The  appellant  had  no  notice  of  any  of  the 
transactions  relating  to  the  check.  From  time  to  time  he  in- 
quired of  the  bank  what  had  become  of  it,  and  received  eva- 
sive answers  which  gave  him  no  information.  He  remained 
in  ignorance  of  what  had  actually  occurred  until  July  18, 
1896,  when  he  ferreted  out  the  facts,  and  discovered  that 
the  check  had  been  paid  by  a  draft,  and  the  draft  sent  back 
to  the  drawer.  He  then  demanded  from  the  appellee  that  it 
account  to  him  for  the  proceeds  of  the  check  and  was  refused. 
He  brought  this  suit  to  recover  the  amount.  The  court  de- 
duced the  following  conclusions  from  the  facts,  awarding  its 
judgment  to  the  defendant : 

"  Barnes  made  the  bank  his  agent  for  the  collection  of  the 
check  deposited  by  him  for  $760.  Gregg  had  no  interest  in 
the  check  until  the  same  was  paid.  The  escrow  fixes  the 
position  of  the  parties  relative  to  the  check  veiy  clearly: 
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*  Said  Barnes  deposits  a  check  for  $750.  When  said  money 
is  collected  on  said  check  and  said  stock  is  delivered  to  said 
bank,  then  said  bank  shall  deliver  to  said  Barnes  all  the 
within  papers ;  said  money  to  go  to  the  credit  of  F.  E.  Gregg.' 

^  The  stipulation  shows  that  the  Minnesota  bank  remitted 
by  draft ;  that  before  the  draft  was  received  by  the  defend- 
ant bank,  it  i-eceived  word  from  the  Minnesota  bank  to  re- 
turn the  draft.  That  is,  the  draft  was  stopped  in  transit.  I 
cannot  agree  with  counsel  for  plaintiff  that  it  was  a  payment 
when  the  draft  was  mailed  in  Minneapolis.  The  Minneapolis 
bank  controlled  the  paper  until  it  was  paid  By  the  drawee 
bank  in  Chicago." 

The  plaintiff  appeals. 

The  controlling  facts  ai'e  not  disputed.  They  are,  first,  the 
delivery  by  the  parties  to  the  defendant  bank  of  the  title 
papers  and  the  check,  with  a  memorandum,  signed  by  them, 
showing  the  purpose  of  the  deposit,  and  containing  the  agree- 
ment by  which  the  defendant  was  to  be  guided ;  second,  the 
acceptance  by  the  defendant  of  the  deposit  with  its  accom- 
panying conditions;  third,  the  forwarding  by  it  of  the  check 
to  the  Minneapolis  bank  for  collection ;  fourth,  the  payment 
of  the  check  by  the  latter  bank  in  a  draft  sent  by  mail  to  the 
defendant ;  fifth,  the  return  by  the  defendant  of  the  draft, 
as  soon  as  it  was  received,  to  the  bank  from  which  it  came ; 
and  sixth,  the  refusal  of  the  defendant  to  account  to  the 
plaintiff  for  the  proceeds  of  the  check. 

The  check  was  payable  to  the  defendant,  but  the  money 
for  which  it  called  belonged  to  the  plaintiff.  So  far  as  the 
check  was  concerned,  the  relation  of  the  defendant  to  him 
was  that  of  trustee,  its  duty  to  him  was  that  of  tinistee,  and 
it  owed  no  duty  to  any  person  other  than  him.  The  draft 
was  sent  to  it  in  payment  of  the  check.  It  was  notified  by 
the  statement  which  accompanied  the  draft  that  the  check 
had  been  paid,  and  that  the  draft  represented  its  proceeds. 
Instead  of  converting  the  draft  into  money,  and  placing  the 
amount  to  the  plaintiff's  credit,  as  it  was  bound  by  the  con- 
ditions of  the  escrow  to  do,  at  the  request  of  the  Minneapolis 
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bank,  to  which  it  was  under  no  obligation,  it  returned  the 
draft,  and  thus  deprived  itself  of  the  power  to  realize  the 
money  upon  it. 

The  coui*t  based  its  judgment  exonerating  the  defendant, 
upon  two  grounds :  first,  that  the  act  of  the  drawer  in  re- 
questing the  return  of  the  draft,  was  a  stoppage  in  tranntu  ; 
and,  second,  that  the  drawer  had  the  right  to  stop  the  draft 
in  transit.  Neither  of  these  grounds  is  tenable.  The  direc- 
tion to  the  defendant  was  not  a  stoppage  in  tranntu^  and  no 
condition  existed  to  authorize  a  stoppage.  The  doctrine  of 
stoppage  in  transitu  gives  to  a  vendor  of  merchandise  upon 
credit,  the  right  to  follow  and  reclaim  the  goods  in  case  of 
the  intervening  insolvency  of  the  vendee  ;  but  he  must  exer- 
cise the  right  before  they  come  into  the  vendee's  possession. 
When  they  have  been  delivered  to  the  purchaser,  they  have 
ceased  to  be  in  tmnsit,  and  the  right  is  at  an  end.  Miller  v. 
Pondir,  55  N.  Y.  325 ;  Weber  v.  Baessler,  3  Colo.  App.  459- 
The  principle  which  underlies  the  right,  has  been  held  to  be 
available  to  a  vendor  of  negotiable  paper ;  but,  as  in  the  case 
of  merchandise,  the  paper  must  be  reclaimed  while  it  is  in 
transit.  Canterbury  v.  Bank  of  Sparta^  91  Wis.  53 ;  Miller  v. 
Pondir^  supra;  Daniel  on  Negotiable  Instruments,  §  67. 
The  Minneapolis  bank  did  not  undertake  to  recover  the  draft 
while  it  was  in  transit.  It  gave  no  notice  to  the  postal  au- 
thorities not  to  deliver  it  to  the  defendant.  It  addressed,  in- 
stead, a  request  to  the  defendant,  the  payee,  to  send  it  back. 
The  direction  contemplated  the  delivery  of  the  draft  to  the 
defendant,  and  could  not  possibly  be  effective  until  such  de- 
livery. But  when  the  dmf  t  came  into  the  defendant's  hands, 
it  was  no  longer  in  transit^  and  the  right  to  reclaim  it,  if  any 
existed,  was  at  an  end. 

But  no  condition  existed  upon  which  the  Minneapolis  bank 
might  lawfully  reclaim  this  draft.  It  is  the  insolvency  of 
the  purchaser,  occurring  before  the  goods  have  been  received 
by  him,  that  authorizes  the  seller  to  stop  them.  The  latter 
has  received  no  pay  for  them ;  if  they  get  into  the  buyer's 
hands,  they  will  be  lost  to  him,  and  in  consideration  of  the 
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equities  in  his  favor,  the  law  permits  him  to  protect  himself 
by  arresting  the  property,  if  he  can,  before  it  reaches  its 
final  destination.  There  was  no  such  situation  in  this  case. 
The  Minneapolis  bank  did  not  sell  the  paper  to  the  defend- 
ant on  credit,  and  the  latter  did  not  become  insolvent.  The 
former  was  paid  in  full  for  the  draft  before  it  was  made.  In 
obedience  to  Barnes's  order  it  transferred  the  amount  to  it- 
self from  money  in  its  possession  belonging  to  him,  and,  after 
deducting  its  charge  for  exchange,  remitted  the  balance  to 
the  defendant,  in  the  form  of  a  draft,  in  accordance  with  the 
usage  of  banks.  Barnes  was  bound  by  its  act.  It  had 
received  its  money  and  needed  no  protection.  It  lost  all 
control  of  the  draft  by  committing  it  to  the  mail,  and  there- 
after the  paper  was  the  property  of  the  defendant,  subject  to 
the  trust  which  it  had  assumed  in  favor  of  the  plaintiff. 
Whiting  v.  Bank  of  Rochester,  77  N.  Y.  363 ;  Canterbury  v. 
Sank  of  Sparta,  supra. 

We  can  only  surmise  the  reason  which  the  defendant  as- 
signed to  itself  for  its  action  in  surrendering  the  draft.  Its 
answer  f  uinishes  no  solution  of  the  question,  and  its  evidence 
is  equally  unsatisfactory.  It  appears  that  Barnes,  on  the 
day  after  his  check  was  paid  in  Minneapolis,  requested  the 
defendant  to  return  it  to  him,  8a3dng  he  was  dissatisfied  with 
the  title  to  the  property  he  had  purchased.  Of  course,  the 
bank  did  not  return  his  check.  The  paper  was  beyond  its 
control,  and  had  already  been  paid  and  cancelled.  The  de- 
fendant nowhere  says  that  its  conduct  was  influenced  by  the 
communication  from  Barnes.  But  this,  coupled  with  the 
message  from  the  Minneapolis  hank,  furnishes  the  only  con- 
ceivable explanation  of  the  course  the  defendant  pursued. 
If  Barnes  was  of  the  opinion  that  he  had  valid  cause  for  re- 
scinding the  sale,  he  could  have  commenced  his  action  for 
the  purpose,  and  enjoined  the  bank  from  paying  over  the 
money  until  the  suit  was  determined.  But  he  did  not  re- 
sort to  any  constituted  tribunal.  Although  the  legal  title 
to  the  draft  was  in  the  defendant,  in  equity  the  plaintiff  was 
its  owner,  and  the  bank  seems  to  have  resolved  itself  into  a 
Vol.  xrv— 17 
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court,  rendered  judgment  for  Barnes,  and  without  notice  to 
the  plamtiff,  confiscated  his  property.  Its  arbitrary  conduct 
finds  no  extenuation  in  the  letter  of  Barnes.  Neither  does 
the  instruction  from  the  bank  at  Minneapolis  afford  any  bet- 
ter protection.  That  bank  had  no  right  to  require  a  return 
of  the  draft,  and  the  defendant  had  no  more  right  to  return 
it  than  the  other  had  to  demand  it. 

The  defendant  aittempts  to  say  that,  by  the  terms  of  the 
agreement  of  escrow,  it  could  incur  no  liability  to  the  plain- 
tiff until  the  money  should  come  into  its  hands ;  that  the 
draft  was  not  money,  and  that  it  never  received  the  money. 
The  purpose  of  the  draft  was  to  produce  the  money.  The 
defendant,  by  its  own  voluntary  act,  deprived  itself  of  the 
power  to  obtain  the  money.  It  cannot  allege  its  own  wrong  in 
its  defense.  It  is  estopped  to  say  that  it  did  not  receive  the 
money,  and  when  it  relinquished  the  security  which  repre- 
sented the  money,  its  liability  to  the  plaintiff  was  complete. 

The  judgment  will  be  reversed,  and  the  district  couit  di- 
rected to  enter  judgment  in  favor  of  the  plaintiff  for  i$749.25, 
with  legal  interest  from  the  18th  day  of  July,  1896. 

Reversed. 


[No.  1649.] 
Fox  ET  AL.  V.  Le?E  BT  AL. 


1.  Evidence — Parol — ^Reoobd. 

Parol  evidence  as  to  the  time  a  suit  was  commenced  is  incompetent  is 
it  is  a  matter  of  record  and  the  record  is  the  best  evidence. 

2.  Fraudulent   Conveyance— Credftors'    Bill — Pleaduto   and 

Proof— Insolvency. 
In  order  to  maintain  a  creditors^  biU,  to  subject  land  purchased  in  the 
name  of  the  wife  with  money  furnished  by  the  husband,  to  the 
payment  of  a  judgm^pt  against  the  husband,  it  is  necessary  to  al- 
lege and  prove  that  at  the  time  the  husband  gave  the  money  to  his 
wife  he  was  insolvent  or  that  the  gift  tended  to  render  him  inaol- 
vent  and  unable  to  pay  his  debts. 
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3.  Sams — Limit atio:?. 

Bills  for  relief  on  the  gi-ound  of  fraud  mast  be  filed  within  three  yean 
from  the  date  of  discovery.  A  bill  that  shows  that  the  fraud  was 
committed  more  than  three  years  before  the  filing  of  the  bill  must 
allege  not  only  the  time  when  the  fi-aud  was  discovered,  but  the 
facte  constituting  the  fraud  and  the  circumstances  under  which  it 
was  ascertained. 

4.  Samb — Laches. 

Where  the  plaintifE  in  an  action  delayed  the  suit  ten  years  from  the 
time  of  its  beginning  before  taking  fioal  judgment  and  thereafter 
delayed  a  suit  to  subject  land  purchased  with  money  of  the  judgment 
debtor  in  the  name  of  his  wife  until  after  the  death  of  the  judg- 
ment debtor,  he  was  guilty  of  such  laches  as  will  preclude  him 
from  maintaining  a  creditor's  bill  to  subject  the  wife's  land  to  the 
judgment 

5.  HusBAin)  AND  Wife — Fraudulent  Conveyance. 

If  at  the  time  of  a  gift  by  a  husband  to  his  wife  the  husband  retains 
ample  means  to  satisfy  all  his  existing  debto  the  wife's  property 
may  not  afterwards  be  subjected  to  the  husbaod's  debto  on  account 
of  the  gift. 

Error  to  the  District  Court  of  Arapahoe  County. 
Mr.  Robert  W.  Bonyngb,  for  plaintiffs  in  error. 
Mr.  R.  H.  GiLMOBE,  for  defendants  in  error. 
BiSSELL,  P.  J. 

Herein  a  bill  was  filed  by  Mrs.  Fox  and  her  children  on 
behalf  of  themselves  and  other  creditors  who  might  come  in 
against  Mrs.  Lipe  and  sundry  other  persons  as  administrator 
and  heirs  at  law  of  Clark  Lipe,  to  enforce  the  collection  of  a 
judgment  which  had  been  obtained  in  Illinois  against  Lipe, 
and  charge  it  on  some  real  estate  in  Denver  which  had  been 
bought  by  Mrs.  Lipe,  as  alleged,  with  money  furnished  her 
or  given  to  her  by  her  husband  about  the  time  of  the  pur- 
chase in  1883.  The  theory  of  the  bill  was  that  a  construc- 
tive trust  arose  because  the  consideration  was  furnished  by 
the  husband,  and  the  title  taken  in  the  name  of  the  wife.  It 
was  averred  she  purchased  it  with  these  funds  to  prevent  the 
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enforcement  of  the  claims  of  existing  creditors.  Fox  was 
alleged  to  be  a  creditor  when  Lipe  gave  bis  wife  the  money 
and  when  she  bought  the  property  and  took  the  title.  In  the 
view  we  take  of  the  case  made  by  the  pleadings  and  the  proof, 
it  is  wholly  unnecessary  to  recite  in  detail  either  the  sub- 
stance of  the  bill  or  the  evidence  which  the  plaintiffs  offered 
to  support  it  Enough  only  need  be  stated  to  make  the  con- 
troversy plain,  and  to  emphasize  the  propositions  on  which 
the  decision  is  made  to  rest.  According  to  the  bill,  though 
otherwise  than  the  proof  of  the  judgment,  there  was  no  evi- 
dence about  it ;  Fox  and  Lipe  had  been  in  partnership  in  the 
seventies  and  this  claim  is  alleged  to  have  grown  out  of  the 
partnership  relation.  When  the  partnership  terminated, 
when  the  debt  accrued,  or  when  suit  was  begun  for  an  ac- 
counting, is  not  competently  established.  There  is  no  proof 
about  it  except  the  statement  of  a  lawyer  who  appears  to 
have  had  something  to  do  with  the  litigation  at  its  outset  and 
perhaps  to  have  been  connected  with  it  from  its  inception  to 
its  end.  This  is  not  competent  evidence  of  the  time  when 
the  suit  was  begun  because  that  is  a  matter  of  record.  Sher- 
man V.  Smith  et  al.^  20  111.  350.  Even  if  it  be  assumed  that 
the  litigation  was  begun  in  the  eighties,  it  seems  to  have  been 
interminably  dragged  along  and  for  some  reason  which  does 
not  appear  judgment  was  not  entered  until  1890,  when  a  de- 
cree was  had  for  something  between  f4,000  and  $5,000.  An 
execution  was  issued,  and  in  April,  1891,  returned  unsatisfied. 
Clark  Lipe  was  then  living  in  Denver,  and  did  not  die  until 
the  following  fall.  It  appears  the  plaintiff  or  his  representa- 
tives in  the  Fox  suit  delayed  the  trial,  and  the  procurement 
of  judgment  for  more  than  ten  years  from  the  time  suit  was 
begun  and  took  no  steps  to  enforce  this  judgment  as  against 
the  property  held  by  Mrs.  Lipe  until  after  Lipe's  decease. 
After  Lipe  died  the  judgment  was  filed  as  a  claim  against 
the  estate,  and  there  was  an  attempt  to  make  the  allowance 
which  partakes  of  the  nature  of  a  judgment  for  some  pur- 
poses, a  lien  on  the  property,  by  filing  a  record  of  that  allow- 
ance in  the  county  clerk's  office.     Whether  this  created  a 
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lien  within  the  scope  of  the  decisions  which  require  that  a 
judgment  shall  be  made  a  lien  before  a  creditor's  bill  may  be 
filed,  we  shall  not  attempt  to  decide  because  the  case  will  be 
made  to  turn  on  some  other  points. 

The  bill  nowhere  alleged  that  Lipe  was  insolvent  when  he 
gave  the  money  to  his  wife,  nor  that  the  gift  rendered  him 
insolvent  and  unable  to  pay,  nor  was  there  any  adequate 
allegation  respecting  the  discovery  of  the  alleged  fraud.  The 
only  thing  on  the  subject  is  a  general  statement  "  that  three 
years  had  not  elapsed  since  the  discovery  of  the  fraud  and 
the  said  conveyances  to  Elizabeth  Lipe."  There  is  an  indefi- 
nite allegation  that  the  plaintiffs  were  not  in  position  to  in- 
quire about  the  facts  or  obtain  relief  and  they  were  not 
advised  until  the  inventory  was  filed  that  the  property  would 
not  be  included  in  the  estate.  The  plaintiffs  produced  the 
testimony  which  Lipe  gave  on  the  hearing  in  the  main  suit 
in  Chicago,  either  in  the  form  of  a  deposition  or  as  testimony 
taken  on  the  hearing.  Therefrom  it  appeai-s  that  at  the  time 
he  gave  his  wife  the  money  in  1883  or  1884  he  was  a  man  of 
large  means  and  had  over  $100,000  left  in  cash  besides  a 
large  amount  of  unincumbered  personal  property.  Whether 
the  claim  which  he  had  against  the  Rio  Grande  Company 
which  amounted  to  $80,000  was  included  in  what  he  had  left 
is  not  quite  apparent,  nor  are  we  at  all  certain  the  amount 
of  his  fortune  subsequent  to  the  gift  did  not  exceed  $200,000 
over  and  above  any  possible  claims  or  debts.  According  to 
the  evidence  by  which  the  plaintiffs  are  concluded  since  they 
offered  it,  he  owed  no  debts  unless  it  be  conceded  he  owed 
this  claim  which  was  ultimately  established  by  the  decree 
for  the  accounting.  It  therefore  very  plainly  appears  when 
Lipe  made  the  gift  he  was  a  man  of  fortune  and  put  but  a 
portion  of  his  funds  in  the  hands  of  Mrs.  Lipe  for  her  benefit 
and  the  benefit  of  the  children. 

There  are  several  questions  suggested  by  the  defends 
and  very  fully  argued  in  the  briefs  of  both  counsel,  whicl 
our  minds  dispose  of  the  contention  that  the  judgmen 
erroneous.     In  the  first  place  it  is  well  settled  in  tiiis  si 
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as  well  as  in  most  others  that  a  bill  which  attempts  to  charge 
a  judgment  on  realty  because  of  the  constructive  trust  which 
arises  where  the  husband  furnishes  the  money  and  the  wife 
acquires  title,  there  must  be  an  allegation  sustained  by  com- 
petent proof  that  the  alleged  debtor  was  insolvent  at  the  time 
he  made  the  transfer  or  in  such  financial  condition  that  the 
transfer  affected  his  solvency  or  tended  to  that  ultimate  end. 
It  is  settled  by  the  decisions  of  our  supreme  court  that  a  bill 
is  demurrable  if  the  insolvency  be  not  alleged  and  that  it 
must  be  distinctly  proven  if  averred.  A  case  might  not  be 
reversed  because  there  was  no  such  averment  if  the  proof 
competently  sustained  the  proposition.  Respecting  this  we 
offer  no  opinion.  This  bill  lacks  direct  allegations  to  the 
point  and  the  case  is  wanting  in  any  proof  to  establish  what 
is  regarded  as  a  matter  of  substance.  ThomoB  et  al.  v.  Muckey^ 
3  Colo.  390. 

It  is  equally  clear  there  was  no  adequate  averment  about 
the  discovery  of  the  alleged  fraud.  Bills  for  relief  on  the 
ground  of  fraud  must  be  filed  within  three  years  from  the 
date  of  discovery.  Parties  who  rely  on  such  fraud  and  upon 
the  failure  to  discover  it  in  order  to  remove  what  would 
otherwise  be  an  absolute  bar  under  our  statute,  General  Stat- 
utes, section  2174,  must  allege  not  only  the  time  when  the 
fraud  was  discovered,  but  the  facts  constituting  the  fraud 
and  the  circumstances  under  which  it  was  ascertained.  The 
cases  are  very  precise  and  dii-ectly  hold  there  must  be  an 
allegation  of  ignorance  and  also  of  the  facts  and  circumstances 
showing  when  and  how  it  was  discovered.  If  this  be  not 
true  the  bill  is  demurrable  because  the  bar  of  the  statute 
appears  on  its  face.  Since  there  is  a  necessity  for  a  full  and 
specific  averment,  the  averment  must  be  supported  by  suflS- 
cient  and  competent  proof.  It  is  inexpedient  to  elaborately 
discuss  the  question,  construe  the  statute,  or  recite  the  rea- 
sons on  which  the  doctrine  rests.  The  question  has  been 
discussed  in  many  cases  and  the  rule  is  entirely  settled  and 
it  would  be  folly  to  reiterate  what  has  been  antecedently  so 
fully  stated.  Pipe  v.  Smith,  5  Colo.  146 ;  Arnett  v.  Coffet/, 
1  Colo.  App.  34 ;  Rose  et  al  v.  Dunklee,  12  Colo.  App.  408. 
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There  are  many  other  decisions  wherein  these  questions 
have  either  been  referred  to  or  determined,  but  these  are  suffi- 
cient to  illustrate  the  rule  by  which  these  actions  are  gov- 
erned. So  far  as  concerns  this  record  we  are  unable  to 
discover  adequate  allegations  of  insolvency  or  sufficient  state- 
ments of  the  time  and  circumstances  under  which  the  fraud 
was  discovered,  or  any  proof  which  is  sufficient  to  sustain 
the  action.  We  do  not  regard  the  argument  of  counsel  by 
which  he  seeks  to  overcome  this  proposition  as  at  all  force- 
ful or  satisfactory.  There  is  an  attempt  to  show  the  time 
when  the  claim  was  filed  and  allowed  in  the  probate  court 
and  the  allowance  filed  in  the  clerk's  office  whereon  an  ar- 
gument is  based  that  this  was  within  three  years,  and  since 
no  suit  could  be  begun  until  allowance,  therefoi-e,  the  statute  is 
inoperative.  We  do  not  regard  this  as  a  sufficient  answer. 
By  the  very  terms  of  the  bill  and  the  plaintiff's  proof  judg- 
ment was  recovered  in  1890  and  execution  returned  in  April, 
1891,  prior  to  Lipe's  death.  The  plaintiflfs  could  then  and 
thereupon,  and  immediately,  have  begun  suit  to  charge  the 
judgment  as  a  lien  on  the  property.  There  is  no  adequate 
explanation  of  the  laches  with  which  the  plaintiffs  are  charge- 
able in  the  recovery  of  the  judgment  as  well  as  its  enforce- 
ment. It  can  hardly  be  equitable  that  the  plaintiffs  may 
commence  a  suit  in  1880  and  let  it  linger  along  for  upwards  of 
ten  years  without  successful  prosecution  and  then  attack  a 
title  held  by  the  wife,  even  if  she  did  get  it  with  money 
furnished  by  the  husband,  unless  some  explanation  is  made 
for  this  inexcusable  delay.  Parties  ought  to  be  concluded  by 
such  laches,  and  should  not,  even  though  they  subsequently 
obtain  judgment,  be  permitted  to  attack  transactions  which 
on  their  face  were  legitimate  when  they  were  entered  into. 
They  should  be  diligent  in  the  enforcement  of  their  rights 
if  they  would  use  such  judgments  to  attack  a  title  on  the 
theory  of  a  constructive  trust.  Whether  there  is  any  ex- 
planation for  the  failure  to  bring  this  suit  within  Lipe's  life- 
time, we  are  not  advised  nor  do  we  deem  it  expedient  to  at- 
tempt to  discover  one.    It  is  enough  to  say  there  is  nothing 
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on  the  face  of  the  bill  nor  in  the  proof  which  would  remove 
the  bar  of  the  statute. 

Whether  an  argfument  could  be  built  up  which  would 
shake  the  position  we  have  assumed  is  unimportant  as  there 
is  another  fundamental  proposition  on  which  the  case  must 
turn  and  which  concludes  the  plaintiffs. 

Voluntary  conveyances  by  the  husband  to  the  wife  or  the 
acquisition  of  title  to  real  property  by  the  wife  where  the 
husband  furnishes  the  money,  being  at  the  time  indebted  and 
insolvent,  may  be  attacked  and  the  creditor  having  obtained 
a  judgment  and  made  it  a  lien  on  the  property,  may  file  a 
bill  similar  to  the  present  and  thereon,  if  his  proof  be  other- 
wise adequate,  obtain  relief.  The  cases  to  which  we  have 
referred  concede  this,  even  whei'e  on  other  propositions  the 
bills  have  been  held  insufficient.  Yet  all  of  them  ag^ee  that 
the  husband  may  convey  to  his  wife,  or  may  furnish  her 
money  with  which  she  obtains  title,  and  the  property  thus 
conveyed,  or  the  title  thus  acquired,  is  not  subject  to  the 
claims  of  creditors,  even  though  then  existing,  providing  the 
husband  is  tlien  substantially  free  from  debt  or  in  such  cir- 
cumstances that  he  has  abundant  property  within  his  own 
control  to  meet  promptly  all  just  demands.  This  right  has 
been  emphatically  established  by  two  decisions  of  the  supreme 
court.  The  right  of  the  husband  to  yield  obedience  to  the 
dictates  of  humanity  has  been  fully  and  completely  recog- 
nized, and  we  regard  the  decisions  of  that  court  on  this 
question  as  wholly  conclusive  of  the  present  controversy. 
ThomaB  et  ah  v.  Mackey^  supra;  Ghvynn  v.  Butler^  17  Colo. 
114. 

The  plaintiffs*  proof  shows  that  when  Lipe  furnished  his 
wife  the  $30,000  with  which  she  bought  this  property  and 
gave  her  other  funds  with  which  she  bought  Chicago  prop- 
erty, he  then  had  left  within  his  own  control,  subject  to  his 
own  disposition  and  the  demands  of  creditors,  what  ought 
to  be  regarded  as  a  fortune,  anywhere  from  $100,000  to 
$250,000.  The  evidence  which  Lipe  gave  was  nowhere  contra- 
dicted.   Lipe  remained  solvent  for  years,  and  though  ulti- 
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mateiy  he  lost  his  property  and  died  insolvent  and  the  family 
had  nothing,  except  that  which  had  been  given  to  them  when 
he  was  prosperous,  he  was  within  the  decisions  wholly  and 
entirely  solvent.  He  had  a  perfect  right  to  give  this  prop- 
erty or  this  money  to  his  wife  and  make  provision  for  the 
family  should  reverses  come  as  they  did.  We  do  not  regard 
tbe  plaintiffs'  claim  as  one  which  is  entitled  to  much  con- 
sideration. Had  the  case  been  pushed  to  a  successful  con- 
clusion within  a  reasonable  period  judgment  would  have 
been  obtained  many  years  before,  and  when  Lipe  was  solvent. 
The  debt  could  then  have  been  collected.  We  think  the  de- 
lay in  the  prosecution  deprives  the  plaintiffs'  case  of  all 
equitable  features  and  permits  us  to  decide  it  on  plain  legal 
propositions. 

There  are  sundry  other  points  which  have  been  urged,  but 
since  we  regard  this  as  entirely  determinative  of  the  rights 
of  the  parties,  and  the  judgment  of  the  court  below  accords 
with  our  conclusion,  it  must  necessarily  be  affirmed,  which  is 
accordingly  done. 

Affirmed. 


[No.  1702.]  i;^8 


301  292 
e3lB  198 


Cassbblbigh  v.  Wood  et  al.  }^  l^f 

1.  Champsbty  and  Maintbkanob. 
The  common-law  offenses  of  champerty  and  maintenance,  do  not  exist 

in  Colorado. 

2.  Same— Statxjtobt  Constbuotion. 
The  gist  of  the  offense  of  maintenance,  as  defined  in  section  1299,  Mills* 

Ann.  State.,  is  the  intent  and  purpose  with  which  the  act  is  done. 
To  constitute  the  offense  the  act  must  he  done  with  a  view  to  pro- 
mote litigation  and  is  confined  to  cases  where  a  person  for  the  pur- 
pose of  fomenting  and  stirring  up  strife  and  litigation  encourages 
others  either  to  hring  actions  or  to  make  defenses  which  they  have 
no  right  to  make,  or  otherwise  would  not  make. 
8.  CoNTBAcrrs — Public  Policy  — Malum  Prohibitum  and  Malum 

IN  SB. 

A  contract  to  do  a  thing  prol^ibited  by  statute  and  for  the  doing  of 
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which  a  penalty  is  provided  is  not  necessarily  void,  but  if  the  thing 
prohibited  is  malum  in  ae  the  conti*act  will  not  be  enforced,  not  be- 
cause of  the  statutory  prohibition,  but  because  of  its  being  against 
public  policy  and  good  morals. 

4.  CJoNTBACTS— Maintenance— Public  Policy. 

A  contract  whereby  a  person  agrees  to  employ  counsel,  pay  costs  and 
prosecute  a  suit  for  others  for  a  part  of  and  an  interest  in  the  subject- 
matter  of  the  suit,  which  shows  upcm  its  face  that  the  purpose  is  to 
aid  a  legitimate  suit  to  be  prosecuted  in  good  faith,  not 'for  the 
purpose  of  stirring  up  and  encouraging  strife,  but  for  the  legitimate 
purpose  of  enforcing  rights,  is  not  void  as  in  contravention  of  oar 
statute  against  maintenance,  nor  is  it  contrary  to  public  policy  and 
good  morals. 

6.  Contracts — Pcblic  Policy. 

Before  a  contract  can  be  declared  void  as  against  public  policy,  it  most 
clearly  appear  that  it  is  obnoxious  to  the  pure  administration  of 
justice  and  manifestly  injurious  to  the  interests  of  the  public. 

0.  Same — Evidence. 

A  contract  to  furnish  record  evidence  in  the  possession  of  the  contractor, 
and  which  is  necessaiy  to  establish  the  rights  of  a  litigant,  for  a 
part  of  the  subject-matter  of  the  litigation  Is  not  void  as  contrary 
to  public  policy. 

7.  Same. 

A  contract  to  furnish  testimony  requisite  to  win  a  suit,  being  a  strong 
inducement  to  commit  perjury,  is  void  as  against  public  policy,  but 
a  contract  to  furnish  evidence  already  in  existence  and  in  the  pos- 
session of  the  contractor  is  not  contrary  to  public  policy  although 
the  evidence  was  necessary  and  sufficient  to  establish  the  rights  of 
the  Utigant 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  F.  J.  MoTT  and  Mr.  Geo.  W.  Taylob,  for  appellant. 

Messrs.  Thomas,  Bbyant  &  LBBandMr.  H.  L.  McNair, 
for  appellees. 

Wilson,  J. 

This  suit  is  based  upon  and  was  instituted  by  appellant  to 
enforce  the  following  contract : 

"  This  agreement  made  and  entered  into  this  15th  and  18th 
days  of  July,  A.  D.  1887,  by  and  between  Charles  E.  Wood 
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and  Thomas  E.  Wood  of  Enipii-e,  Colorado,  parties  of  the 
firet  part,  and  J.  H.  Casserleigh  of  Denver,  Colorado,  party 
of  the  second  part,  witnesseth : 

"  That  whereas  the  said  parties  of  the  first  part,  sons  of  the 
late  William  J.  Wood,  deceased,  are  desirous  to  recover  at 
law  or  by  settlement  otherwise,  all  interest  they  may  have  or 
may  have  had  in  and  to  a  certain  mining  claim  located  near 
Aspen,  Colorado,  in  Roaring  Forks  Mining  district  known  as 
the  *  Emma  Mine,'  and  now  claimed  by  J.  B.  Wheeler  and 
others,  and  as  certain  evidence  necessary  to  establish  the  citr 
izenship  of  the  said  Wm.  J.  Wood,  who  was  the  locator  of 
said  mine,  is  now  in  the  possession  of  said  party  of  the  sec- 
ond part,  &  procured  by  him  at  a  large  expense  of  money 
and  use  of  time,  and  in  consideration  of  the  premises  herein 
stated,  we,  the  parties  of  the  first  part,  each  for  ourselves  do 
hereby  agree  to  give  unto  the  said  party  of  the  second  part  a 
two-thirds  (2/&)  interest  in  and  to  the  amount  recovered  for 
us  through  law,  if  legal  proceedings  are  commenced,  and  if  a 
settlement  is  had  without  legal  proceedings,  then  and  in  that 
case,  the  said  second  party  or  his  assigns  is  to  receive  a  one- 
quarter  (1/4)  of  all  our  said  interest  in  and  to  the  amount 
recovered  by  such  settlement. 

**'  The  said  second  party  is  to  be  at  all  cost  in  the  matter. 
We  to  give  our  said  testimony  when  called  upon  therefor. 
And  such  proceedings  as  are  necessary  to  a  settlement  to  be 
oommenced  forthwith  by  the  second  party  or  his  assignee. 
"  Thomas  E.  Wood.  [Seal] 

"Chas.  E.Wood.  [Seal]*' 

The  complaint  alleged  a  compliance  by  plaintiff  with  all  of 
the  conditions  of  the  contract  on  his  part ;  that  suit  was  in- 
stituted and  prosecuted  to  a  successful  termination,  and  that 
thei-eby  the  defendants  recovered  large  interests  in  numerous 
valuable  mining  properties,  and  a  large  sum  of  money.  De- 
fendants (lemuiTcd  to  the  complaint  upon  the  ground,  among 
others,  that  it  showed  upon  its  face  that  the  contract  sued 
upon  was  void,  because  it  was  champertous,  and  for  the 
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further  reason  that  it  was  in  violation  of  section  815  of  the 
General  Statutes  defining  and  prescribing  a  penalty  for  the 
offense  of  maintenance.  The  demurrer  was  overruled,  and 
thereupon  the  defendants  answered.  The  character  of  the 
answer  it  is  not  essential  to  state,  because  its  contents  are  not 
necessary  to  the  determination  of  the  questions  presented  to 
this  court.  Case  being  brought  to  issue,  when  it  came  up 
for  trial  the  plaintiff  was  called  as  the  first  witness  in  his  own 
behalf.  Before  answering  the  first  question  in  regard  to  the 
execution  of  the  contract,  objection  was  made  to  the  taking 
of  any  testimony  on  behalf  of  the  plaintiff  upon  the  issues 
presented  in  the  complaint,  upon  substantially  the  same 
ground  as  urged  in  the  demurrer,  which  we  have  stated,  ex- 
cept possibly  there  was  one  other  ground  specifically  stated, 
and  that  is,  the  contract  was  against  public  policy  and  good 
morals.  The  court,  taking  the  same  view  of  the  question  as 
did  the  counsel  for  defendants,  sustained  the  objection,  and 
a  judgment  of  dismissal  was  rendered.     Plaintiff  appeals. 

There  are  a  number  of  assignments  of  error  and  several 
questions  have  been  discussed  by  counsel,  but  in  the  state 
of  the  record  of  the  case  as  it  comes  before  us,  we  think  that 
these  questions  all  resolve  themselves  into  one,  and  it  is  this 
only  which  we  deem  it  necessary  to  consider ;  its  determi- 
nation will  settle  the  case  in  this  court.  That  question  is, 
does  the  complaint  state  facts  suflBcient  to  constitute  a  cause 
of  action,  one  upon  which  plaintiff  would  be  entitled  to  re- 
cover if  sustained  ?  It  will  be  observed  at  the  outset  that 
the  agreement  of  defendants  was  not  a  contract  dependent 
upon  a  mutual  promise  for  a  consideration.  The  contract 
was  unilateral,  and  the  doing  by  plaintiff  of  the  things  speci- 
fied in  it  constituted  the  consideration  which  made  the  prom- 
ise binding,  if  at  all,  upon  the  defendants. 

The  gist  of  the  doctrine  of  champerty  and  maintenance,  as 
known  to  the  common  law,  and  as  still  preserved  in  the 
statutes  of  some  of  the  states,  is  practically  the  same,  and 
the  principles  underlying  them  are  substantially  alike,  they 
differing  only  in  the  modes  of  compensation.     They  arose  at 
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an  early  day  in  England  from  causes  peculiar  to  the  state  of 
society  in  which  they  were  established.  From  this  condition 
of  society,  and  the  practices  then  commonly  indulged  in, 
there  arose  a  well-founded  apprehension  that  justice  itself 
was  in  danger.  The  object  of  the  laws  in  reference  to  these 
two  subjects  was,  as  happily  expressed  in  an  old  English 
case :  **  To  repress  the  practices  of  many,  who  when  they 
thought  they  had  title  or  right  to  any  land,  for  the  further^ 
ance  of  their  pretended  right,  conveyed  their  interest  in  some 
part  thereof  to  great  persons,  and  with  their  countenance  did 
oppress  the  possessors.  The  power  of  great  men  to  whom 
rights  of  action  were  transferred  in  order  to. obtain  support 
and  favor  in  suits  brought  to  assert  those  rights,  the  confed- 
eracies which  were  thus  formed,  and  the  oppression  which 
followed  from  the  influence  of  great  men  in  such  cases  are 
themes  of  complaint  in  the  early  books  of  the  English  law." 
So  commonly  was  this  indulged  in,  and  so  serious  were  the 
results  in  those  days,  that  Blackstone  speaks  of  these  offenses 
as  perverting  the  process  of  law  into  an  engine  of  oppression. 
4  Blk.  Com.  135. 

Rich  and  powerful  barons  would  buy  up  claims,  and  by 
means  of  their  exalted  and  influential  positions  overawe  the 
courts,  secure  unjust  and  unmerited  judgments,  and  oppress 
those  against  whom  their  anger  might  be  directed.  Out  of 
this  doctrine,  and  to  assist  in  the  prevention  of  these  evils, 
arose  also  the  common-law  rule,  which  prohibited  the  assign- 
ment of  choses  in  action,  and  the  sale  and  transfer  of  land 
held  adversely.  The  progress  of  law,  enlightenment  and 
civilization  during  the  last  few  hundred  years  has,  however, 
to  a  large  extent  obviated  the  necessity  of  these  stringent 
rules.  The  conditions  of  society  which  rendered  them  neces- 
sary and  impemtive  to  the  pure  administration  of  justice  have 
vastly  changed,  and  the  reason  for  the  doctrine  having  failed, 
the  doctrine  itself  has  to  a  large  extent  become  obsolete,  and 
is  no  longer  enforced,  unless  expressly  preserved  by  statute. 
In  England  itself,  the  doctrines  have  in  modern  times  been 
modified  to  a  very  great  extent.    The  statutes  for  the  limita- 
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tioDS  of  action ;  the  statutes  of  frauds ;  provisions  for  actions 
for  malicious  prosecution,  and  for  the  costs  to  be  taxed 
against  unsuccessful  parties,  have  all  been  enacted  or  pro- 
vided in  that  country  since  the  law  of  maintenance  was  es- 
tablished, and  these  have  contributed  almost  wholly  to  pre- 
vent or  punish  groundless  and  vexatious  litigation,  which 
the  doctrines  of  champerty  and  maintenance  were  intended 
to  prevent.  ThaUhimer  v.  Brinckerhoffy  8  Cowen  (N.  Y.), 
623. 

But  more  especially  in  the  United  States  have  the  reasons 
for  these  doctrines  no  existence.  Here  there  are  no  privileged 
nor  aristocratic  classes,  all  being  equal  before  the  law,  and  it 
has  never  been  charged  that  there  was  fear  in  this  country  of 
the  courts  being  improperly  dominated  by  such  influences  as 
were  dreaded  by  our  ancestors  a  few  hundred  years  ago.  In 
addition  to  this,  guarding  against  any  such  dangers,  as  we 
then  anticipated,  we  have  in  all  of  the  states,  as  in  England, 
numerous  statutes  affording  protection  against  the  evils  then 
dreaded, — statutes  of  limitations  and  of  frauds ;  the  taxing 
of  costs  against  the  unsuccessful  party ;  statutes  requiring 
suits  to  be  prosecuted  in  the  names  of  the  real  parties  in  in- 
terest ;  suits  for  malicious  prosecution,  etc.  In  none  of  the 
states,  therefore,  are  the  doctrines  or  laws  of  champerty  and 
maintenance  preserved  in  their  original  rigor.  In  many,  they 
are  declared  to  be  obsolete,  and  to  have  no  existence  at  all ; 
in  others,  they  are  preserved, — in  a  greatly  modified  form, 
however, — and  then  most  generally  by  special  statutes. 

In  Roberts  v.  Cook,  20  Howard,  467,  the  United  States 
supreme  court  expressly  sajrs:  "The  ancient  and  English 
doctrines  of  champerty  and  maintenance  have  not  found  favor 
in  the  United  States." 

In  New  York  it  has  also  been  held  that  they  exist  only  as 
defined  and  provided  by  statute.  Sedgwick  v.  Stanton,  14 
N.  Y.  289 ;  Moft  v.  Small,  20  Wend.  212.  And  so  it  is  held 
in  a  large  number  of  the  states.  In  the  states  generally, 
choses  of  action  are  now  assignable,  and  so  may  land  held 
adversely  be  sold  and  transferred.    Considering  the  state  of 
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society  and  conditions  which  now  prevail  in  this  country,  to 
transfer  the  right  of  action,  or  to  maintain  the  suit  of  another 
without  ha\dng  any  direct  or  contingent  interest  in  it,  will  by 
no  means  necessarily  produce  mischief  or  oppression.  In- 
deed, it  may  be  said  on  tlie  other  hand  that  such  assistance  or 
maintenance  may  have  a  tendency  to  secui*e  rights  and  pro- 
mote the  ends  of  justice.  A  poor  man  may  have  the  right 
upon  his  side,  but  be  without  means  to  enforce  such  rights 
in  the  courts,  and  possibly  against  some  powerful  adversary. 
Surely,  it  cannot  be  said  that  in  such  case  it  is  the  intent  of 
the  law  to  prohibit  a  friend  from  assisting  him  with  the  nec- 
essary money  to  enforce  his  rights,  dependent  for  his  reim- 
bursement solely  upon  the  contingency  of  securing  a  portion 
of  the  property  which  may  be  obtained  by  the  litigation,  this 
being  the  only  security  or  chance  for  repayment  which  the 
party  could  give  or  have.  It  is  a  matter  of  common  knowl- 
edge— in  legal  circles  at  least — that  such  are  not  unusual 
occurrences. 

Another  reason  why  the  old  laws  of  champerty  and  main- 
tenance are  considered  obsolete  in  most  of  the  states,  except 
as  presei-ved  by  statute,  is,  that  the  doctrine  is  still  recognized 
and  applied  where  occasion  requires  that  courts  will  not  en- 
force contracts  which  are  contrary  to  public  policy  or  against 
good  morals.  This  doctrine  of  the  law  of  itself  affords  ample 
remedy  and  protection  against  the  evils  which  the  laws  of 
champerty  and  maintenance  were  intended  to  prevent.  These 
views  are,  we  think,  in  entire  accord  with  the  weight  of  au- 
thority and  with  the  doctrines  announced  by  the  best  consid- 
ered cases  in  which  the  questions  have  been  considered.  We 
cite  a  few  in  addition  to  those  to  which  we  have  referred : 
Brown  v.  Biyne  et  a?.,  21  Ore.  261 ;  Fowler  v,  Callan  et  aZ., 
102  N.  Y.  395 ;  Duke  v.  Harper,  2  Mo.  App.  1. 

We  are  not,  however,  entirely  without  adjudication  in  this 
state  upon  these  matters.  In  Kutcher  v.  Love,  19  Colo.  546, 
the  supreme  court  said :  "  In  this  state  we  have  a  statute 
defining  and  punishing  both  barratry  and  officious  intermed- 
dling in  suits,  and  these  supercede  the  common-law  offense 
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of  champerty,'*  and  cited  in  support  of  the  proposition  Neuh 
kirk  V.  Cone,  18  III.  449. 

To  this  same  effect  is  Mining  Co,  v.  Bewtley,  10  Colo.  App. 
271. 

It  is  said,  however,  that  although  the  common-law  offenses 
of  champerty  and  maintenance  may  be  obsolete  in  this  state, 
yet  we  have  a  statute  on  maintenance  to  which  this  contract 
was  obnoxious,  and  by  reason  of  which  it  should  be  void, 
(jen.  Stats,  sec.  815. 

This  statute  provides,  in  substance,  that  if  any  person  shall 
officiously  intermeddle  in  any  suit  at  common  law,  or  in 
chancery,  that  in  no  wise  belongs  to  or  concerns  such  person, 
by  maintaining  or  assisting  either  party, — except  it  be  a  kins- 
man, or  servant,  or  poor  neighbor  out  of  charity, — with  money 
or  otherwise  to  prosecute  or  defend  such  suit,  with  a  view 
to  promote  litigation,  every  such  person  so  offending  shall 
be  deemed  to  have  committed  the  crime  of  maintenance,  and 
upon  conviction  shall  be  fined,  etc.  It  has  been  held  in  this 
state,  following  the  United  States  supreme  court,  that  a  con- 
tract to  do  a  thing  prohibited  by  statute  is  not  necessarily 
void  if  the  statute  visit  the  unlawful  act  with  a  penalty, 
if  the  thing  prohibited  is  malum  in  ««,  the  contract  will  not 
be  enforced,  not  because  of  the  statutory  prohibition,  but 
because  of  its  being  against  public  policy  and  good  moi-als. 
The  contract  might  be  enforced  if  the  thing  to  be  done  was 
not  immoral  nor  against  public  policy.  Mining  Co.  v.  Bank, 
1  Colo.  643 ;  Harris  v.  Runneh,  12  How.  79. 

It  will  be  seen,  however,  by  even  a  cursory  examination, 
that  the  gist  of  this  offense,  as  defined  by  statute,  is  the 
intent  or  purpose  with  which  the  act  is  done.  It  must  be 
done  with  a  view  to  promote  litigation.  This  accords  with 
the  modem  construction  of  the  doctrine  of  champerty  and 
maintenance  where  such  doctrines  prevail  at  all,  and  is  con- 
fined to  cases  where  a  man,  for  the  purpose  of  fomenting 
and  stirring  up  strife  and  litigation,  encourages  others  either 
to  bring  actions,  or  to  make  defenses  which  they  have  no 
right  to  make,  or  otherwise  would  not  make.    Such  interfer- 
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ence  or  intermeddling  is  justly  considered  as  having  a  ten- 
dency to  pervert  the  course  of  justice.  In  the  case  at  bar,  it 
appears  that  the  defendants  contemplated  and  desired  the 
bringing  of  suit  to  assert  their  rights,  and  that  it  was  a  suit 
without  foundation,  and  which  they  had  no  right  to  bring  is 
sufficiently  disproved  by  the  munificent  results  which  by  it 
they  secured.  The  chief  object  of  the  old  law  of  maintenance 
was  to  prevent  harassment  of  individuals  by  the  institution 
against  them  of  suits  without  merit,  the  prosecution  of  them 
by  illegitimate  means  and  the  tendency  to  corrupt  the  foun- 
tains of  justice  by  perjury  and  other  disreputable  methods 
to  which  parties  would  resort  in  order  to  secure  success  in 
the  litigation.  It  was  never  intended,  although  possibly 
such  cases  might  have  come  witliin  the  strict  letter  and  read- 
ing of  the  old  rule,  to  prevent  poor  persons  from  charging 
the  subject-matter  of  the  suit  in  order  to  secure  the  means 
to  assert  and  enforce  their  rights  by  legitimate  methods  and 
in  a  legitimate  manner.  1  Addison  on  Cont.  392 ;  Stotsenburg 
V.  Marks,  79  Ind.  193. 

The  better  doctrine  is,  that  such  contracts  are  not  per  se 
void,  but  become  so,  and  will  not  be  enforced  from  reasons 
based  upon  considerations  of  public  policy  and  good  morals 
if  it  appears  that  they  were  entered  into,  not  with  the  bona 
fide  object  of  assisting  a  claim  believed  to  be  meritorious  and 
just,  but  for  the  purpose  of  injuring  and  oppressing  others, 
or  for  the  purpose  of  gambling  in  litigation,  or  for  the  pur- 
pose of  stirring  up  strife  inducing  suits  to  be  begun  which 
would  otherwise  not  be  commenced. 

The  difference  between  the  offense  of  maintenance,  as  pre- 
scribed by  our  statute,  and  that  at  common  law,  as  defined 
by  the  best  authorities,  is  apparent  at  a  glance,  and  quite  sig- 
nificant. Mr.  Bouvier,  in  his  law  dictionary,  a  standard  au- 
thority, defines  it  to  be :  "A  malicious — or  at  least  officious 
— interference  in  a  suit  in  which  the  offender  has  no  interest 
to  assist  one  of  the  parties  to  it  against  the  other  with  money 
or  advice  to  prosecute  or  defend  the  action  without  any  au- 
thority of  law." 

Vol.  XIV — 18 
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Hawkins's  definition,  as  laid  down  in  Brown  v.  Bauchamp^ 
5  T.  B.  Mon.  413,  is :  ^^  Maintenance  signifies  an  unlawful 
taking  in  hand  or  upholding  of  quarrels  or  sides,  to  the  dis- 
turbance or  hindrance  of  common  right." 

Construing  the  language  of  our  statutes  by  a  consideration 
of  the  history  of  the  law  of  maintenance,  and  the  evils  which 
it  was  intended  to  prevent,  we  think  that  the  contract  in 
question  can  in  no  wise  be  considered  obnoxious  to  it.  It 
does  not  disclose  upon  its  face  any  officious  intermeddling, 
with  a  view  to  instigate  litigation,  because  it  recites  the  de- 
sire of  the  defendants  to  prosecute  their  rights,  and  a  reason- 
able presumption  from  the  language  used  would  be  that  it 
was  their  intention  for  this  purpose  to  institute  suit,  or  to 
cause  suit  to  be  instituted  in  their  behalf.  There  is  nothing 
upon  the  face  of  the  contract  to  indicate  that  the  plaintiff 
induced  the  bringing  of  a  suit  which  would  otherwise  have 
not  been  commenced,  or  that  the  acts  to  be  performed  by 
him  were  for  the  promotion  of  litigation  in  the  sense  in  which 
those  words  are  used  in  all  the  authorities ;  but,  on  the  con- 
trary, a  conclusive  presumption  from  the  language  used,  and 
from  the  results  obtained  by  the  suit,  is,  that  they  were  to 
aid  a  legitimate  suit  to  be  instituted  in  good  faith — not  for 
the  purpose  of  stirring  up  and  encouraging  strife — but  for 
the  legitimate  purpose  of  enforcing  legitimate  rights.  We 
think,  therefore,  that  nothing  was  disclosed  upon  the  face  of 
this  contract,  or  upon  the  face  of  the  complaint^, — which  are 
the  only  questions  before  us, — to  show  that  the  contract  was 
inhibited  by  the  statute.  A  bare  suspicion  that  under  the 
stimulus  of  such  a  contract  a  party  might  do  some  prohibited 
act,  would  not  be  sufficient  to  justify  a  court  in  declaring  it 
void.  There  must  be  something  in  it  to  indicate  that  its 
natural  tendency  would  l)e  to  produce  such  an  effect  In 
cases  whei-e  the  terms  of  a  contract  admit  of  two  meanings, 
if  it  can  be  so  construed  according  to  its  language  as  to  make 
its  purposes  and  objects,  and  the  acts  required  under  it,  law- 
ful, it  is  the  duty  of  a  court  to  so  construe  it,  at  least  until 
9ome  evidence  should  be  produced  showing  that  unlawful 
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acts  were  intended  or  wei'e  perpetrated  in  its  furtherance. 
Wyatt  V.  Irrigation  Co.^  18  Colo.  313 ;  Bishop  on  Contracts, 
§392. 

In  his  oral  argument,  however,  counsel  for  appellee  devoted 
himself  exclusively  to  the  contention  that  even  though  the 
common-law  rules  as  to  champerty  and  maintenance  were 
obsolete,  and  did  not  prevail  in  this  jurisdiction,  and  inde- 
pendent of  our  statute  on  maintenance,  to  which  we  have 
referred,  the  contract  was  void  and  should  be  so  declared, 
because  it  was  against  public  policy  and  good  morals.  If 
the  contract  were  of  such  a  character,  there  is  no  question 
but  that  the  result  would  be  as  contended  for  by  counsel. 
It  would  be  the  duty  of  the  court  in  such  case  to  declare  the 
instrument  void  and  incapable  of  enforcement.  No  piinciple 
of  law  is  better  settled  than  this.  It  is  equally  well  settled, 
however,  that  this  doctrine  should  not  be  applied  except 
where  the  case  is  free  from  doubt.  The  power  of  courts  in  this 
respect  being  according  to  all  authorities  undefined,  and  hence 
an  exceedingly  delicate  one,  the  exercise  of  such  power  is  an 
interference  with  the  right  of  contract,  not  in  the  interest  of 
either  party  to  it,  but  in  the  interest  of  the  public  and  of  the 
pure  administration  of  justice.  Hence,  before  an  agreement 
may  be  declared  void  on  these  grounds,  it  must  clearly  appear 
that  it  is  obnoxious  to  them,  and  that  it  is  manifestly  injurious 
to  the  interests  of  the  public.  The  reason  of  this  rule  is 
based  upon  another  rule  which  is  as  well  settled  as  any  prin- 
ciple of  the  law.  Freedom  of  contract  is  essential  to  that 
unrestricted  trade  which  the  spirit  and  enterprise  of  the  age 
demands,  and  especially  in  countries  like  this  boasting  a 
republican  form  of  government.  The  rule  is  thus  aptly  de- 
fined by  an  eminent  English  judge : 

"  It  must  not  be  forgotten  that  you  are  not  to  extend  arbi- 
trarily those  rules  which  say  that  a  given  contract  is  void  as 
being  against  public  policy,  because  if  there  is  one  thing 
more  than  another  public  policy  requires,  it  is  that  men  of 
full  age  and  competent  understanding  shall  have  the  utmost 
liberty  of  contracting,  and  that  their  contracts,  when  entered 
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into  freely  and  yoluntarily,  shall  be  held  sacred,  and  shall  be 
enforced  by  courts  of  justice.  Therefore,  you  have  this  par- 
amount policy  to  consider, — that  you  are  not  lightly  to  inter- 
fere with  this  freedom  of  contract." 

This  doctrine,  as  thus  happily  expressed,  is  indorsed  and 
followed  by  all  American  authorities  without  exception. 
Bearing  in  mind  these  general  rules,  was  the  contract  be- 
fore us  void  on  this  ground  ?  It  did  not  require  the  plaintiff 
to  furnish  evidence  suflScient  to  win  the  case,  nor  testimony 
generally  tending  to  that  end.  It  did  not  require  him  to 
suppress  any  evidence,  so  that  a  fraud  might  be  perpetrated 
and  the  courts  made  the  instrumentality  of  doing  an  injustice 
or  wrong ;  it  did  not  even  require  the  plaintiff  to  himself 
become  a  witness,  or  to  furnish  any  testimony  for  defendants 
on  the  trial ;  it  did  not  require  him  to  do  any  act  which,  in 
our  opinion,  even  under  the  most  strained  construction, 
could  be  held  liable,  or  tending  to  obstruct  the  administra- 
tion of  justice.  On  the  contrary  it  required  him  simply  to 
furnish  evidence  which  was  in  his  possession  at  the  time  of 
and  prior  to  the  execution  of  the  contract.  The  character 
and  nature  of  the  evidence  so  required  is  specifically  stated 
in  the  agreement,  and  it  was  not  such  that  upon  prmciple 
the  furnishing  of  it  would  be  prohibited  by  any  rule  of  public 
policy.  It  cannot  be  said  that  the  production  of  it  would 
involve  a  dereliction  of  duty  on  the  part  of  the  plaintiff  to 
the  public  or  to  any  person,  a  breach  by  him  of  any  trust 
or  confidence  reposed  in  him  by  others,  and  which  good 
morals  or  good  policy  might  condemn ;  nor  the  commission 
by  him  of  any  act  of  the  slightest  moral  turpitude  or  immoral 
tendency  or  taint.  Per  contra^  the  only  reasonable  conclu- 
sion from  the  statement  of  the  contract  as  to  the  evidence, 
is  that  the  furnishing  of  it  would  not  necessitate  nor  require 
the  commission  by  plaintiff  of  any  act  having  the  slightest 
taint  of  immorality.  The  natural  presumption  is  that  the 
evidence  to  be  produced  was  record  evidence,  and  this  is 
confirmed  by  the  statement  in  the  answer  of  the  defendants, 
that  the  evidence  of  citizenship  of  the  father  of  the  defend- 
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ants,  which  plaintiff  claimed  to  have  discovered  and  have  in 
his  possession,  was  obtained  by  him,  as  he  claimed,  through 
an  examination  of  the  public  records  in  the  general  land 
office  of  the  United  States  at  Washington. 

Mr.  Greenwood  thus  concisely  states  the  rule  of  public 
I>oliey  in  regard  to  agreements  of  this  chamcter : 

'*  But  an  agreement  to  pay  one  for  the  disclosure  of  in- 
struments for  proof  of  claims  asserted  in  courts  of  justice  is 
valid,  unless  the  production  of  the  same  could  be  a  derelic- 
tion of  duty  on  the  part  of  the  person  producing  the  evi- 
dence."    Greenwood  on  Public  Policy,  rule  374,  p.  444. 

The  doctrine  here  announced  finds  general  approval  by  the 
authorities.  We  cite  a  few  out  of  the  many  which  sustain 
it  and  which  support  the  views  which  we  have  expressed. 
Cobb  V.  Cowdery,  40  Vt.  26 ;  Luca9  v.  Pico,  55  Cal.  126 ;  Wil- 
kinson  v.  OUveira,  1  Bingham's  New  Cases,  733 ;  Fowler  v. 
OaUan,  9upra;  McUandless  v.  Steel  Co.,  152  Pa.  St.  150; 
Beach  on  Contracts,  §  1498,  et  seq. 

In  the  first  three  of  these  cases,  the  facts  were  very  similar 
in  principle  to  the  case  at  bar.  In  the  Vermont  case,  one 
of  the  contracting  parties  agreed  to  disclose  his  knowledge 
in  respect  to  facts  which  were  material  on  the  trial  of  a  cause 
in  which  the  others  were  interested,  and  the  names  of  wit- 
nesses by  whom  the  facts  could  be  proved.  The  court  held 
that  it  was  not  against  public  policy,  and  was  not  illegal.  It 
said :  "  It  was  a  contract  to  give  information  in  respect  to  evi- 
dence,— to  disclose,  and  not  to  suppress,  the  truth, — and  the 
tendency  of  the  disclosure  cannot  be  regarded  as,  in  any  re- 
spect, interfering  with  or  obstructing  the  administration  of 
justice." 

In  the  California  case,  a  party  ag^reed  for  a  specified  sum 
to  be  thereafter  paid  by  another,  and  for  which  a  note  "'"-^ 
executed,  to  sell  to  such  other  certain  information  or 
dence  which  he  had  in  reference  to  a  certain  title  to  li 
The  court  held  the  contract  to  be  a  valid  one,  there  hi 
nothing  in  it  which  violated  good  morals  or  was  aga 
public  policy. 
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In  our  discussion  of  this  last  proposition  advanced  by  ap- 
pellees' counsel  against  the  validity  of  the  contract,  we  have 
not  alluded  especially  to  his  claim  that  it  was  invalid  because 
against  good  morals.  Our  reason  is  that  if  it  were  against 
good  morals,  it  was  ako  against  public  policy ;  the  one  is  em- 
braced in  the  other,  and  a  discussion  of  the  latter  obviates  the 
necessity  of  separately  and  specifically  considering  the  other. 
We  conclude,  therefore,  that  there  was  nothing  upon  the 
face  of  this  contract  showing,  or  tending  to  show  that  its  pro- 
visions were  contrary  to  public  policy,  or  against  good  morals. 
This  conclusion  being  arrived  at,  it  necessarily  follows  that 
the  judgment  of  the  trial  court  must  be  reversed.  The  com- 
plaint states  upon  its  face  facts  sufficient  to  constitute  a 
cause  of  action. 

We  think  there  is  no  force  in  the  claim  of  defendants,  that 
even  though  the  contract  does  not  show  upon  its  face  suffi- 
cient to  invalidate  it  under  any  of  the  rules  which  we  have 
been  discussing,  certain  averments  of  the  complaint  accom- 
plished this  purpose.  Counsel  base  this  contention  upon 
this  allegation  in  the  complaint,  and  this  only,  ''that  he 
(plaintiff)  furnished  the  said  attorney  all  the  information 
and  evidence  called  for  in  said  contract,  and  all  other  evi- 
dence necessary  to  institute  proceedings  for  the  recovery  of 
the  property  claimed,"  etc. 

It  might  be  a  sufficient  answer  to  this  to  say,  that  this  pur- 
ported to  be,  and  was,  only  a  suit  upon  this  contract,  and 
that  the  latter  part  of  this  allegation  was  therefore  surplus- 
age, and  might  very  properly  have  been  stricken  out  on  mo- 
tion. The  contract  did  not  require  plaintiff  to  furnish  any 
evidence,  except  that  specifically  stated  in  it.  In  addition  to 
this,  however,  the  allegation  was  that  he  furnished  the  at- 
torney other  evidence  necessary  to  institute  proceedings — 
not  evidence  used  or  to  be  used  on  the  trial — and  hence  no 
reasonable  presumption  could  arise  that  the  furnishing  of 
such  information,  whatever  it  was,  had  a  tendency  to  impede 
or  obstruct  justice,  or  interfere  with  its  administration  by 
the  court ;  or  to  encourage  perjury  or  the  commission  of  any 
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other  act*  A  not  unreasonable  inference  would  be  from  the 
connection  in  which  the  statement  is  made,  that  the  word 
"evidence"  was  used  in  this  case  as  synonymous  for  or  in 
place  of  "  information." 

None  of  the  numerous  authorities  to  which  counsel  for 
defendants  have  cited  us  militate  on  principle  against  the 
views  which  we  have  expressed. 

In  Quirk  v.  Mailer^  14  Montana,  471,  the  contract  in  ques- 
tion required  the  party,  in  effect,  to  procure  and  furnish 
testimony  that  would  win  a  lawsuit,  and  the  allegation  in 
the  complaint  when  suit  was  brought  to  enforce  the  contract, 
was  that  the  testimony  which  the  party  procured  did  win  the 
lawsuit  It  is  clear  that  this  contract  was  obnoxious  to  the 
settled  rules  of  public  policy,  because  it  is  manifest  without 
argument  that  here  was  a  broad  inducement  to  perjury  and 
to  the  subordination  of  witnesses. 

Goodrich  v.  Tenney  et  aL^  144  111.  422,  was  a  case  wherein 
an  attorney  agreed  to  secure  the  testimony  of  a  debtor  who 
had  absconded  after  defrauding  his  creditors,  and  of  certain 
other  parties,  to  be  used  in  a  proceeding  to  declare  fraudulent 
a  sale  of  certain  property  made  by  the  debtor  before  he  had 
absconded.  In  this  case,  the  debtor  was  brought  back  from 
Canada,  under  an  agreement  that  he  should  not  be  arrested 
for  his  fraud,  and  that  his  debts  should  be  cancelled,  and  that 
he  should  be  paid  a  certain  sum  of  money  if  he  would  testify 
as  required,  and  the  court  say : 

**  And  the  testimony  was  procured  by  appellant,  who  after 
planning  with  the  attorney  as  to  the  wording  of  his  false  tes- 
timony, deliberately  gave  it  for  no  other  reason  than  that  he 
was  led  to  believe  that  his  telling  the  truth  would  endanger 
the  chances  of  success  in  the  litigation  against  Lowey." 

The  facts  were  wholly  different  from  those  in  the  case  at 
bar.  The  party  had  agreed  in  his  contract  that  the  testimony 
of  the  debtor  and  others  which  he  was  to  fui*nish  should 
show  clearly  that  the  transfer  of  the  property  made  by  the 
debtor  was  fraudulent  and  without  consideration.  This  is  in 
every  respect  different  from  the  case  at  bar. 
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In  Lyon  v.  Hussey^  31  N.  Y.  Supp.  281,  tiie  party  to  the 
contract  was,  in  addition  to  employing  counsel  and  paying 
costs  in  a  suit,  to  "  obtain  the  evidence  to  establish  the  de- 
fendant's claim."  In  this,  as  in  the  other  cases,  it  is  quite 
manifest,  the  contract  being  in  effect  to  furnish  the  testi- 
mony requisite  to  win  the  case,  was  a  strong  inducement  to 
perjury. 

These  are  a  few  of  the  strongest  cases  to  which  counsel 
have  cited  us,  and  we  are  clearly  of  the  opinion  that  they  are 
not  at  all  in  point ;  that  they  do  not  involve  the  principle 
which  is  controlling  in  this  case.  It  may  be  said  that  the 
evidence  which  plaintiff  was  required  to  furnish  was  nec- 
essary to  a  successful  termination  of  the  suit,  but  it  was 
already  in  the  possession  of  the  plaintiff,  and  we  cannot  see 
how  the  furnishing  of  it  under  such  circumstances  tended 
or  might  tend  to  incite  perjury,  or  the  commission  of  any  other 
act  tainted  with  immorality.  We  find  nothing  in  the  con- 
tract, nor  in  the  interpretation  of  it  by  the  complaint,  that 
required  plaintiff  to  furnish,  or  that  he  undertook  to  furnish, 
or  did  furnish,  all  other  or  any  other  testimony  and  evidence 
necessary  to  a  successful  termination  of  the  suit.  What  might 
be  shown  upon  a  trial  of  this  cause,  we  of  course  do  not  know, 
and  cannot  anticipate.  We  have  endeavored  to  restrict  our- 
selves in  this  opinion  strictly  and  exclusively  to  the  question 
before  us,  namely,  whether  the  complaint  stated  sufficient 
facts  to  constitute  a  cause  of  action  upon  which  plaintiff 
might  recover;  and  we  do  not  desire  that  any  expression 
which  we  have  used  may  be  considered  as  an  intimation  of 
our  opinion  upon  questions  which  may  arise  during  the  trial 
of  the  cause. 

^or  the  reasons  which  we  have  given,  we  think  that  the 
t  erred  in  its  judgment  of  dismissal,  and  such  judgment 
be  reversed. 

Beverud. 

SOMSON,  J.,  not  participating. 
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[No.  1596.] 

The  Florence  Oil  and  Refining  Company  bt  al.  v. 

HCTFF. 


1.  Maijcious  Pbosbcution— Pbobable  Cause — Maxiob. 

In  an  action  for  malicious  prosecution  the  burden  is  upon  the  plaintiff 
to  show,  both,  that  there  was  not  probable  cause  for  the  prosecution 
and  that  it  was  instituted  through  malice. 

2.  Samb — ^EviDBNCB — Presumption. 

Id  an  action  for  malicious  prosecution  malice  may  be  inferred  from 
want  of  probable  cause  but  it  is  not  a  legal  presumption.  Where 
want  of  probable  cause  is  shown  it  is  for  the  jury  to  say  from  the 
facts  proved  whether  or  not  the  prosecution  was  instigated  by  mal- 
ice. 

3.  Same— Evidence. 

In  an  action  for  malicious  prosecution  any  facts  tending  to  prove  malice 
are  admissible  on  behalf  of  plaintiffs  and  any  facts  tending  to  dis- 
prove malice  are  admissible  for  the  defendant,  but  where  the  facts 
establish  probable  cause  for  the  prosecution  it  is  a  complete  defense 
and  malice  is  immaterial  and  it  is  not  error  to  reject  evidence  tend- 
ing to  disprove  malice. 

4.  Same. 

In  an  action  for  malicious  prosecution  the  advice  of  a  justice  of  the 
peace  given  upon  a  full  statement  of  the  facts  by  defendant  is  ad- 
missible as  a  part  of  the  res  gestcR  as  bearing  upon  the  prosecutor's 
good  faith,  though  it  may  not,  like  the  advice  of  counsel,  be  a  com- 
plete defense. 

5.  Malicious  Pbosbcution — Evidence — Intent. 

In  an  action  for  malicious  prosecution  it  is  erroneous  to  permit  the 
plaintiff  to  testify  to  bis  intent  in  doing  the  act  for  which  he  was 
prosecuted,  unless  that  intent  was  known  to  the  prosecutor,  as  prob- 
able cause  for  the  prosecution  is  dependent  upon  the  apparent  and 
not  the  actual  commission  of  a  crime. 

6.  IHSTBUCTIONS — MODIFICATION. 

An  instruction  asked  collating  defendant's  testimony  and  including 
selected  and  segregated  statements  from  plaintiffs  testimony  and 
stating  a  legal  conclusion  if  such  testimony  was  true  was  properly 
modified  by  stnking  out  the  segregated  parts  of  plaintiff's  testi- 
mony, as  full  effect  cannot  be  given  to  a  party's  testimony  without 
considering  it  as  a  whole. 

7.  Principal  and  Agent— Instbuctions — Appbopbiation  by  Cbbd- 

iTOB  OF  Debtor's  Mohbt. 
Where  money  of  a  company  comes  into  the  hands  of  its  agent  under 
special  direction  how  to  dispose  of  it,  he  has  no  right  to  appropriate 
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it  to  his  own  use  by  paying  to  himself  a  debt  owed  him  by  the  com- 
pany. And  while  such  appropriation  might  not  constitute  a  crime 
in  an  action  for  malicious  prosecution  by  such  agent  where  he  had 
been  prosecuted  for  such  appropriation  of  his  principalis  funds,  an 
instruction  that  **  when  the  money  of  a  debtor  comes  lawfully  into 
the  hands  of  a  creditor,  the  creditor  has  the  right  to  apply  such 
amount  of  said  mpney  as  is  due  him  from  said  debtor  to  the  satis- 
foction  of  his  debt  **  is  erroneous. 

8.  iHSTBUcnoNS— CuBmo  Bad  by  Gtood  iKSTBuorioif. 

A  bad  instruction  ordinarily  is  not  cured  by  a  subsequent  good  instruc- 
tion on  the  same  question.  Unless  the  contrary  clearly  appears  it 
will  be  presumed  that  the  effect  of  the  bad  instruction  was  in- 
jurious. 

9.  Pbactice— Question  FOB  JuBY. 

In  an  action  for  malicious  prosecution  where  there  is  a  conflict  in  the 
eyidence  bearing  upon  the  question  of  probable  cause,  it  is  a  ques- 
tion for  the  Jury  and  not  the  court  to  determine. 

Appeal  from  the  Distrtet  Court  of  Chaffee  County. 

Messrs.  Pattebson,  Richardson  &  Hawkins,  for  ap* 
pellants. 

Mr.  Lee  Champion  and  Messrs.  Waldo  &  Dawson,  for 
appellee. 

Thomson,  J. 

This  is  an  action  for  malicious  prosecution.  A.  R.  Gumaer 
was  the  vice  president  and  general  manager  of  the  Florence 
Oil  and  Refining  Company,  and  William  H.  Hu£f  waa  the 
secretary  and  treasurer  of  the  same  company.  The  office  of 
the  company  was  in  Denver.  Mr.  Gumaer  had  the  entire 
control  and  management  of  the  company's  affairs,  and  it  was 
the  duty  of  Mr.  Huff,  in  all  matters  pertaining  to  the  busi* 
ness  of  the  company,  to  act  under  the  orders,  and  follow  the 
directions  of  Mr.  Gumaer.  In  1892,  Mr.  Huff  loaned  the 
company  $1,500,  and,  from  time  to  time  afterwards,  until 
February,  1895,  loaned  it  other  and  different  amounts,  the 
whole  aggregating  over  $4,500.  The  loans  were  effected 
through  Mr.  Gumaer,  and  were  evidenced  by  the  notes  of 
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the  company.  On  the  20th  day  of  May,  1895,  all  of  these 
loans  were  overdue  and  unpaid.  On  the  last  named  day, 
Mr.  Gumaer  left  Denver  for  California,  to  be  absent  for  one 
or  two  months,  and  before  going  made  up  a  statement  show- 
ing the  anticipated  receipts  of  the  company,  and  directing 
the  disposition  to  be  made  of  them.  It  enumerated  the  out- 
standing bills,  and  directed  their  payment  out  of  the  moneys 
coming  in.  Those  bills  were  outside  of  the  indebtedness  to 
Huff,  and  it  was  calculated  that  they  would  consume,  ap- 
proximately, the  entire  receipts.  He  left  the  plaintiff  in 
charge  of  the  interests  of  the  company,  with  the  statement 
for  his  guidance,  and  went  away  believing  that  his  instruc- 
tions would  be  faithfully  followed.  On  the  5th  day  of  June, 
1895,  there  was  paid  in  to  the  company,  the  sum  of  ^,200, 
and  on  that  day  Huff  telegraphed  to  Gumaer  as  follows: 
"  Necessary  for  me  to  draw  $3,900,  due  me  on  notes.  Halsey 
paid  us  t6,200."  Gumaer  answered  on  the  same  day  as  fol- 
lows :  **  We  cannot  pay  that  amount  at  this  time  ;  you  must 
arrange  elsewhere.  If  necessary  you  can  draw  $1,500.  An- 
swer wire."  Huff  replied:  "Balance  due  me  on  notes  has 
been  paid."  Before  this  time  Huff,  as  treasurer,  had  drawn 
two  checks  payable  to  himself,  one  on  May  24,  for  $500,  and 
one  on  May  25,  for  $300,  concerning  which  he  had  said  noth- 
ing to  Gumaer.  Immediately  upon  the  receipt  of  Huff's  last 
telegram,  Gumaer  left  California  for  Colorado. 

Prior  to  leaving  Denver  Mr.  Gumaer  had  determined  upon 
the  removal  of  the  company's  ofl&ce  to  Florence,  where  its 
works  were  located,  and  directed  Mr.  Huff  to  make  the 
change.  Accordingly,  on  June  8,  the  safe,  fixtures,  furni- 
ture and  papers  were  shipped,  and  the  superintendent  of  the 
company,  at  Florence,  notified  of  the  shipment.  He  was 
also  notified  that  Mr.  Huff  would  be  in  Florence  on  the  even- 
ing of  the  9tt,  or  at  noon  on  the  10th.  Mr.  Huff  went  on 
the  10th.  Mr.  Gumaer  reached  Florence  on  the  afternoon 
of  the  8th.  Before  making  the  shipment,  Mr.  Huff  took  from 
the  cash  drawer  of  the  safe  about  $260  in  money,  and  thirty- 
six  bonds  of  the  company  of  $1,000  each,  which  he  put  into  a 
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hand  grip  or  valise,  belonging  to  him.  Upon  arriving  at 
Florence  he  was  met  by  Mr.  Burton,  the  company's  superin- 
tendent, who  requested  him  to  accompany  him  (Burton)  to 
the  refinery ;  but  he  declined,  and  went  to  the  house  of  his 
brother,  who  resided  in  Florence,  where  he  took  a  room,  and 
left  the  valise.  He  then  locked  the  door  and  went  out,  and 
met  Mr.  Burton,  who  again  requested  him  to  go  to  the  refin- 
ery, and  he  accompanied  Mr.  Burton  there.  He  did  not  know 
until  this  time  that  Mr.  Gumaer  had  returned  from  Califor- 
nia. Upon  entering  the  refinery  oflBce,  he  met  Mr.  Gumaer, 
who  handed  him  a  notification  that  the  board  of  directors 
had  held  a  meeting,  and  ordered  that  his  services  as  treasurer 
be  suspended  for  thirty  days,  to  await  an  investigation  of  his 
accounts  as  treasurer ;  and  immediately  afterwards  handed 
him  a  personal  letter  in  which  Mr.  Gumaer  expressed  regret 
that  the  company  had  been  obliged  to  question  his  faithful- 
ness or  honesty ;  stated  that  the  company  had  found  it  neces- 
sary to  institute  the  investigation  ;  desired  his  assistjmce  in 
checking  up  the  accounts ;  and  promised  him,  if  matters  were 
found  in  better  shape  than  there  was  then  reason  to  expect, 
to  endeavor  to  abbreviate  the  suspension,  and  provide  fur- 
ther employment  for  him.  Later  in  the  day,  Gumaer  gave 
him  another  communication,  in  which  he  was  notified  that 
by  order  of  the  board  of  dii*ectors  he  was  removed  from  his 
oflBce  of  treasurer,  for  the  reason  that  he  had  been  unfaithful 
to  the  company.  Afterwards,  but  on  the  same  day,  Mr. 
Gumaer  made  affidavit  before  William  H.  Wetmore,  a  jus- 
tice of  the  peace  at  Florence,  that  Huff  had  in  his  possession 
moneys,  papers,  keys  and  other  property  of  the  Florence 
Oil  and  Refining  Company,  which  he  had  refused  to  deliver 
to  affiant,  who  was  the  legal  custodian  of  the  property,  and 
which  he  had  secreted,  and  concerning  the  whereabouts  of 
which,  he  had  refused  to  give  information.  The  justice 
thei*eupon  issued  a  search  warrant,  and  delivered  it  to  a  con- 
stable who  searched  the  person  and  room  of  Mr.  Huff,  ob- 
tained the  keys,  and  took  the  valise,  in  which,  when  opened, 
were  found  the  bonds  and  money  of  the  company.     On  the 
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next  day  Gumaer  made  affidavit  before  the  same  justice, 
charging  Mr.  Huff  with  taking,  carrying  away,  secreting  and 
embezzling  papers,  bonds  and  moneys  of  the  company.  A 
warrant  for  the  arrest  of  Huff  was  issued,  and  he  was  arrested 
and  brought  before  the  justice,  who,  after  hearing  the  evi- 
dence for  the  prosecution,  (Huff  offering  none),  found  the 
prisoner  probably  guilty,  and  ordered  him  to  give  bonds  for 
his  appearance  at  the  next  term  of  the  district  court.  At 
that  term,  upon  affidavit  made  by  Gumaer,  an  information 
was  filed  by  the  district  attorney,  charging  Huff  with  em- 
bezzling and  converting  to  his  own  use,  money  and  property 
of  the  company,  which  had  come  into  his  hands  as  an  officer 
of  the  company.  Huff  was  tried  upon  the  charge  on  the 
27th  day  of  the  following  November,  and  acquitted.  This 
action  was  commenced  on  the  22d  day  of  August,  1896. 
The  complaint  charged  that  the  several  affidavits  by  Gumaer, 
the  procurement  by  him  of  the  search  warrant,  the  warrant 
for  the  arrest,  the  arrest  of  the  plaintiff,  and  the  subsequent 
proceedings  in  the  district  court,  were  all,  on  the  part  of  the 
defendants,  malicious,  and  without  probable  cause.  There 
was  a  verdict,  followed  by  a  judgment,  in  the  plaintiff's  favor, 
and  the  defendants  appealed. 

la  our  statement  we  have  given  the  facts  which,  from  the 
record,  do  not  appear  to  be  in  dispute.  But  in  some  impor- 
tant particulars,  the  evidence  was  in  conflict.  Gumaer  testi- 
fied that  before  leaving  Denver,  he  asked  the  plaintiff  if  he 
would  need  any  of  the  money  coming  to  him  on  his  notes, 
before  his  (Gumaer's)  return,  and  that  the  plaintiff  answered, 
**  No,  not  for  six  months  at  least ; "  and  also  that  the  plaintiff 
agreed  to  distribute  the  receipts  in  accordance  with  the  in- 
structions in  the  statement.  TTie  plaintiff  testified  that  noth- 
ing whatever  was  said  about  the  payment  of  the  notes ;  and 
that,  although  he  knew  what  was  expected  of  him,  he  did  not 
in  terms,  agree  to  distribute  the  money  according  to  the  in- 
structions, but  secretly  intended  to  pay  himself.  Mr.  Gu- 
maer testified  that  the  company's  safe  arrived  in  Florence  on 
June  9 ;  that  on  the  next  morning  he  examined  it  and  found 
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that  something  was  missing ;  and  that  on  handing  the  plain- 
tiff the  notice  of  removal,  he  asked  the  latter  if  he  had  any 
money,  checks,  bonds  or  securities,  belonging  to  the  company, 
and  his  reply  was  that  he  had  not ;  that  witness  then  asked 
him  if  everything  was  in  the  safe  just  as  it  was  when  he  (wit- 
ness) left  it,  and  he  said  it  was ;  and  that  the  plaintiff,  after- 
wards, in  the  presence  of  Mr.  Burton,  repeated  his  assevera- 
tion that  there  was  none  of  the  company's  property  in  his 
possession.  These  statements  of  Mr.  Gumaer  were  denied 
by  the  plaintiff. 

The  defendants  offered  to  prove  that  prior  to  the  making 
of  the  affidavit  upon  which  the  search  waiTant  was  issued,  and 
again  before  the  criminal  complaint  was  drawn,  Mr.  Gumaer 
made  a  statement  of  the  facts  within  his  knowledge,  affecting 
the  case,  to  the  justice  with  whom  the  affidavits  were  filed, 
and  that  the  latter  advised  the  prosecution ;  but  the  court 
refused  to  receive  the  evidence,  on  the  ground  that  it  was 
immaterial  and  incompetent.  The  defendants  insist  that  this 
ruling  was  erroneous.  Under  certain  conditions  we  think 
such  proof  would  be  admissible.  In  an  action  for  malicious 
prosecution,  the  burden  is  upon  the  plaintiff  to  show  that 
there  was  not  probable  cause  for  the  prosecution,  and  that, 
in  instituting  it,  the  defendant  was  actuated  by  malice.  Both 
want  of  probable  cause  and  malice  must  appear.  The  jury 
may  infer  malice  from  proof  of  the  absence  of  probable  cause, 
but  malice  is  not  a  legal  presumption  from  such  absence. 
Where  want  of  probable  cause  is  shown,  it  is  for  the  jury  to 
say,  from  the  facts  proved,  whether  there  was  malice  or  not 
Newell  on  Malicious  Prosecution,  247 ;  Harpham  v.  Whitney , 
11  111.  32 ;  Hopkins  v.  McGillicuddy,  69  Me.  273.  The  plain- 
tiff is  at  liberty  to  introduce  evidence  of  facts  and  circum- 
stances tending  to  prove  malice  in  fact,  or  malice  in  law, 
without  i-elying  on  the  inference  which  the  jury  may  draw 
from  the  want  of  probable  cause.  Newell  on  Malicious  Prose- 
cution, 457.  Wliatever  the  plaintiff  may  prove,  the  defend- 
ant may  disprove ;  or  whatever  inference  of  malice  is  per- 
mitted to  the  jury,  the  defendant  may  rebut,     tie  may  prove 
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all  the  facts  and  circumstances  connected  with  the  prosecu- 
tion which  tend  to  show  that  he  was  not  actuated  by  malice. 
Elrsch  V.  Feeney^  83  111.  548 ;  Hopkins  v.  McOillicvddy^  supra. 
And  even  his  own  declarations,  made  as  part  of  the  res  gestce 
of  an  act  in  proceedings  alleged  to  be  malicious,  are  admis- 
sible in  his  behalf  to  negative  malice.  Wood  v.  Barker^  37 
Ala.  60 ;  Abbott's  Trial  Evidence,  655.  While  the  advice  of 
a  justice  upon  a  fair  disclosure  of  the  facts  would  not,  like 
the  advice  of  counsel,  be  a  complete  defense  to  the  action, 
yet  if  it  be  so  connected  with  the  prosecution  as  to  be  part  of 
the  res  gestce^  we  think  that,  on  principle,  it  is  admissible  as 
a  fact  or  circumstance  having  a  bearing  upon  the  question  of 
the  prosecutor's  good  faith ;  and  as  such  should  go  to  the  jury 
for  their  consideration,  to  be  given  by  them  such  weight  as, 
in  connection  with  the  other  facts,  they  may,  upon  delibera- 
tion, determine  it  to  be  entitled  to.  White  v.  Tucker^  16  Ohio 
St.  468 ;  Wilkirhson  v.  Arnold^  11  Ind.  45 ;  Sisk  v.  Hurst^  1 
West  Va.  53. 

But  we  think  that  in  this  case  the  proposed  evidence  was 
immaterial.  It  would  have  been  of  no  benefit  to  the  defend- 
ants. Even  if  the  disclosure  had  been  made  to  a  licensed 
attorney,  the  evidence  would  have  added  nothing  to  the  de- 
fense. The  cases  where  the  opinion  of  counsel,  given  upon 
a  full  and  candid  statement  of  the  facts,  may  be  shown  as  a 
defense  to  an  action  for  malicious  prosecution,  are  those  in 
which  the  facts  disclosed  did  not  constituto  probable  cause 
for  the  prosecution,  and  the  advice  that  they  did,  was  erro- 
neous. Acting  in  good  faith  upon  the  mistaken  opinion  of 
counsel  will  not  subject  the  prosecutor  to  liability  to  the  per- 
son prosecuted.  The  advice  will  shield  him  from  judgment 
in  a  suit  for  malicious  prosecution,  but  he  must  prove  at  the 
trial,  that  his  statements  to  the  attorney  embraced  all  that 
he  knew  upon  the  subject,  and  that  they  were  true.  If,  how- 
ever, the  facts  disclosed,  warranted  the  institution  of  crimi- 
nal proceedings,  those  facts  would  constitute  his  defense. 
To  supplement  the  proof  of  them  by  proof  of  the  opinion  of 
an  attorney,  would  not  strengthen  his  case  in  the  least. 
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Without  reference  to  what  counsel  may  have  said,  the  court 
would  instruct  the  jury  that,  as  a  matter  of  law,  they  con- 
stituted probable  cause  for  the  prosecution,  so  that  the  de- 
fendant would  be  under  no  necessity  of  sheltering  himself 
behind  the  advice.  If  he  established  the  facts  which  he 
communicated,  proof  of  the  advice  would  be  superfluous ;  if 
he  did  not,  it  would  be  worthless.  If  the  testimony  of  Mr. 
Gumaer  was  true,  he  had  probable  cause  for  the  proceedings 
he  initiated  against  Mr.  Huff,  and  it  is  immaterial  whether 
he  was  actuated  by  malice  or  not.  It  is  only  where  there  is 
an  absence  of  facts  constituting  probable  cause,  that  the 
question  of  malice  can  arise.  2  Greenl.  Ev.  469;  Newell 
on  Malicious  Prosecution,  473.  The  proof  he  offered  was 
that  before  he  moved,  he  communicated  to  the  justice  the 
statements  to  which  he  testified.  Assuming  the  truth  of 
those  statements,  any  lawyer  would  have  told  him  that  he 
was  justified  in  setting  the  machinery  of  the  criminal  law  in 
motion,  and,  presumably,  the  justice  would  have  said  the 
same.  If  the  facts  accorded  with  the  statements,  they  were 
sufficient ;  the  question  of  malice  could  not  be  considered ; 
there  was  no  malice  to  disprove,  and  the  conditions  upon 
which  the  advice  of  the  justice  might  have  been  admissible 
in  evidence,  had  no  existence.  If,  however,  on  the  other 
hand,  the  statements  were  untrue,  the  advice  of  the^justice 
was  worthless  for  any  purpose,  because  it  was  not  based  on 
a  disclosure  of  facts.  We  do  not  think  the  court  erred  in 
excluding  the  evidence. 

The  plaintiff,  while  on  the  witness  stand,  was  asked  this 
question  by  his  counsel :  "  Mr.  Huff,  what  if  any  intent  as 
to  the  company^s  property  which  you  carried  down  in  the 
grip,  did  you  have  ?  "  The  defendants  objected  to  the  ques- 
tion as  immaterial  and  incompetent.  The  objection  was 
overruled,  and  the  plaintiff  answered:  "None  other  than  to 
perform  my  duties  as  secretary  and  treasurer  of  the  com- 
pany." That  interrogatory  would  have  been  proper  in  the 
trial  of  the  criminal  charge,  where  the  question  of  liis  intent 
was  important ;  but  in  this  action  for  malicious  prosecution. 
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it  is  a  matter  of  no  consequence  what  his  intent  was,  unless 
it  was  known  to  the  defendants.  Mr.  Gumaer  could  not 
enter  into  his  consciousness  and  observe  the  motives  of  his 
action.  In  the  nature  of  things  Gumaer  must  form  his  judg- 
ment from  outside  appearances;  and  if  those  appearances, 
although  they  might  have  belied  the  facts,  furnished  a 
reasonable  ground  of  suspicion,  and  were  of  such  a  nature  as 
to  warrant  a  person  of  ordinary  caution,  in  coming  to  the 
conclusion  that  a  crime  had  probably  been  committed,  the 
defendants,  by  following  the  appearances,  and  acting  upon 
the  conclusion  to  which  they  led,  incurred  no  liability  to  the 
plaintiff.  It  is  true  that  inculpating  appearances  are  not  in- 
compatible with  the  innocence  of  the  peraon  towards  whom 
they  point,  but  that  they  exist  is  his  fault  or  his  misfortune ; 
and  if  they  result  in  his  annoyance,  he  has  no  remedy.  If 
an  inquiry  into  the  plaintiff's  intent  was  proper,  then  the 
whole  question  of  his  guilt  or  innocence  might  have  been 
again  tried,  and  the  action  diverted  from  its  legal  purpose. 
Such  evidence  was  outside  of  any  issue  in  the  case,  and  was 
therefore  immaterial.  But  here  it  was  more  than  immaterial ; 
it  could  hardly  fail  to  affect  the  defendants'  case  injuriously. 
A  belief,  unduly  impressed  upon  the  jury,  that  the  defend- 
ants had  endeavored  to  secure  the  conviction  of  an  innocent 
man,  might  awaken  feelings  in  their  minds  which  would 
cloud  their  judgments,  prevent  dispassionate  deliberation, 
and  disable  them  from  making  the  proper  distinction  between 
the  facts  showing  the  plaintiff's  innocence,  and  the  facts 
upon  which,  notwithstanding  his  innocence,  the  defendants 
had  the  right  to  rely.  No  -matter  how  clearly  the  court  in  its 
instructions  might  draw  the  line  between  the  facts  which 
should  be  considered,  and  those  which  should  not,  the  im- 
pression produced  by  the  objectionable  evidence  might  re- 
main, and  nullify  the  instructions.  In  this  class  of  cases  the 
liiibility  of  juries  to  lose  sight  of  the  real  issues,  and  t 
influenced  by  sentiment  rather  than  the  pertinent  fad 
noted  by  careful  observers.  In  the  language  of  Mr.  Ne^ 
"  Our  experience  teaches  us  there  are  few  questions  of 
Vol.  xrv — 19 
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more  difficult  of  apprehension  by  a  jury  than  those  which 
govern  trials  for  malicious  prosecution.  It  seems  difficult 
for  them  to  appreciate,  if  the  plaintiff  was  really  innocent  of 
the  charge  for  which  he  was  prosecuted,  that  he  still  ought 
not  to  recover.  They  do  not  readily  comprehend  why  an 
innocent  man  may  be  prosecuted  for  a  supposed  crime  or 
offense,  and  yet  have  no  recourse  against  the  prosecutor  who 
caused  his  arrest  and  imprisonment."  Newell  on  Malicious 
Prosecution,  269.  In  view  of  the  justness  of  these  observa- 
tions, and  of  tl^e  nature  of  the  suit  for  malicious  prosecution, 
no  evidence  should  be  allowed  to  go  to  the  jury  in  the  trial 
of  such  an  action,  which  does  not  bear  directly  upon  the 
issues  involved.  We  think  it  was  error  to  permit  the  wit- 
ness to  answer  the  question.  However,  we  do  not  wish  to 
be  understood  as  saying  that  an  inquiry  whether  the  method 
chosen  by  the  plaintiff  for  the  transfer  of  the  bonds  and 
money  from  Denver  to  Florence  was  not  the  safest  or  best, 
would  have  been  improper. 

The  defendants  complain  of  changes  made  by  the  court  in 
an  instruction  requested  by  them.  In  that  instruction  the 
portions  of  the  testimony  which  counsel  regai-ded  as  favor- 
able to  the  defendants,  were  collated,  and  the  court  requested 
to  say  to  the  jury  that  that  testimony,  if  true,  established 
the  existence  of  probable  cause  for  the  prosecution.  The 
proposed  instruction  set  forth  fully  the  testimony  given  for 
the  defendants,  and,  if  it  had  contained  that  testimony  only, 
it  would  have  been  correct.  But  incorporated  in  it  were  also 
certain  statements  of  the  plaintiff,  detached  from  the  mass 
of  his  testimony,  each  of  such  statements  being  placed  side  by 
side  with  a  statement  of  some  witness  of  the  defendants 
touching  the  same  part  of  the  transaction,  and  the  court 
was  asked  to  say  that  whether  the  one  or  the  other  was  true,  the 
effect  was  the  same.  The  only  important  changes  made  by 
the  court  consisted  in  the  elimination  of  these  statements  of 
the  plaintiff.  We  do  not  think  the  court  erred  in  omitting 
them.  Full  effect  could  not  be  given  to  the  plaintiff's  testi- 
mony, without  considering  it  as  a  whole.    By  isolating  cer- 
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tain  passages  ftom  the  mass  of  any  connected  statement,  a 
meaning  may  be  deduced  which  was  never  intended,  and  an 
impression  conveyed  which  is  totally  false.  It  would  not 
have  been  fair  to  the  plaintiff  to  segregate  an  expression 
which  he  used  here  and  there,  from  the  remainder  of  his  tes- 
timony, and  give  that  to  the  jury  as  militating  against  his 
case.  With  the  exception  of  changes  such  as  we  have  men- 
tioned, the  court  gave  the  instruction  as  it  was  drawn ;  and, 
for  the  purpose  counsel  had  in  view  in  asking  it,  we  think 
that,  as  changed,  it  contained  all  that  the  defendants  were  en- 
titled to. 

While  we  are  not  disposed  to  agree  with  the  defendants 
in  their  criticism  of  the  court's  action  with  respect  to  this  in- 
struction, in  regard  to  other  declarations  by  the  court,  we 
think  they  have  just  grounds  of  complaint.  The  jury  were 
instructed  as  follows  : 

"  As  a  matter  of  law,  when  the  money  of  a  debtor  comes 
lawfully  into  the  hands  of  a  creditor,  the  creditor  has  the  right 
to  apply  such  amount  of  said  money  as  is  due  him  from  said 
debtor  to  the  satisfaction  of  his  debt ;  and  if  you  believe  from 
the  evidence  in  this  case  that  at  the  time  or  times  said  plain- 
tiff appropriated  to  his  own  use  the  moneys  of  the  Florence 
Oil  and  Refining  Company,  which  have  been  testified  to  in 
this  trial,  the  amounts  so  appropriated  were  at  the  time  or 
times  they  were  so  appropriated  due  the  plaintiff  from  said 
the  Florence  Oil  and  Refining  Company,  then,  in  such  case, 
the  plaintiff  had  a  legal  right  to  so  appropriate  said  moneys." 

The  court  commenced  the  instruction  with  an  abstract  gen- 
eral statement,  to  the  accuracy  of  which  some  qualification  Is 
necessary.  There  may  be  conditions  under  which  a  cred- 
itor, lawfully  in  possession  of  his  debtor's  money,  can  right- 
fully retain  enough  to  satisfy  his  own  claim ;  but  there  may 
be  other  conditions  under  which  such  retention  would  not  be 
rightful;  so  that  whether,  in  any  particular  instance,  the 
act  might  be  justified,  would  depend  upon  the  attendant  cir- 
cumstances. The  court  then  applied  the  statement  to  the 
case  in  hand,  and  told  the  jury  that  if  the  amounts  appro- 
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priated  were  due  from  the  company  to  the  plaintiff  at  the 
time  they  were  taken,  the  right  existed,  and  the  acts  were 
lawful.  The  appropriation  of  this  money  was  not  embraced 
in  the  charge  upon  which  the  plaintiff  was  prosecuted,  and 
was  not  sought  to  be  used  in  tliis  trial  as  something  criminal 
in  itself.  Taking  into  consideration  the  place  it  occupied  in 
the  evidence,  the  language  of  the  court  was  such  as  to  jus- 
tify the  jury  in  believing  that  the  appropriation  of  the  money 
was  proper  and  right ;  and  that,  being  proper  and  right,  it 
could  have  no  possible  connection  with  the  acts  upon  which 
the  prosecution  was  based,  and  could  not  be  considered  as 
having  in  any  way  influenced  the  mind  of  Gumaer  in  conclud- 
ing that  an  offense  had  been  committed.  The  theory  of  the 
instruction  was  wrong,  and  its  effect  must  have  been  preju- 
dicial to  the  defense. 

The  plaintiff  was  the  treasurer  of  the  company.  He  was 
subordinate  to  the  general  manager,  Mr.  Gumaer,  and  sub- 
ject to  his  orders.  Gumaer  went  to  California,  leaving  the 
plaintiff  in  charge  of  the  company's  business,  during  his  ab- 
sence. Before  going,  he  made  up  a  statement  of  anticipated 
receipts,  and  outstanding  bills,  approximately  equal  in  amount 
and  left  it  in  the  plaintiff's  hands,  with  directions  to  use  the 
receipts  in  payment  of  the  bills.  The  plaintiff  understood 
Mr.  Gumaer's  wishes  perfectly,  and,  even  if  he  did  not  ex- 
pressly agree  to  conform  to  them,  his  silence  implied  his  con- 
currence. He  asked  for  no  money  on  his  notes,  and  suffered 
Mr.  Gumaer  to  leave  in  the  full  confidence  that  he  would 
faithfully,  and  in  accordance  with  the  instructions,  manage 
the  business  intrusted  to  him.  Nevertheless,  at  that  verv 
time,  he  had  formed  a  secret  purpose, — a  purpose  which,  ac- 
cording to  his  own  statement,  he  carefully  refrained  from  let- 
ting Gumaer  understand, — not  to  obey  the  instructions,  but 
to  appropriate  the  first  moneys  that  might  come  in  to  him- 
self. He  received  the  money  as  the  agent  of  the  company, 
and,  as  such,  he  deposited  it  in  bank  to  the  company's 
credit.  To  withdraw  it  he  must  use  the  name  of  the  com- 
pany.   He  had  authority,  in  the  company's  name,  to  check 
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it  out  in  payment  of  certain  bills  against  the  company ;  but 
he  had  no  authority  to  withdraw  it  for  any  other  purpose. 
When  he  checked  it  out  for  his  own  use,  he  did  what  he  had 
no  right,  legal  or  moral,  to  do ;  and  in  saying  that  if  the 
money  was  due  him  at  the  time,  he  had  the  right  to  appro- 
priate it,  the  court  misdirected  the  jury.  Upon  his  own  show- 
ing, his  act  was  a  flagrant  breach  of  faith.  It  indicated  a 
want  of  regard  for  duty  or  obligation,  and  an  absence  of  any 
proper  idea  of  fidelity  to  trust ;  and  while,  of  itself,  it  did  not 
perhaps,  constitute  a  criminal  offense,  it  naturally  gave  color 
to  the  acts  by  which  it  was  almost  immediately  followed ;  and 
in  seeking  an  interpretation  of  the  plaintiff's  subsequent  con- 
duct, it  could  not  very  well  be  ignored.  It  occupied  an  impor- 
tant place  among  the  facts ;  and,  upon  the  hypothesis  of  the 
truth  of  Gumaer's  statements,  rounded  out  the  evidence  of 
probable  cause.  The  effect  of  the  instruction  was  to  with- 
draw from  the  consideration  of  the  jury  a  fact  to  the  benefit 
of  which  the  defendants  were  clearly  entitled.  It  is  true  that 
in  the  instruction  given  for  the  defendants,  setting  forth  the 
evidence  which,  if  believed  by  the  jury,  would  be  a  justifica- 
tion for  the  prosecution,  this  of  the  plaintiff's  appropriation 
of  the  company's  money  was  mentioned ;  but  the  mischief 
occasioned  by  a  bad  instruction,  is  not,  as  a  rule,  undone  by 
another  contradicting  it.  By  which,  the  bad  or  the  good,  the 
jury  was  influenced,  it  is  often  impossible  to  determine ;  and 
unless  the  contrary  clearly  appears,  it  must  be  presumed  that 
the  effect  of  the  bad  was  injurious.  However,  even  the  pres- 
entation, in  the  instruction  for  the  defendants,  of  the  plaintiff's 
act  in  taking  the  money  as  an  element  of  probable  cause,  was 
offset  and  counterbalanced  in  the  instruction  immediately 
following,  given  in  behalf  of  the  plaintiff,  and  summing  up 
the  evidence  for  him,  by  what  was,  virtually,  an  assertion  of 
the  rightfulness  of  the  act,  provided  the  money  was  du 
at  the  time,  and  provided  he  took  no  more  than  the  p 
amount.  It  clearly  appears  that  the  money  was  due,  a 
was  not  claimed  that  too  much  was  taken,  so  that  here 
the  fact   of  the   appropriation  was  practically    elimii 
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The  defendants  were  entitled  to  a  fair  presentation  of  their 
case,  but,  by  the  court's  instructions,  this  was  denied  them. 

The  plaintiff  disputed  some  statements  of  Gumaer,  and 
other  witnesses,  as  to  declarations  of  the  former  upon  his 
arrival  in  Florence,  and  his  conduct  at  the  time,  which  were 
important  in  their  bearing  upon  the  question  of  probable 
cause,  and  the  acceptance  or  rejection  of.  which  by  the  jury 
would  be,  in  a  measure,  determinative  of  the  question ;  so 
that  we  are  unable  to  acquiesce  in  the  contention  of  the  de- 
fendants that  probable  cause  was  established  by  the  plaintiffs 
own  testimony,  and  that,  upon  the  evidence  as  it  stands,  judg- 
ment should  be  rendered  in  their  favor.  There  must  be  an- 
other trial. 

The  judgment  is  reversed. 

Reversed. 


[No.  1689.] 
Young  v.  Thomson. 

1.  Contracts— Public  Polioy— Suppressing  Evidbncx. 

A  contract  made  by  a  defendaot  with  plaintiff  whereby  he  agreed  to 
furnish  plaintiff  certain  letters  written  by  his  codefendant  and  also 
to  so  conduct  himself  toward  his  codefendant  as  to  deter  him  from 
calling  him  as  a  witness  and  thus  suppress  testimony  material  to 
his  codefendant's  defense,  in  consideration  that  plaintiff  would  take 
no  judgment  against  him  and  would  divide  with  him  whatever  was 
recovei-ed  from  his  codefendant,  cannot  be  justified  as  a  contract  to 
sell  documents,  but  is  also  a  contract  to  suppress  testimony  and  is 
contrary  to  public  policy  and  void. 

2.  Same. 

claim  founded  in  bad  faith,  in  moral  turpitude,  in  deception  upon 
the  public  or  a  third  person,  or  in  fraud  practiced  by  one  contract- 
ing party  on  the  other  can  constitute  a  good  cause  of  action. 

kMB. 

»ntract  made  with  one  party  to  a  suit  to  withhold  evidence  respect- 
ing the  truth  of  the  controversy  is  a  f  itiud  practiced  on  the  other 
party  to  the  suit  and  is  against  public  policy  and  good  morals,  and 
void. 


Digitized  by 


Googk 


1900.]  Young  v.  Thomson.  295 

4.  Samb. 

Where  the  tendency  of  a  contract  is  to  promote  nnlawful  acts,  it  is  illegal 
and  against  the  policy  of  the  law,  without  regard  to  circumstances 
indicating  that  the  promisor  will  perform  acts  which  are  unlawfuL 

Error  to  the  Diitrict  Court  of  Arapahoe  County. 

Mr.  H.  B.  Johnson,  for  plaintiff  in  error. 

Mr.  S.  D.  Walung  and  Mr.  W.  S.  Deoeeb,  for  defend- 
ant in  error. 

BlSSELL,  P.  J. 

Of  all  the  cases  cited  to  the  point  of  the  invalidity  of  con-, 
tracts  because  against  good  morals  and  public  policy  none 
appear  to  have  been  more  fully  impregnated  with  the  destruc- 
tive virus  than  this  transaction.  It  wholly  concerned  the 
interest  and  title  which  A.  W.  Rucker  was  asserting  against 
J.  B.  Wheeler.  According  to  the  plaintiff's  testimony  the 
negotiations  were  begun  by  Rucker  and  carried  to  a  conclu- 
sion by  whomsoever  acted  entirely  in  his  behalf.  It  would 
be  impossible  to  either  state  or  argue  the  case  without  a  con- 
sideration of  his  relations  to  it,  and  the  part  he  took  in  it. 
The  subject  of  the  barter  was  what  Young  had  to  sell  and 
what  Rucker  wanted  to  buy.  Whatever  may  have  been 
Judge  Thomson's  connection  with  the  affair,  whether  we  ac- 
cept Young's  contention  that  he  was  his  attorney  or  the  more 
probable  theory  that  he  was  Rucker's  representative  at  that 
time  as  it  is  conceded  he  became  later,  he  acted  only  in  a  rep- 
resentative capacity, — ^he  was  an  attorney  and  acted  as  such. 

In  July,  1888,  the  title  to  a  particular  one-sixth  interest  in 
the  Aspen  mine  in  Pitkin  county  stood  in  the  name  of  J.  B. 
Wheeler.  This  interest  had  theretofore  been  conveyed  to 
him  by  Young  for  a  large  money  consideration.  The  condi- 
tions at  the  time  of  this  transfer  were  peculiar  and  have  great 
significance  as  applied  to  the  present  suit.  Young  either 
had  an  absolute  title  when  he  conveyed,  or  a  contingent  one 
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which  ripened  into  a  fee.  Either  in  or  prior  to  November, 
1884,  Young  then  holding  this  title,  bonded  it  to  Rucker  by 
a  contract  apparently  maturing  on  the  19th  of  that  month. 
Disregarding  this  contract,  or  on  the  assumption  of  Rucker's 
failure  to  perform,  Young  deeded  to  Wheeler.  It  is  con- 
ceded, or  at  all  events  it  is  not  disputed,  Wheeler  took  a 
good  title  unless  he  bought  with  notice  and  knowledge  of 
the  outstanding  bond  and  the  obligee  had  legally  tendered 
performance.  This  the  obligee  always  insisted  on  and  for 
years  had  been  hunting  for  evidence  to  enable  him  to  suc- 
cessfully prosecute  a  suit  against  Wheeler  and  compel  him 
to  convey  this  interest  and  account  for  its  product.  The 
mine  had  proven  to  be  of  great  value.  Enormous  quantities 
of  valuable  ore  had  been  taken  out  of  it,  and  the  original 
judgment  in  the  suit  against  Wheeler  amounted  to  several 
hundred  thousand  dollars.  This  evidence  was  still  lacking 
in  July,  1888,  when  the  contract,  set  up  as  the  subject-matter 
of  this  suit,  was  entered  into.  The  term  "  contract "  is  used 
advisedly  because  the  answer  concedes  a  contract  was  made. 
The  dispute  only  concerns  its  terms  and  the  parties  to  it. 
We  are  unable  to  state  what  the  contract  was  except  as  its 
conditions  can  be  extracted  from  Young's  testimony.  As 
alleged  it  was  denied.  As  stated  in  the  answer  it  was  denied 
by  Young  in  his  testimony.  No  other  evidence  was  given. 
At  the  conclusion  of  the  testimony  the  defendant  moved  for 
a  nonsuit  which  was  granted  and  therefrom  this  error  is 
prosecuted.  We  shall  state  the  case  as  thus  made,  as  we 
understand  it,  with  the  inferences  and  conclusions  which  we 
conceive  can  be  legitimately  drawn  from  it.  Rucker  appar- 
ently thought  Young  who  had  been  Wheeler's  partner,  as 
well  as  grantor,  must  have  some  knowledge  or  possess  some 
documents  which  would  avail  to  support  his  contention  that 
Wheeler  was  not  an  innocent  purchaser.  He  had  approached 
Young  time  and  again  and  attempted  to  extract  this  infor- 
mation. Young  had  many  letters  from  Wheeler.  He  believed 
two  of  them  would  be  useful  and  valuable.  From  time  to  time 
he  mysteriously  hinted  at  their  contents.    They  were  in  the 
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possession  of  several  lawyers  and  possibly  others  were  given 
some  knowledge  of  theii*  purpose.  Just  before  the  making 
of  the  alleged  contract  he  had  a  talk  at  the  Windsor  Hotel 
in  Denver  with  Rucker  and  agreed  to  take  the  letters  to 
Aspen,  and  turn  them  over  to  Judge  Thomson  who  should 
show  them  to  Rucker.  His  testimony  about  this  interview 
is  not  wholly  consistent  nor  do  his  statements  on  direct  and 
cross-examination  agree.  I  conclude  he  either  fully  stated 
the  contents  or  stated  enough  of  them  to  enable  the  prospec- 
tive plaintiff  to  judge  them  to  be  valuable.  Young  wanted 
to  sell  and  Rucker  was  willing  to  buy.  Young  did  not 
trust  the  buyer  with  them  prior  to  contract,  but  insisted 
on  acting  through  Judge  Thomson  who  had  been,  and  pos- 
sibly then  was,  his  attorney  in  some  pending  matters.  He 
agreed  to  give  him  the  letters  and  that  he  might  as  the  attor- 
ney of  both  submit  them  to  the  purchasers'  examination.  I 
regard  this  as  vital  and  important.  Young  was  vendor  and 
Rucker  was  vendee.  Judge  Thomson  was  an  attorney,  and 
as  such,  and  such  only,  the  representative  of  one  or  both  of 
them.  He  was  neither  buyer  nor  seller  and  was  without 
interest  in  the  transaction  save  as  to  whatever  employment 
or  fee  might  come  to  him  from  the  purchaser.  It  must  be 
borne  in  mind  suit  had  not  then  been  brought.  The  essen- 
tial proof  had  not  been  secured.  This  was  to  be  obtained 
by  and  through  these  letters  and  Young.  Young  then  either 
mailed  the  letters  to  Aspen  or  took  them  to  Judge  Thomson, 
and  they  were  submitted  for  examination.  A  bargain  was 
made.  Young  contends  that  Judge  Thomson  promised  to 
pay  him  as  the  consideration  for  the  agreement  one  half  of 
the  fee  which  he  might  receive.  This  was  shown  to  be 
125,000  and  he  sues  him  for  one  half  of  it.  The  answer 
admits  a  contract  but  avers  it  was  made  by  Judge  Thomson 
on  Rucker's  behalf,  and  as  his  attorney,  and  to  have 
for  one  quarter  of  what  the  plaintiff  should  recover  or  r 
on  execution  or  settlement  to  be  paid  by  hira.  I  shall 
no  attempt  to  decide  this  question  either  from  the  testi 
or  on  the  basis  of  probability,  or  on  the  legitimate  infej 
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which  may  be  drawn  from  the  evidence.  Even  if  I  should 
conclude,  which  I  do  not,  that  Judge  Thomson  contracted, 
I  seriously  question  whether  there  was  any  legal  considera- 
tion to  support  the  agreement.  The  whole  theory  of  the 
plaintiff's  case  which  is  that  of  a  personal  contract  by  Judge 
Thomson,  is  to  my  mind  completely  overcome  by  the  circum- 
stances attendant  on  the  transaction,  its  antecedents,  and 
the  subsequent  events.  But  in  my  view  I  need  not  decide 
the  point.  The  case  properly  and  legitimately  turns  on  the 
terms  of  the  agreement  construed  in  the  sunlight  of  the  situ- 
ation. These  terms  I  shall  now  state,  and  support  my  view 
by  copious  citations  from  the  testimony,  preceding  it  by  a 
summary  of  the  situation  which  has  been  foreshadowed,  fol- 
low it  by  a  narrative  of  what  was  done  by  Young  after  he 
made  his  contract  and  then  apply  the  law. 

The  situation  when  the  contract  was  made :  It  must  al- 
ways be  borne  in  mind  I  do  not  state  what  may  be  taken 
as  absolute  facts  established  by  evidence  on  full  hearing. 
Neither  Thomson  nor  Rucker  testified.  I  take  Young's  evi- 
dence atld  narrate  what  it  shows.  Rucker  had  been  negotiat- 
ing with  Young  in  his  search  for  proof  on  the  pivotal  ques- 
tion of  notice.  He  had  not  brought  suit  though  it  had  long 
been  in  contemplation.  Young  had  letters  which  he  was  as- 
tute enough  to  appreciate  were  wanted.  Why  he  waited  does 
not  transpire ;  whether  he  was  taking  bids  from  both  sides 
will  probably  never  be  known  whatever  we  may  believe  about 
it.  The  talk  at  the  Windsor  resulted  in  some  sort  of  a  con- 
vention between  Young  and  Rucker.  This  is  a  fair  infer- 
ence, else  why  was  the  agreement  then  made  that  the  letters 
should  be  turned  over  to  Judge  Thomson  and  shown  to 
Rucker?  This  was  agreed  to.  It  was  done.  The  contract 
was  the  natural  and  necessary  sequence.  I  therefore  conclude 
there  was  a  preliminary  contingent  arrangement  which  was 
consummated  by  the  exhibit  of  the  letters,  their  surrender,  and 
a  promise  of  an  interest  in  the  recovery.  I  am  quite  indiffer- 
ent as  to  the  amount  which  was  to  be  paid,  and  equally  so, 
as  to  the  individual  who  was  to  pay  it,  though  my  conviction 
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is  broad  and  firm  that  the  beneficiary  was  the  obligor.  The 
letters  seemed  to  furnish  the  missing  link  indispehsable  to 
the  forging  of  the  complete  chain.  There  was  another  prop- 
osition equally  essential  to  Rucker's  success.  In  this,  as  in 
the  other,  Young  was  an  important  factor.  Not  only  must 
Rucker  show  that  Wheeler  knew  of  his  equities,  but  he  must 
prove  a  tender  of  the  sum  nominated  in  his  bond  within  the 
time  limited.  This,  as  we  gather,  was  to  be  established  by 
one  Judkins  who  appears  to  have  been  jointly  interested  in 
the  deal.  On  this  point  Young  must  have  been  an  important 
factor.  If  Judkins  could  alone  testify  to  it  and  Young  should 
deny  it,  the  suit  would  be  in  danger.  We  have  referred  to 
this  at  this  juncture,  simply  to  show  the  significance  and  im- 
portance of  the  relation  which  Young  sustained  to  the  im- 
pending litigation.  It  explains,  elucidates,  and  interprets 
the  conditions,  terms  and  character  of  the  contract.  I  shall 
later  when  commenting  on  his  subsequent  conduct  elaborate 
this  consideration.  Now  what  did  Young  agree  to  do  ?  What 
were  the  actual  and  what  were  the  necessarily  implied  condi- 
tions of  his  agreement  ? 

The  terms  as  I  learn  them  are  gathered  partly  from  Young's 
direct  testimony;  his  language  and  statements,  partly,  are  the 
result  of  legitimate  inferences  from  what  he  said  and  what  he 
did  not  say.  At  the  outset  I  desire  to  suggest  I  was  wholly 
unable  to  gather  from  the  abstract  the  material  necessary  to 
a  detei-mination  of  this  case.  The  difficulty  was  somewhat 
overcome  by  a  supplemental  atetract,  but  by  neither  singly 
nor  by  both  combined,  was  adequate  material  furnished  for 
the  consideration  of  a  controversy  of  this  peculiar  character. 
In  cases  like  this  the  entire  testimony  should  be  printed  be- 
cause only  from  it,  as  actually  given,  can  the  matter  be  un- 
derstood. We  should  have  the  answers  of  the  witness  and 
his  answers  as  shaded  and  interpreted  by  the  interrogatories 
put.  All  are  absolutely  indispensable  to  the  formation  of  " 
intelligent  and  satisfactory  conclusion.  At  the  solicitati 
of  the  appellant  we  disregarded  the  general  rule  which  woi 
have  permitted  us  to  affirm  the  judgment.     The  appellani 
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always  bound,  if  he  wants  a  case  reversed,  to  furnish  the 
material  on  which  the  court  can  act.  Under  the  circum- 
stances, and  having  regard  to  the  relations  which  I  have  sus- 
tained to  the  appellee  for  the  past  seven  years,  I  was  unwill- 
ing on  any  technical  basis  to  dispose  of  the  controversy.  I 
therefore  accepted  the  request  of  the  appellant's  counsel, 
made  on  the  oral  argument,  and  went  to  the  record.  I  have 
read  the  bill  of  exceptions  from  comer  to  corner  and  have 
studied  it  thoroughly,  gleaned  from  it  the  material  which  I 
deem  essential  to  the  decision,  and  thereon  have  formed  a 
binding  conviction  which  I  shall  proceed  to  support  by  cita- 
tions from  the  testimony  and  by  arguments  based  thereon. 

My  fii-st  inquiry  is,  what  was  the  contract?  Let  us  see 
what  Young  says  it  was. 

"  Q.  Now,  before  you  handed  the  letters  to  Judge  Thom- 
son, what  conversation  had  you  with  Judge  Thomson? 

'*  A.  It  was  in  relation  if  he  could  get  the  evidence  that 
would  prove  that  Mr.  Wheeler  was  not  an  innocent  pur- 
chaser, it  was  valuable  to  Mr.  Rucker  to  commence  a  suit. 

"  Q.  He  stated  that  to  you,  did  he  ? 

"  A.  We  talked  that  over  a  good  many  times,  of  course. 

"Q.  Before  that  time? 

"  A.  Yes,  I  presume  so." 

Young  handed  the  letters  to  Judge  Thomson  and  delivered 
them  to  him  to  use  in  the  suit  to  be  started  against  Wheeler. 
When  he  handed  them  to  Judge  Thomson,  Young  proceeds 
to  state  as  follows  : 

"  A.  Knowing  that  Mr.  Rucker  wanted  to  prove  that  Mr. 
Wheeler  was  not  an  innocent  purchaser,  and  I  thought  those 
letters  conveyed  that  information,  and  when  the  time  came 
around,  for  a  certain  reason  I  had  always  kept  them,  had 
them,  hadn't  allowed  Mr.  Rucker  to  get  at  them ;  I  had  them 
up  to  the  time  I  met  him  in  the  Windsor  Hotel  and  I  told 
him  then  I  would  take  them  to  Judge  Thomson,  my  attorney, 
and  give  them  to  him,  and  that  I  thought  that  they  were  let- 
ters that  were  important  to  him  in  that  case  that  he  wanted 
to  start." 
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It  then  appears  from  Young's  testimony  that  after  he  took 
the  letters  to  Judge  Thomson  they  were  shown  to  Rucker 
with  his  consent.  Now  we  may  legitimately  inquire,  why 
did  he  deliver  those  letters  to  Judge  Thomson  ?  Let  us  see 
what  he  says. 

**  Q.  And  you  delivered  them  because  he  wanted  them  ? 

"  A.  I  delivered  them  to  Judge  Thomson  having  an  un- 
derstanding with  him  that  he  would  make  arrangements  with 
Rucker  for  an  interest  in  that  fight. 

"  Q.  And  then  the  agreement,  whatever  agreement  was 
made  with  reference  to  these  letters,  was  made  after  these 
letters  were  delivered  to  Rucker  ? 

"A.  Yes,  sir." 

The  suit  was  not  begun  for  two  or  three  months  and  prob- 
ably towards  the  latter  part  of  the  year,  but  prior  to  that 
time,  according  to  Young'd  own  testimony,  he  had  negotia- 
tions and  conversations  with  respect  to  the  commencement 
of  the  suit.  It  further  appears  that  thereafter  he  had  fre- 
quent consultations  with  Rucker  with  reference  to  the  litiga- 
tion. Young  was  to  get  nothing  if  the  plaintiff  failed  to 
recover  and  this  was  his  interest  in  the  suit.  His  interest  as 
he  puts  it,  was  to  be  one  half  of  what  Judge  Thomson  should 
receive,  but  in  reality  it  was  an  interest  based  on  the  extent 
of  Rucker's  recovery,  because  he  sajrs : 

"  Q.  And  then  you  were  to  receive  half  that  Thomson 
realized  ? 

"  A.  Judge  Thomson  was  to  divide  with  me,  one  half  of 
what  he  got." 

Now  let  us  see  by  the  significant  answer  which  he  makes 
to  a  question  put  to  him,  whether  it  was  the  delivery  of  the 
letters  alone  which  were  the  consideration  for  the  agreement, 
or  whether  there  was  some  other  and  more  extensive  prom- 
ise which  Young  made,  and  on  the  basis  of  which  he  was  en- 
titled, if  at  all,  to  recover  what  he  claims  : 

"  Q.  Then  you  had  an  interest  in  one  quarter  of  what 
should  be  realized  by  him  for  Rucker? 

'*  A.  Yes,  sir. 
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*^  Q.  And  the  consideration  for  that  was  the  deliveiy  of 
these  two  letters? 

"A.  In  the  main." 

It  then  appears,  as  the  result  of  the  further  cross-examina- 
tion of  the  witness  on  this  proposition,  that  there  was  sub- 
stantially an  understanding  and  agreement,  that  although  he 
was  an  indispensable  party  to  the  suit  to  be  begun  against 
Wheeler,  it  being  to  set  aside  a  conveyance  theretofore  made 
by  him  to  Wheeler,  no  judgment  should  be  taken  against  him 
and  he  should  go  scot  free.  In  pursuance  of  this  arrange- 
ment, and  we  are  justified  in  concluding  the  arrangement 
was  made,  Young  employed  no  attorney,  made  no  defense 
and  no  judgment  was  taken  against  him,  and  he  practically 
conceded  on  the  trial,  this  was  the  result  of  the  antecedent 
understanding  had  at  the  time  the  letters  were  delivered. 
As  Young  himself  puts  it : 

"  Q.  You  understood  of  course  at  that  time  that  you  were 
not  to  be  hurt  by  this  suit  if  you  turned  these  letters  over, 
didn't  you? 

**  A.  At  that  time  I  was  in  trouble  with  Mr.  Wheeler. 

*'  Q.  You  were  in  trouble  with  Mr.  Wheeler  at  the  time, 
and  you  turned  these  letters  over  to  him  with  the  under- 
standing that  you  were  not  to  be  hurt  by  the  suit  yourself  ? 

*'A.  Yes,  sir." 

We  now  proceed  to  show  by  his  testimony  that  there  was 
some  other  consideration  than  the  delivery  of  the  letters. 
In  other  words,  when  Young  testified  that  '*  in  the  main  "  the 
delivery  of  the  letters  was  the  total  consideration,  it  in  reality 
appears  he  agreed  to  go  farther  and  do  more  in  Rucker's  in- 
terest than  simply  deliver  the  documents.  It  was  not  a 
simple  sale  of  existing  paper,  but  there  was  annexed  to  the 
sale  a  condition  that  Young  should  keep  out  of  the  suit, 
should  not  become  a  witness  on  the  other  side,  nor  give  his 
version  of  the  transaction,  but  should  conceal  whatever  he 
knew,  and  lead  the  other  side  to  believe  his  testimony  if  of- 
fered would  be  against  their  interest.  In  other  words,  it 
was  a  clean-cut  case  of  the  purchase  of  the  silence  of  a  witness 
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as  well  as  the  bujring  of  documentary  evidence.  This  conclu- 
sion is  the  result  of  an  examination  of  some  affidavits  about 
which  I  shall  speak  later,  but  it  is  significant  at  this  junc- 
ture.    Proceeding : 

"  Q.  Now  then,  j'ou  had  no  purpose  of  returning  to  Den- 
ver and  correcting  this  affidavit  unless  they  refused  to  pay 
the  money  ? 

"A.I  should  have  corrected  that  affidavit  on  my  return 
to  Denver  anyway. 

"  Q.  But  you  would  have  stayed  there,  however,  without 
any  regard  to  when  the  motion  for  a  new  trial  was  to  be 
heard? 

"A.  My  sickness  prevented  me  returning.  I  did  all  I 
could  consistently  to  help  them  along. 

*'Q.  Help  who  along? 

"A.  Rucker  and  Judge  Thomson. 

"  Q.  Is  that  what  this  affidavit  number  two  was  gfiven  for, 
made  in  Colorado  Springs  ? 

"  A.  All  I  could  do  consistently,  that  was  my  idea  of  the 
truth,  embodied  the  truth ;  it  was  overstated ;  that  there 
were  facts  in  there  that  I  have  told  Judge  Rucker  a  good 
many  times,  that  had  he  put  me  on  the  stand  that  I  would 
have  to  testify  in  the  main  against  him,  and  he  came  to  the 
conclusion  he  wouldn't  put  me  on  the  stand ;  it  was  so  un- 
derstood by  the  attorneys ;  I  told  him  that  in  giving  those 
documents  to  him,  those  papers,  I  stepped  out,  I  wasn't  to 
be  put  on  the  stand. 

"  Q.  You  agreed  to  give  him  whatever  assistance  you  could 
for  the  maintenance  of  his  suit? 

"  A.  But  not  to  be  put  on  the  stand ;  that  was  my  under- 
standing. 

"  Q.  Now  you  answer  my  question.  You  agreed  to  give 
him  whatever  assistance  you  could  for  the  maintenance  of  his 
suit? 

**  A.  "What  was  reasonable,  yes. 

"  Q.  What  was  reasonable. 

"A.  And  I  did  spend  my  money  on  it  in  traveling  and 
dancing  attendance  on  the  case. 
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"  Q.  And  that  was  involved  in  this  contract  for  which  you 
are  now  suing? 

"  A.  I  think  not  in  that  light  exactly." 

He  continually  testified  that  he  would  assist  them  in  what- 
ever way  he  reasonably  could,  though  he  was  to  be  kept  oflf 
the  witness  stand.     As  he  says : 

"Q.  Assist  them  what  you  could  reasonably;  now  what 
do  you  mean  by  that? 

''  A.  It  certainly  was  not  financially,  or  anjrthing  of  that 
kind. 

"  Q.  Looking  up  witnesses  ? 

"A.  Simply  to  assist  them;  I  was  on  that  side  of  the 
case. 

"  Q.  Could  you  assist  them  in  any  way  than  the  presenta- 
tion of  the  letters  and  testifying  yourself  to  the  fact  that  a 
tender  had  been  made,  and  a  deed  refused  ? 

"A.I  judge  I  could  have  assisted  them  by  keeping  off  the 
stand ;  certainly  the  way  he  looked  upon  it,  the  way  Judge 
Rucker  looked  upon  it  after  he  found  out  what  I  would  testify 
to ;  he  didn't  want  me  to  go  on  the  stand  and  said  so.** 

This  was  Young's  understanding.  That  it  was  his  pur- 
pose, and  that  he  carried  out  his  contract  is  plainly  apparent 
from  what  he  subsequently  says.  When  he  was  being  ex- 
amined by  his  own  counsel  in  order  to  make  an  explanation 
of  all  this  dangerous  and  enlightening  testimony,  gloss  it  over 
and  conceal  the  iniquities  of  it  and  of  its  purposes  and  ob- 
jects, he  proceeds : 

"Q.  You  may  state  whether  or  not  after  that  suit  was 
brought  here  in  Denver  you  were  requested  by  Mr.  Thom- 
son to  be  present  at  interviews  and  consultations  of  counsel 
and  parties  had  for  the  purpose  of  carrying  that  suit  on. 

"  A.  Yes,  sir. 

'*  Q.  You  may  state  whether  or  not  that  occurred  from 
time  to  time  from  the  commencement  of  the  suit  up  to  the  first 
trial  of  the  case. 

"  A.  It  did,  at  different  places.  I  met  Judge  Thomson 
very  frequently  and  we  consulted ;  I  met  them  in  his  office 
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with  the  other  attorneys  and  knew  a  good  deal  about  the 
case ;  gave  what  little  assistance  I  could,  in  a  WBy  perhaps 
which  wasn't  much  but  was  all  I  could  do  to  help  Rucker." 

That  Young  really  was  hired  to  aid  in  the  suit,  to  furnish 
information  as  well  as  to  deliver  the  letters,  and  to  put  him- 
self in  such  a  relation  to  the  plaintiff  and  his  side  of  the  con- 
troversy that  the  defendant  could  not  call  him  as  a  witness 
to  testify  on  any  of  the  pivotal  facts,  is  plainly  apparent,  for 
on  the  redirect  examination  he  says : 

"  Q.  You  may  state,  Mr.  Young,  to  what  extent  your  time 
was  taken  up  and  consumed  from  the  time  of  the  institution 
of  this  suit  up  to  the  first  trial  of  it,  by  the  attendance  on 
the  counsel  in  the  interest  of  this  suit  of  Rucker  against 
Wheeler, — in  the  interest  of  this  plaintiff  in  the  suit  of 
Rucker  against  Wheeler. " 

Now  this  is  a  question  put  by  his  own  counsel  on  redirect 
examination  for  some  inscrutable  reason  which  is  quite  be- 
yond my  apprehension.  If  the  contract  was  simply  the  legiti- 
mate thing,  for  which  counsel  now  contend,  a  sale  of  docu- 
ments, of  what  value  this  inquiry?  If,  on  the  other  hand, 
it  went  farther  and  showed  more  and  the  purpose  of  counsel 
was  to  show  an  added  consideration,  I  can  conceive  its  pro- 
priety, though  the  danger  of  it  is  instantly  apparent  to  one 
who  has  examined  the  question  of  the  invalidity  of  contracts 
because  against  public  policy  and  good  morals.  It  seems  to 
me  counsel  overshot  the  mai'k  when  he  put  the  question. 
The  answer  is : 

"A.  Well,  I  don't  know ;  I  was  in  Tucson  on  business  and 
I  had  to  put  in  an  appearance  here,  to  be  here  ready  when 
that  case  was  tried ;  I  made  one  or  two  trips  from  Arizona 
here  on  that  account ;  I  certainly  was  in  attendance  all  the 
time ;  it  is  hard  to  tell. 

**Q.  You  may  state  whether  or  not  during  that  period  of 
time  you  remained  here  rather  than  go  to  the  portions  of  the 
country  where  your  business  called  you,  for  the  purpose  of 
aiding  and  assisting  in  the  conduct  of  this  suit  as  far  as  you 
could. 

Vol.  xtv— 20 
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"A.  I  did." 

This  is  a  damaging  disclosure  of  Young's  relations  to  the 
suit  and  shows  they  wei^e  far  different  from  that  which  would 
be  occupied  by  one  who  was  simply  selling  documentary  evi- 
dence and  whose  interest  ceased  when  the  documents  were 
delivered.  Manifestly,  the  consideration  was  not  alone  the 
delivery  of  the  letters,  but  it  was  the  assistance  which  Young 
was  -to  render  the  plaintiff  in  the  progress  of  the  litigation. 
It  may  be,  but  I  am  not  prepared  to  say,  the  evidence  estab- 
lishes the  proposition  that  Young  was  not  to  go  on  the  stand 
and  testify.  I  am  quite  of  the  opinion  it  was  never  the  pur- 
pose to  use  him  as  a  witness.  It  is  demonstrated  by  the 
aflBdavit  hereafter  referred  to,  if  the  aflSdavit  be  true  as  we 
must  assume  against  Young,  that  his  evidence  would  have 
been  against  the  plaintiff's  interest  on  one  of  the  principal 
propositions  which  he  was  bound  to  establish,  to  wit,  the  fact 
of  the  tender.  It  was  included  in,  and  it  was  a  part  of,  the 
contract  that  Young  should  aid  the  plaintiff's  suit  by  with- 
holding the  evidence  which  he  might  give  on  a  proposition, 
which  being  determined  one  way  or  the  other,  would  decide 
it.  If  the  contmct  was  not  to  purchase  Young's  testimony, 
as  well  as  the  documents,  it  was  a  contract  to  suppress  his 
testimony  as  well  as  to  deliver  letters.  I  do  not  intend  to 
say  the  evidence  shows  there  was  any  such  contract  or  agree- 
ment with  Judge  Thomson,  or  that  he  had  any  knowledge  of 
what  Young's  testimony  would  be  on  this  pivotal  proposition 
because  Young  does  not  so  testify.  But  I  do  insist  it  is  a 
fair,  reasonable  and  legitimate  inference,  and  in  fact  an  irre- 
sistible conclusion  to  be  drawn  from  Young's  testimony  that 
he  had  this  understanding  with  the  plaintiff  and  that  it  was 
part  of  his  agreement  no  matter  where  or  when  it  was  made. 
Whether  this  is  a  fact  I  do  not  know.  I  simply  conclude 
the  testimony  shows  it  was  a  part  of  the  contract  and  this 
vice  is  the  destroying  element.  Whether  this  understanding 
was  had  at  the  time  of  the  original  conversation  at  the  Wind- 
sor Hotel  when  the  first  talk  was  had  about  making  the 
arrangement,  or  after  the  letters  were  shown  to  the  plaintiS, 
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or  where  it  was  had,  or  with  whom,  is  utterly  unimportant 
and  immateiial  so  long  as  the  conclusion  remains  that  the 
understanding  was  had,  and  was  a  fundamental  part  of  the 
arrangement.  That  this  was  an  indispensable  part  of  it,  and 
that  it  must  have  been  made,  is  quite  easily  discoverable 
from  a  consideration  of  Young's  subsequent  conduct  with 
reference  to  this  litigation.  His  position  in  the  matter  is 
past  reasonable  comprehension.  According  to  his  evidence 
he  sold  the  letters  to  enable  the  plaintiff  to  maintain  his  ac- 
tion. That  was  the  principal  purpose  of  the  arrangement. 
He  also  agreed  to  render  what  assistance  he  could  to  further 
the  plaintiff's  interests  duiing  the  progress  of  the  suit.  He 
attended  various  conferences  of  the  attorneys.  He  came 
from  Arizona  to  be  present  at  the  trial  to  give  his  aid  and  to 
impress  the  defendant  with  the  idea  that  he  was  one  of  the 
leading  spirits  in  the  litigation  and  that  he  must  not  be  put 
on  the  stand  by  him.  He  stood  in  this  position  until  judg- 
ment was  obtained.  When  Rucker  once  had  judgment  we 
find  him  ready  to  dicker  with  the  other  side,  barter  the  knowl- 
edge which  he  had  for  use  in  those  judicial  proceedings. 
He  was  ready  to  sell  what  he  knew  and  to  state  the  facts  to 
which  he  would  have  been  compelled  to  testify  on  the  orig- 
inal trial,  if  we  assume  him  to  be  a  truthful  man,  had  he 
been  put  on  the  stand  either  by  the  plaintiff  or  defendant. 
We  may  be  certain  he  would  have  been  called  by  the  de- 
fendant, he  being  otherwise  without  evidence,  had  Young 
not  assumed  the  position  under  the  terms  of  his  contract 
that  he  was  hostile  to  him.  He  was  acting  in  the  interest  of 
the  plaintiff,  thereby  as  he  says  "  rendering  what  assistance 
he  could."  According  to  his  affidavit  he  was  suppressing 
the  truth.  This  was  certainly  the  most  valuable  assistance 
he  could  render.  It  may  be,  and  I  am  quite  willing  to  con- 
cede, Young  did  not  agp'ee  to  testify  falsely,  but  he  evidently 
did  agree  to  put  himself  in  a  position  to  prevent  the  discov- 
ery of  the  truth.  I  put  it  in  this  way  not  to  attack  the  orig- 
inal judgment,  which  of  course,  must  have  been  based  on  a 
finding  contrary  to  Young's  statement,  nor  on  the  theory  or 
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hypothesis  that  Young's  statement  with  reference  to  this 
proposition  was  of  necessity  true  and  the  plaintiff's  conten- 
tion false.  It  is  not  for  that  purpose  nor  to  that  end.  Nor 
do  I  assume  the  fact  to  be  as  he  stated,  nor  as  stated  by  him 
in  the  affidavit.  I  simply  assume  that  the  fact  is  as  Young 
states  it  for  the  purposes  of  this  opinion  and  for  the  purposes 
of  his  suit ;  in  other  words,'  I  assume  it  against  Young  who 
is  in  no  position  to  deny  it.  According  to  him  neither 
Rucker  nor  Judkins  on  the  19th  of  November  made  any 
tender  of  the  money  due  on  the  bond  whereby  and  where- 
under  they  acquired  a  right  to  the  conveyance.  How  is  this 
to  be  demonstrated?  Simply  by  Young's  affidavit.  This 
paper  is  to  my  mind  of  great  significance  in  determining  the 
character  of  this  suit,  in  determining  the  nature  of  Young's 
relation  to  the  litigation  between  Rucker  and  Wheeler,  the 
attitude  he  occupied,  the  purpose  he  had  in  making  the  con- 
tract and  in  ascertaining  its  scope.  The  verbal  contract  is 
to  be  construed  and  understood  in  the  light  of  these  subse- 
quent proceedings. 

Immediately  on  the  conclusion  of  the  suit  Young  proceeded 
to  dicker  with  the  other  side.  He  owed  Wheeler  |;55,000 
under  some  arrangement  between  Hagerman  and  Wheeler 
whereby  Wheeler  had  acquired  Young's  obligations  or  as- 
sumed to  pay  Ms  debts.  Out  of  what  these  debts  sprung  we 
have  no  knowledge,  but  we  do  know  a  large  amount  of  either 
paper  or  unsecured  debts  were  outstanding.  After  judgment 
he  saw  a  chance  to  deal  with  Wheeler,  get  rid  of  these  debts 
and  still  let  his  contract  with  Rucker  stand.  In  this  way 
whoever  succeeded,  whether  the  plaintiff  or  defendant,  Young 
stood  to  win.  He  has  already  made  a  contract  for  one  fourth 
of  Rucker's  recovery.  It  might  be  the  judgment  would  not 
be  sustained.  To  make  sure  that  he  would  not  lose,  Young 
starts  to  trade  with  Wheeler.  We  do  not  intend  in  any  way 
to  intimate  that  this  trade  was  made  directly  vrith  Wheeler 
because  it  seems  not  to  be  true.  It  was  done  through  an 
intermediary  and  apparently  at  the  instance,  and  under  the 
promise  of  an  attorney.     The  attention  of  the  parties  seems 
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to  have  been  attracted  by  a  letter.  To  show  the  character, 
purpose  and  nature  of  the  proceedings  of  this  extraordinary 
person  in  the  barter  of  his  testimony,  we  must  give  a  history 
of  the  hitter.  One  Martin,  who  was  some  connection  of 
Young's,  wrote  a  letter  intimating  what  Young's  testimony 
would  be  with  I'eference  to  the  tender  made  on  the  19th  of 
November,  1884.  This  letter  was  concocted  by  Martin  and 
Young,  Young  copied  it,  as  though  it  had  been  devised  and 
written  by  him,  dii-ected  it  to  Martin  and  sent  it.  When 
Deane  came  to  Young  to  find  out  what  the  facts  were  respect- 
ing this  matter,  for  Young  had  evidently  been  talking  about 
it,  it  was  suggested  there  was  a  letter  outstanding  which 
would  show  the  facts  and  would  answer  the  purpose.  The 
letter  was  left  lying  around  by  Martin,  seized  by  Deane,  de- 
livered to  the  attorney  and  this  immediately  begot  negotia- 
tions with  Young  with  reference  to  the  proof.  Young  then 
agreed  in  consideration  of  the  release  of  this  Jfc66,000  of  in- 
debtedness and  the  payment  of  what  money  was  necessary 
for  his  immediate  expenses,  to  furnish  proof  tending  to  show 
that  neither  Judkins  nor  Rucker  had  ever  made  him  any 
tender.  Young  went  to  Colorado  Springs  and  met  the  at- 
torney and  made  the  affidavit.  I  should  like  very  much  to 
exhibit  this  affidavit  in  its  entirety,  but  unfortunately  the 
limits  of  a  judicial  opinion  will  not  permit  it.  I  must  sttite 
some  pivotal  parts  of  it  because  they  throw  so  much  light  on 
what  has  been  antecedently  stated  with  reference  to  Young's 
relations  to  the  suit,  and  with  reference  to  the  nature  and 
character  of  his  promises.  Therein  he  states  he  talked  with 
counsel  for  the  defendants  before  the  trial,  and  admonished 
him  not  to  put  him  on  the  stand  because  his  evidence  would 
not  aid  his  cause.  This  demonstrates  Young  attempted  to 
carry  out  his  contract  with  the  plaintiff  to  render  him  what 
assistance  he  could.  What  this  assistance  was  we  shall  see*. 
The  affidavit  then  proceeds  that  Young  had  concluded  he 
ought  to  make  a  statement  in  regard  to  the  alleged  tender 
and  to  state  that  Judkins  did  not  see  him  until  the  evening 
of  the  19th  day  of  November.     In  the  conversation  then  had 
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Judkins  stated  that  he  had  walked  to  Aspen  in  order  to  take 
up  the  bond,  whereupon  Young  inquired  whether  he  had  the 
money  "  in  his  jeans  "  to  take  it  up.    He  said  he  had  not,  but 
could  get  it ;  that  he  thought  he  might  take  it  up  on  the  20th, 
but  he  wanted  an  extension,  which  was  refused.    He  there- 
upon, according  to  this  affidavit,  went  away  without  saying 
anything  definite  and  made  Young  no  offer  of  money,  and 
Young  made  no  refusal.     Young  further  says  that  he  made 
no  tender  on  the  20th ;  would  not  even  say  that  he  had  the 
money  nor  did  Young  tell  him  that  he  need  not  produce  any, 
but  only  said  the  time  had  expired  and  he  was  under  no  ob- 
ligation to  make  a  deed.  *  He  further  stated  in  this  affidavit 
that  he  made  no  defense,  and  pleaded  none  because  it  was 
agreed  between  plaintiff  and  his  counsel  and  affiant  that  he 
need  not  do  so,  and  nothing  would  be  claimed  against  him. 
This  remarkable  affidavit  is  followed  by  another  to  which  I 
shall  only  briefly  refer  as  it  does  not  bear  on  the  main  propo- 
sition but  only  concerns  the  attempt  made  by  Young  to  make 
some  sort  of  an  explanation  of  the  other  statements  and  fur- 
nish an  apparent  reason  for  making  the  affidavit  in  opposi- 
tion to  his  agreement.     I  only  refer  to  it  because  it  contains 
one  or  two  matters  which  are  significant.     In  the  second  affi- 
davit Young  states  he  was  assured  before  he  made  the  other 
that  the  attorney  and  the  parties  would  f  uniish  him  sufficient 
money  for  his  present  needs,  and  have  the  obligation  to 
Wheeler  canceled.     It  also  appears  therein  he  asked  the 
attorney  whether  the  promise  of  the  intermediary  would  be 
good,  but  the  attorney  declined  to  talk  about  it,  simply  tell- 
ing him  that  it  would  be  all  right.     He  says  he  found  that 
the  attorney  imposed  on  him  in  making  the  affidavit,  making 
it  stronger  than  he  had  authorized  him  to  do.    He  telegraphed 
and  wrote  frequently  to  Martin  and  his  brother,  requesting 
them  to  see  the  attorney  and  insist  on  his  doing  as  he  had 
agreed.     He  telegraphed  other  parties  who  were  interested 
in  the  arrangement  to  place  money  to  his  credit  in  the  bank. 
I  am  utterly  unable  to  find  anything  in  the  second  affidavit 
which  in  any  wise  either  attacks  or  discredits  or  weakens 
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the  force  of  the  statements  of  the  other  respecting  the  terms 
and  conditions  of  the  alleged  tender.    This  is  denied  as  much 
bj  one  as  the  other,  and  the  only  reason  for  making  the  sec- 
ond affidavit  seems  to  be  the  failure  of  the  parties  to  place 
money  in  the  bank  for  the  relief  of  Young's  necessities.    This 
is  exhibited  by  a  letter  which  appears  in  the  abstract  written 
to  the  appellant's  attorney  in  the  present  suit  from  Tucson, 
Arizona.     In  it  he  attempts  to  explain  the  reason  why  he 
made  the  affidavit  contmry  to  the  terms  of  the  arrangement 
theretofore  made.     Probably  this  letter  was  written  because 
the  appellant's  present  attorney  was  one  of  the  representa- 
tives of  the  plaintiff  in  the  suit  against  Wheeler.     In  this 
letter  he  admits  his  folly  in  making  tlie  affidavit,  but  he  says 
he  thought  the  whole  thing  was  as  good  as  settled,  and  they 
would  not  be  able  to  use  what  he  therein  stated  with  refer- 
ence to  the  terms  and  conditions  of  the  tender.     In  other 
words^  he  thought  he  had  made  a  contract  with  the  plaintiff 
whereby  he  would  get  one  fourth  of  his  judgment.     He  be- 
lieved he  could  make  this  affidavit  on  an  agreement  with  the 
defendant  to  release  a  debt  amounting  to  $55,000  and  current 
funds  for  present  necessities.     In  the  letter  he  says  it  looks 
like  they  would  get  a  new  trial,  but  if  so,  they  must  put  him 
on  the  stand,  instead  of  taking  a  deposition  which  would  put 
them  in  a  worse  fix  than  ever.    He  then  proceeds  to  intimate 
a  way  by  which  the  plaintiff  can  avoid  the  disaster  which 
might  follow  from  his  appearance  as  a  witness.     He  states 
that  he  is  down  in  Aiizona  sketching,  and  liable  to  be  in 
Mexico  or  some  out  of  the  way  place,  where  they  could  not 
find  him.     He  wanted  the  attorney  to  talk  it  over  with  the 
other  attorneys,  force  the  matter  to  an  immediate  hearing, 
that  he  may  be  out  of  the  way  so  that  the  defendant  cannot 
procure  his  testimony.     The  whole  object  and  purpose  in 
stating  these  affidavits  and  this  letter  is  simply  to  demonstrate 
that  from  the  inception  to  the  end  Young  simply  occupied 
the  position  of  a  trafficker  in  testimony,  a  trafficker  in  knowl- 
edge and  a  trafficker  in  documents  for  either  side,  one  or  the 
other,  as  the  case  might  be  for  whatever  gain,  benefit  or  ad- 
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vantage  he  might  be  able  to  get  It  would  really  appear 
from  the  tenor  of  a  part  of  his  cross-examination  he  had  ne- 
gotiations with  other  parties  looking  to  an  arrangement 
whereby  he  could  work  either  the  one  side  or  the  other. 
These  circumstances  and  these  events  warrant  me  to  put 
upon  what  he  has  said,  as  well  as  upon  what  he  has  omitted 
to  say,  the  construction,  and  warrants  me  to  derive  there- 
from the  inference  which  I  do  unhesitatingly  draw,  that 
Young  had  the  purpose  and  made  a  contract  to  do  more  and 
other  than  simply  sell  the  letters  which  he  turned  over  to  the 
plaintiff.  I  have  no  doubt  he  sold  the  letters,  and  I  am 
equally  confident  he  did  agree  that  he  would  conceal  and 
suppress  whatever  he  knew  about  the  case  which  would  be 
prejudicial  to  the  plaintiff's  interests,  and  that  he  would  put 
himself  iu  such  an  attitude  with  reference  to  the  cause  that  the 
defendant  would  not  dare  put  him  on  the  stand.  The  far- 
reaching  scope  of  the  arrangement  is  evident  to  any  lawyer 
who  has  ever  tried  a  case.  Whether  there  was  or  was  not  a 
tender  of  the  money  was  a  matter  within  the  knowledge  of 
two  people  and  two  only,  Judkins  and  Young.  Judkins 
testified  that  the  money  was  tendered,  or  that  Young  did 
that  which  relieved  him  from  the  necessity  to  make  a  tender. 
The  plaintiff,  the  other  part  of  his  case  being  established, 
must  recover.  Manifestly,  the  defendant  was  without  evi- 
dence save  as  he  might  cross-examine  Judkins  or  put  Young 
on  the  stand.  It  was,  therefore,  absolutely  indispensable  that 
Young  should  not  only  deliver  these  letters  but  that  he 
sliould  assume  an  attitude  and  make  statements  to  the  de- 
fendant and  his  representatives  which  would  deter  them  from 
calling  on  him  as  a  witness.  In  this  way  he  was  not  bound 
to  testify  falsely ;  he  need  but  to  conceal  the  truth.  This 
was  as  available,  as  useful,  as  valuable,  as  his  testimony 
would  have  been.  According  to  the  affidavit  this  is  precisely 
what  he  did :  told  the  attorney  not  to  call  him,  consulted 
with  the  plaintiff  and  his  attorneys,  allied  himself  with  that 
side  of  the  suit,  and  was  called  as  a  witness  for  the  plaintiff. 
The  object  was  accomplished,  the  result  was  definite.    It 
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was  what  ought  to  have  been  expected.  It  would  have  been 
an  absolute  certainty  but  for  the  affidavit  and  the  letter 
which  probably  ultimately  compelled  a  settlement.  Martin 
wrote  the  letter  which  Young  copied  which  led  to  the  nego- 
tiations with  the  defendant's  attorney.  He  made  an  affidavit 
directly  against  his  contract  and  against  the  plaintiff's  inter- 
ests. For  what?  The  release  of  $55,000  of  debts  and  a 
promise  of  money  for  his  immediate  necessities.  To  this  he 
testifies  and  we  find  that  immediately  thereafter  he  was  both 
writing  and  telegraphing  to  the  defendant's  attorney,  to  the 
party  who  formerly  held  the  debts  against  him,  and  to  his 
brotiier-in-law  to  get  money  and  put  it  in  the  State  Bank  for 
his  use. 

I  have  proceeded  with  great  and  unusual  labor,  which  is 
perhaps  not  wholly  inexcusable,  in  stating  the  testimony  which 
warrants  the  inferences  I  have  drawn  and  in  framing  the  ar- 
guments which  can  be  legitimately  based  on  it  and  on  the 
case  as  the  plaintiff  made  it.  It  is  beyond  question  that 
Young  made  a  contract  not  only  to  deliver  the  letters  but 
also  to  suppress  evidence  and  assume  a  position  in  relation 
to  the  case  which  should  retard  if  not  forbid  the  production 
of  his  testimony.  If  such  a  contract  can  be  sustained  on  the 
theory  of  a  legal  right  to  sell  documents,  then  we  have  mis- 
read the  law.  The  sale  of  testimony  has  always  been  inhib- 
ited. No  contract  which  has  for  its  purpose,  or  for  a  part  of 
its  purpose,  the  delivery  of  testimony  is  enforcible  in  any 
court.  I  am  of  the  opinion  that  a  contract  which  has  for 
one  of  its  objects  and  one  of  its  purposes  the  suppression  of 
testimony  is  as  much  within  the  rule  and  the  principle  laid 
down  by  the  cases  as  is  the  other.  Contracts  of  this  sort  are 
not  only  condenmed  by  all  reputable  practitionens,  but  are 
shocking  to  all  moralists  and  should  be  inhibited  by  all  legis- 
latures. I  may  be  permitted  gravely  to  question  whether  it 
would  not  be  wise  and  expedient  for  our  lawmaking  body  to 
enact  a  statute  akin  to  the  rule  which  prevailed  at  the  com- 
mon law  with  respect  to  the  testimony  of  parties  in  interest, 
.  which  should  absolutely  exclude  a  witness  from  the  stand  or 
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forbid  the  consideration  of  his  evidence  by  a  jury  on  any  sub- 
ject, and  in  any  case,  where  he  testifies  for  a  fee  or  a  reward^ 
and  it  is  not  necessary  to  determine  whether  or  not  a  crime 
had  been  committed  or  to  decide  the  nature  of  a  personal  in- 
jury or  the  mental  condition  of  an  individual.  I  conceive 
strong  and  irrefragable  arguments  could  be  adduced  in  sup- 
port of  the  proposition,  as  one  which  tends  to  the  preserva- 
tion of  the  purity  of  the  fountains  of  justice,  and  of  judicial 
proceedings,  and  in  the  end  must  tend  to  the  preservation  of 
the  rights  of  litigants  to  the  betterment  of  society  and  to  the 
good  of  the  community.  It  is  not  the  law,  but  I  find  enough 
in  the  books  to  permit  me  to  condemn  this  contract  and  deny 
the  plaintiff  a  right  to  recover. 

Though  I  have  examined  every  case  to  which  attention  has 

been  called  in  the  briefs  of  counsel  and  every  case  which  has 

been  referred  to  in  the  opinions  of  the  courts  wherein  the 

question  has  been  considered,  I  have  been  unable  to  find  one 

exactly  parallel  to  the  present.     None  has  been  found,  and 

yet  in  all  there  are  stated  principles  which  to  my  mind  are 

conclusive.     As  Lord  Mansfield  said,  "  many  contracts  which 

are  not  against  morality  are  still  void  as  being  against  the 

maxims  of  sound  policy."     It  may  be  said  that  all  contracts 

which  have  for  their  object  the  production  or  delivery  of 

evidence  are  closely  scrutinized  and  unless  it  is  found  on 

examination  that  they  are  just  and  equitable  and  tend  to  the 

promotion  of  the  ends  of  the  law,  they  cannot  be  upheld. 

No  general  principle  can  be  advanced  on  the  subject  because 

of  the  variety  of  the  forms  which  fraud  assumes,  but  as  was 

well  said  by  a  learned  justice,   *'  No  claim  founded  in  bad 

faith,  in  moral  turpitude,  in  deception  upon  the  public,  or  a 

third  person,  or  in  fraud  practiced  by  one  contracting  party 

—  the  other,  can  constitute  a  good  cause  of  action  ;  and  that 

mever  such  a  claim  makes  its  appeamnce  in  a  court  of 

iice,  the  law,  ever  watchful  of  public  morals  and  private 

it,  is  sure  to  defeat  the  dishonest  scheme,  either  by  exert- 

ita  power  or  withholding  its  aid."     This  is  a  strong, 

nd,  terse  and  satisfactory  expression  of  the  principle 
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which  is  determinative  ot  the  plaintiff's  rights.  The  claim 
is  founded  in  had  faith.  Within  its  terms  are  to  be  found 
an  agreement  to  withhold  evidence  respecting  the  truth  of 
the  controversy.  It  is  a  fraud  practiced  on  a  third  person, 
to  wit,  on  the  defendant  in  that  suit  by  the  suppression  of 
this  testimony,  assuming  as  we  must,  as  against  the  appel- 
lant, the  truth  of  that  statement,  though  we  do  not  assume 
it  as  against  the  parties  to  the  suit.  When  the  testimony 
in  this  record  is  submitted  to  the  scrutiny  with  which  such 
contracts  must  be  viewed  by  courts  of  justice,  it  cannot  be 
concluded  that  the  contract  was  just  or  equitable  or  tended 
to  the  promotion  of  the  ends  of  the  law,  and  it  must  there- 
fore be  adjudged  void  as  against  public  policy  and  good 
morals.  0%canyan  v.  Arms  Co.y  103  U.  S.  262 ;  Chippewa^ 
etc.^  Co.  V.  Chicago^  etc.^  Co.,  75  Wis.  224 ;  Barnett  v.  Spencer^ 
4  Blackf.  206 ;  Lathrop  v.  Amherst  Bank,  9  Met.  489 ;  2 
Story's  Eq.  §  1049 ;  Burt  v.  Place,  6  Cowen,  430 ;  Lucas  v. 
AUefty  80  Ky.  681;  Thomas  v.  Caulkett,  51  Mich.  392; 
Kreamer  v.  Earle,  91  Cal.  112 ;  Valentine  v.  Stewart,  15  Cal. 
887 ;  Browne  v.  Bigne,  21  Ore.  260 ;  Boardman  ^  Browne  v. 
Thompson,  25  la.  487  ;  Thompson  v.  Reynolds,  73  111.  1 ;  Lyon 
V.  Hussey,  31  N.  Y.  Supp.  281 ;  Quirk  v.  Muller,  14  Mont.  467 ; 
Cobb  V.  Cowdery  et  al.,  40  Vt.  26;  Hoyt  v.  Macon  et  al.,  2 
Colo.  602. 

A  good  many  other  cases  might  be  cited  which  bear  more 
or  less  directly  on  the  proposition.  These  are  enough  to 
illustrate  and  support  the  theory  on  which  all  the  cases  rest 
and  the  consideration  by  which  such  controversies  are  deter- 
mined. It  may  be  laid  down  as  a  general  proposition  that 
where  the  tendency  of  a  contract  is  to  promote  unlawful  acts 
it  is  illegal  and  against  the  policy  of  the  law  without  regard 
to  circumstances  indicating  that  the  promisor  will  perform 
acts  which  are  unlawful.  The  undoubted  tendency  of  this 
contract  and  its  probable  terms  were  to  suppress  testimony. 
Its  tendency  was  therefore  necessarily  illegal  and  immoral. 
Young  if  put  on  the  stand  might  not  have  testified  falsely. 
Yet  the  contract  might  have  persuaded  him  not  to  tell  the 
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whole  truth  and  thereby  he  would  have  defeated  the  ends  of 
justice.  The  contract  then  manifestly  tended  to  promote  an 
unlawful  act  and  though  the  act  may  not  have  been  com- 
mitted^ and  even  though  we  are  inhibited  perhaps  from  as- 
suming that  it  either  would  have  been  committed  or  that  its 
commission  was  probable,  yet  since  the  tendency  of  the  con- 
tract was  illegal  it  is  void  as  against  the  policy  of  the  law. 
From  the  earliest  times  such  contracts  have  been  condemned. 
The  matter  of  public  policy  is  not  perhaps  the  same  at  all 
times  and  in  all  ages  and  may  vary  with  the  growth  of  society 
and  be  changed  by  the  habits  of  the  people  and  by  the  growth 
of  commerce.  Whatever  may  be  the  opiuion  respecting  the 
extent  to  which  the  courts  ought  to  go  in  adjudging  a  con- 
tract void  as  against  public  policy  and  as  made  in  contraven- 
tion of  the  law,  I  hope  it  may  never  become  true  in  the 
history  of  our  country  and  our  people  that  parties  to  a  liti- 
gation may  make  a  contract  for  the  delivery  of  documentary 
evidence  and  couple  therewith  either  an  agreement  or  an 
understanding,  that  parties  shall  pursue  a  course  of  conduct 
which  may  result  in  the  suppression  of  testimony  and  prevent 
a  fair  and  full  investigation  by  the  production  of  the  testi- 
mony of  all  witnesses  who  may  have  knowledge.  Whatever 
tends  to  this  end  is  destructive  of  the  best  interests  of  soci- 
ety. It  ought  to  be  condemned  and  courts  should  be  astute 
to  discover  means  to  defeat  such  frauds,  condemn  them 
wherever  found  and  prevent  recovery  by  those  who  would 
profit  by  such  practices. 

As  established  by  the  testimony  we  believe  that  this  con- 
tract is  within  the  scope  and  purview  of  even  the  plainest 
principles  established  by  these  numerous  cases.  The  con- 
tract was  tainted  and  even  though  I  should  find  he  had  made 
it  precisely  as  he  has  alleged  it,  and  precisely  bs  he  testified 
to  it,  I  should  still  find  regardless  of  the  inferences  which  I 
draw  from  his  evidence,  that  the  tendency  of  his  contract 
was  to  promote  unlawful  acts,  and  that  this  tendency  renders 
it  illegal  and  against  the  policy  of  the  law,  and  that  the 
courts  ought  not  to  enforce  it. 
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The  judgment  of  the  court  below  accords  with  this  opin- 
ion and  I  therefore  believe  the  judgment  should  be  afi&rmed. 

Affirmed. 

Wilson,  J.,  concurring. 

Our  president  judge,  in  his  able  opinion,  has  given  such  a 
full  and  clear  statement  of  this  case,  as  it  is  presented  to  us, 
that  no  further  is  necessary  from  me.  He  has  also  given 
such  extracts  from  the  testimony  of  the  plaintiff — the  only 
witness  at  the  trial — as  are  necessary  to  show  the  application 
to  the  questions  and  issues  involved  of  the  views  which  we 
express. 

It  is  not  at  all  clear  to  my  mmd  that  the  evidence  of  the 
plaintiff  shows  any  contract  was  entered  into  between  him 
and  the  defendant  upon  which  he  could  maintain  an  action ; 
in  other  words,  after  disregarding  the  abstracts,  as  did  my 
associate,  and  reading  every  line  contained  in  the  record  and 
in  the  bill  of  exceptions,  I  entertain  no  doubt,  according  to 
the  plaintiff's  own  testimony  and  the  circumstances  attendant 
upon  and  connected  with  the  tmnsactiou,  that  whatever  con- 
tract he  had  was  with  Rucker,  and  whatever  connection  the 
defendant  had  with  it  was  solely  as  Rucker's  agent  and  at- 
torney. I  am  quite  of  the  opinion  that  the  testimony  on  this 
point,  in  support  of  the  contract  alleged  in  the  complaint,  was 
insufficient  to  have  justified  its  submission  to  a  jury,  and  in 
no  event  to  have  supported  a  verdict  in  plaintiff's  favor. 
However,  it  is  unnecessary  to  further  discuss  this,  because 
there  are  other  questions  sufficiently  clear  and  free  from 
doubt  to  be  decisive  of  the  case. 

In  my  opinion,  the  judgment  of  nonsuit  rendered  by  the 
trial  court  can  be  sustained  and  affirmed  upon  either  one  of 
two  grounds :  first,  assuming  the  existence,  as  alleged,  of  a 
contract  between  plaintiff  and  defendant,  there  was  a  material 
and  important  variance  between  the  terms  of  the  contract 
declared  upon  in  the  complaint  and  that  shown,  or  attempted 
to  be  shown,  by  the  plaintiff  in  his  testimony.     In  the  corn- 
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plaint,  the  plaintiff  alleged  that  the  undertaking  upon  his 
part  was  to  furnish  '*  certain  documentary  evidence  necessary 
to  the  institution  and  maintenance  of  an  action  in  which 
A.  W.  Rucker  was  plaintiff  and  J.  B.  Wheeler  was  defend- 
ant; that  such  documentary  evidence  was  genuine  and  was 
in  the  possession,  and  the  private  property,  of  plaintiflf,"  etc. 
According  to  plaintiff's  testimony,  the  documentary  evidence 
referred  to  consisted  of  two  letters  from  Wheeler  to  the  plain- 
tiff, showing  that  the  former  had  knowledge  of  the  existence 
of  the  bond  given  by  plaintiff  to  Rucker.  He  goes  further, 
however,  and  shows  by  his  own  testimony  that  in  the  con- 
tract there  was  another  covenant  to  be  performed  on  his  part, 
that  is,  he  was  to  render  to  Rucker,  in  the  prosecution  and 
maintenance  of  his  suit  such  further  assistance  as  was  reason- 
able. What  was  meant  by,  and  the  importance  of  this  cove- 
nant as  interpi'eted  by  the  plaintiflf  himself,  I  will  refer  to  later 
on  in  this  opinion.  By  the  complaint^  the  only  covenant  or 
condition  to  be  performed  on  the  part  of  the  defendant  by 
the  terms  of  the  alleged  contract  was  the  payment  to  him 
(plaintiflf)  of  one  half  of  the  fee  defendant  should  receive  as 
attorney  for  Rucker  in  the  suit.  By  his  testimony,  he  shows 
that  there  were  two  other  conditions :  one  that  he  should  not 
be  put  on  the  witness  stand  by  Rucker,  and  the  other  that  he 
should  not  be  hurt  by  the  suit,  that  no  judgment  should  be 
taken  against  him.  These  conditions  and  covenants  were 
manifestly  material  parts  of  the  contract,  and  the  defendant 
had  a  right  to  be  advised  of  them  by  the  pleadings.  The 
plaintiflf  could  not  recover  on  any  contract  other  than  that 
specifically  alleged  in  his  pleadings. 

If  there  were  any  doubt  about  this  proposition,  the  other 
ground  in  support  of  the  nonsuit  was  clearly  sufficient  and 
conclusive,  this  Ls,  that  the  contract  as  shown  by  the  plaintiflf, 
himself,  if  not  manifestly  contrary  to  public  policy  and  against 
good  morals,  it  was  clearly  such  in  its  tendencies,  and,  hence, 
it  was  invalid  and  will  not  be  enforced  by  the  court. 

In  Casserleigh  v.  Wood  et  aL^  decided  at  the  present  term  of 
this  court,  ante,  p.  265,  I  took  occasion  in  the  opinion  which 
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I  wrote,  to  give  somewhat  at  length  my  views  as  to  the  law 
applicable  to  the  consideration  of  contracts  when  their  validity 
was  questioned,  because  of  being  against  good  morals  or  con- 
trary to  public  policy.  It  is  unnecessary  to  repeat  them  here. 
In  that  case  we  were  called  upon  to  determine  whether  a 
written  contract,  coupled  with  the  allegations  in  the  com- 
plaint seeking  to  enforce  it,  showed  upon  its  face,  no  evidence 
having  been  taken,  that  it  should  not  be  enforced  because 
such  enforcement  would  violate  good  morals  and  be  opposed 
to  public  policy.  In  my  opinion  it  was  not  such  a  case.  The 
plaintiff  in  that  had  not,  so  far  as  appeared  from  the  com- 
plaint and  the  contract,  agreed  to  testify  himself,  nor  to  se- 
cure others  to  testify,  nor  to  furnish  any  evidence,  except 
that  which  was  then  in  his  possession,  which  was  presump- 
tively at  least  documentary,  and  the  furnishing  of  which 
would  not  require  on  his  part  any  act  of  bad  faith  or  fraud, 
or  anything  tending  to  a  miscarriage  of  justice  or  to  an  in- 
ducement to  or  encouragement  of  perjury,  or  to  the  suppres- 
sion or  concealment  of  the  truth.  Upon  the  face  of  the 
pleadings,  giving  to  them  the  broadest  construction,  I  could 
not  see  that  the  plaintiff  had  contracted  to  perform,  or  had 
done  any  act  either  of  omission  or  commission  tainted  in  the 
slightest  degree  with  moral  turpitude.  In  this  case  the  ques- 
tion is,  whether  a  parol  contract,  as  stated  and  explained  by 
the  party  seeking  to  enforce  it,  while  testifying  as  a  witness 
in  his  own  behalf,  is  obnoxious  to  the  rules  of  good  morals 
and  public  policy.  The  mere  statement  so  clearly  made  by 
my  associate  of  the  terms  of  the  contract  here  under  considera- 
tion, according  to  plaintiff's  own  construction  of  it,  and  ac- 
cording to  his  own  admissions  of  the  acts  performed  by  him 
in  furtherance  of  it,  is  sufficient  to  stamp  it  at  once  as  clearly 
obnoxious  to  the  settled  rules  of  public  policy  and  good  mor- 
als declared  by  all  of  the  authorities.  The  contract  had  its 
inception  in  fraud  and  bad  faith,  and  so  far  at  least  as  this 
plaintiff  was  concerned,  was  tainted  with  it  at  all  times  there- 
after. The  original  foundation  for  the  contract  was  a  fraud 
upon  Rucker,  namely,  a  refusal  to  comply  with  the  terms  of 


Digitized  by 


Googk 


820  Young  v.  Thomson.  [Jan.  T., 

his  bond,  and  the  subsequent  sale  of  the  property  to  Wheeler. 
The  agreement  contemplated  the  grossest  bad  faith  to  W  heeler, 
because  he  was  thereby  attempting,  for  a  moneyed  considera- 
tion, after  having  pocketed  Wheeler^s  money,  to  defeat  the 
title  which  he  had  conveyed.  It  may  be  said  that  Wheeler 
was  not  an  innocent  person,  and,  therefore,  entitled  to  no  pro- 
tection from  the  law,  and  this  may  be  true.  Upon  this  the- 
ory Wheeler  was,  to  some  extent,  particeps  eriminis  with  the 
plaintiff  in  the  perpetration  of  the  fraud  upon  Rucker.  Con- 
ceding this,  and  that  the  plaintiff  was  under  no  legal  or  moral 
obligation  to  conceal  or  refuse  a  disclosure  of  the  fraud,  jret, 
upon  principle  and  under  all  of  the  authorities,  it  would  be 
obnoxious  to  good  morals  and  sound  public  policy  to  enforce 
in  the  courts  a  contract  whereby  the  plaintiff  should  have  a 
reward  or  compensation  for  making  such  disclosure,  when  the 
necessity  for  the  disclosure  and  the  opportunity  for  making 
it  were  created  solely  by  his  own  fraud.  If  this  were  per- 
missible, it  can  be  readily  seen  that  the  most  powerful  as  well 
as  pernicious  encouragement  and  stimulus  would  be  given  to 
the  perpetration  of  fraud. 

Further,  referring  again  to  the  condition  of  the  contract 
that  plaintiff  should  furnish  to  Rucker  in  the  maintenance 
of  his  suit  such  further  assistance  as  was  reasonable, — what 
does  this  mean  in  the  light  of  the  facts,  and  of  the  plaintiff's 
own  testimony?  To  have  established  Rucker's  right  to  re- 
cover in  his  suit  against  Wheeler,  only  two  things  were 
necessary  to  have  been  shown :  first,  that  Wheeler  purchased 
from  plaintiff  with  full  knowledge  of  the  existence  of  plain- 
tiff's bond  to  Rucker,  and  second,  that  Rucker  had,  within 
the  life  of  the  bond,  complied  with  its  terms  by  making  t^e 
required  tender  of  payment,  or  that  declarations  of  the  plain- 
tiff that  he  would  not  comply  with  the  terms  were  such 
as  in  law  to  obviate  the  necessity  of  an  actual  tender.  The 
first  proposition  would  have  been  established  by  the  two  let- 
ters from  Wheeler  to  plaintiff,  which  the  latter  delivered  to 
Rucker  or  his  attorneys,  and  which  he  swears  was  the  only 
documentary  evidence  he  was  required  to  furnish  by  Hie 
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terms  of  his  contract  The  latter  proposition  could  have 
been  established  only  through  Judkins,  the  agent  and  partner 
of  Rucker,  who,  it  was  alleged,  made  the  tender  to  plaintiff, 
or  through  the  plaintiff  himself.  They  were  the  only  per- 
sons who  had  knowledge  of  the  fact.  It  is  manifest,  there- 
fore, that  the  only  way  in  which  plaintiff  could  have  rendered 
Rucker  iiny  further  assistance  was  by  the  furnishing  of  some 
testimony  to  corroborate  Judkins,  or  by  the  forbearance  to 
furnish  any  testimony  against  him.  If  plaintiff  should  have 
testified  as  a  witness  and  corroborated  Judkins,  it  would  have 
been  conclusive  upon  the  point  of  tender.  If  he  forbore  to 
testify  at  all,  this  would  have  been  most  valuable  assistance 
to  Rucker,  especially  if  Judkins's  statement  had  been  incor- 
rect That  the  plaintiff,  Idmself,  considered  the  statements 
which  Judkins  was  expected  to  make  in  support  of  the  ten- 
der incorrect  is,  I  think,  shown  by  his  own  testimony.  He 
states  in  his  evidence  that  he  told  Rucker  a  good  many  times 
that  if  he  put  him  on  the  witness  stand,  he  would  have  to 
testify  ''  in  the  main  "  against  him,  and  hence  Rucker  came 
to  the  conclusion  that  he  would  not  put  him  on  the  stand. 
Now,  in  what  respect  could  the  statements  of  the  plaintiff 
be  prejudicial  to  Rucker,  except  upon  the  question  of  the 
tender,  or  Wheeler's  knowledge  of  it  ?  That  it  was  a  part 
of  this  understanding,  agreement,  contract,  or  whatever  you 
may  call  it,  that  the  plaintiff  should  not  go  upon  the  witness 
stand,  in  order  to  prevent  his  testifymg  to  facts  in  reference 
to  the  tender  damaging  to  Rucker,  is,  in  my  opinion,  clearly 
shown  by  the  testimony  of  plaintiff  himself.  No  other  con- 
clusion would  be  reasonable  nor  consistent  with  the  undis- 
puted facts,  the  objects  and  purposes  to  be  attained  and  the 
positive  statements  of  the  plaintiff  himself.  That  the  plain- 
tiff so  considered  it  is,  I  think,  positively  shown  by  his  own 
statement.  When  being  interrogated  as  to  what  he  meant 
by  "  reasonable  assistance,"  and  in  what  way  he  could  1 
Ijeen  of  assistance  other  than  in  the  presentation  of  the 
ters  {md  testifying  himself  to  the  fact  that  a  tender  had  1 
made  and  the  deed  refused,  he  said :  '*  I  judge  I  could  1 
Vol.  XIV — 21 
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assisted  them  by  keeping  off  the  stand ;  certainly  the  way  he 
looked  upon  it — the  way  Judge  Rucker  looked  upon  it  after 
he  found  out  what  I  would  testify  to ;  he  didn't  want  me  to 
go  on  the  stand,  and  said  so/' 

Notliing,  to  my  mind,  could  be  a  plainer  statement  than 
this  of  plaintiff's  purpose  and  agreement  under  his  contract 
to,  at  least — ^putting  the  most  charitable  construction  upon 
it— <lo  everything  in  his  power  to  avoid  being  called  upon  to 
testify ;  and,  in  furtherance  of  this,  he  told  Wheeler's  coun- 
sel, in  effect,  not  to  call  him  as  a  witness,  because  his  testi- 
mony would  be  against  Wheeler.  If  further  confirmation 
were  needed  of  this,  it  would  be  amply  furnished  by  a  letter 
which  the  plaintiff,  after  having  in  violation  of  his  agreement 
with  Rucker  given  to  Wheeler's  counsel  an  affidavit  to  en- 
able Wheeler  to  secure  a  new  trial,  wrote  from  Tucson,  Ari- 
zona, where  he  was  then  sojourning,  to  one  of  Rucker's 
counsel.  In  this,  in  addition  to  apologizing  for  the  giving 
of  the  affidavit  to  Wheeler's  attorneys,  and  explaining  the 
circumstances  under  which  he  felt  compelled  to  make  it,  he 
proposed,  as  plainly  as  language  could  state  it,  that  in  the 
event  a  new  trial  was  granted,  he  could  still  be  loyal  to 
Rucker  and  earn  his  money  under  this  contract  by  again 
being  disloyal  to  Wheeler ;  in  other  words,  he  proposed  that 
if  a  new  trial  was  had,  he  could  evade  testifjdng  in  the  cause 
by  remaining  in  some  out  of  the  way  place  in  Mexico,  so 
that  Wheeler's  attome3'^s  would  be  unable  to  find  him  either 
for  the  purpose  of  serving  a  subpoena  or  taking  his  deposi- 
tion. 

Clearly,  therefore,  the  consideration  of  this  contract  now 
sought  to  be  enforced  was,  in  part  at  least,  the  suppression 
of  testimony — and  most  important  testimony  too — material  to 
the  determination  of  rights  involving  a  very  large  amount  of 
property.  This  vice,  in  reason  and  according  to  all  authorities, 
is  as  fatal  to  a  contract  as  would  be  an  agreement  to  furnish 
false  testimony.  It  corrupts  the  fountains  of  justice  by 
withholding  from  the  courts  the  truth,  that  which  it  most 
urgently  seeks,  and  wliicli  is  absolutely  necessary  to  a  pure 
and  proper  administmtiou  of  the  law. 


Digitized  by 


Googk 


1900.]  AsTB  V.  Wilson.  828 

The  entire  testimony  of  the  plaintiff  was  uncertain  and 
indefinite,  confused,  evasive  and  contradictory  on  most  ma- 
terial questions.  In  response  to  interrogatories  as  to  many 
&ct8  which  might  have  had  an  important  bearing  on  the  is- 
sues, and  which  it  is  most  unreasonable  to  suppose  that  he 
should  have  forgotten,  he  answered,  "  I  don't  remember — 
I  have  no  remembrance  of  it."  Comment  upon  these  numer- 
ous questions  and  answers,  strongly  tending  to  impair  the 
value  and  weight  of  his  testimony,  would  extend  this  opin- 
ion beyond  reasonable  limits.  The  same  reason  prevents 
reference  to,  and  comment  upon,  the  contradictory  affidavits 
which  the  plaintiff  made  during  the  course  of  this  litigation, 
impartially,  however,  each  party  to  the  suit  being  favored  in 
this  respect 

For  these  reasons,  I  concur  with  Judge  Bissell  in  his  con- 
clusion that  the  judgment  in  this  cause  was  right,  and  should 
be  affirmed. 

Affirmed. 

Thombok,  J.,  not  sitting. 


[No.  1710.] 
AsTB  V.  Wilson  bt  al. 

1.  Mechanics^  Libns — Wafvkb  of — Contbacts. 

A  baildiDg  contract  providing  that  the  contractors  woold  not  suffer  or 
permit  any  liens  or  claims  for  work,  labor  or  material  to  be  set  up  or 
asserted  by  any  subcontractor  or  laborer,  and  that  if  any  was  set  up 
or  asserted  would  cause  the  same  to  be  satisfied  and  canceled  of  rec- 
ord, and  providing  further  that  fifteen  percent  of  the  contract  price 
should  be  held  by  the  owner  as  security  for  the  faithful  performance 
of  the  work,  to  be  applied  to  paying  any  damage  under  the  contract 
and  in  furnishing  to  the  owner  releases  from  any  liens,  did  not  waive 
the  right  of  the  contractors  to  file  a  mechanic's  lien,  nor  did  it  pre- 
vent any  subcontractor,  material  man  or  laborer  furnishing  work  or 
material  under  such  contract  from  assei*ting  their  statutory  right  of 
lien.  Nor  would  the  fact  that  the  same  covenant  against  permit- 
ting liens  was  repeated  in  subsequent  contracts  between  the  con- 
tractor and  subcontractoi's  give  it  any  greater  or  added  force. 
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2.  Samb. 

Glauses  of  contracts  purporting  to  prohibit  the  contractor  from  assert- 
ing a  statutory  right  of  lien  should  be  strictly  construed,  and  if  lan- 
guage be  used  of  doubliul  import,  it  should  be  construed  in  favor 
of  the  lien,  and  this  rule  applies  with  greater  force  where  the  con- 
tract of  the  original  contractor  is  invoked  to  cut  off  the  lien  rights 
of  subcontractors,  laborers  or  material  men  who  were  not  parties 
to  it 

3.  Same — Statutes. 

Contracts  are  subject  to  the  statutes  of  the  jurisdiction  in  which  they 
are  made  and  are  to  be  performed,  and  sdch  statutes  so  far  as  ap- 
plicable, enter  into  and  form  part  of  the  contract  Where  the  owner 
by  contract  is  to  retain  fifteen  per  cent  of  amount  to  be  paid  upon  a 
building  contract  to  secure  the  release  of  liens,  it  will  be  conclu- 
sively presumed  that  he  was  to  i^tain  the  amount  for  the  period  of 
thirty-five  days,  the  period  provided  by  statute  that  the  owner  should 
withhold  such  percentage,  and  he  cannot  rely  upon  a  provision  in 
the  contract  whei-eby  the  contractor  covenants  against  such  liens  to 
justify  him  in  paying  over  said  percentage  before  the  expiration  of 
the  statutory  time,  and  thus  avoid  the  lien. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  S.  L.  Carpenter,  for  appellant. 

Mr.  F.  A.  Williams,  for  appellee. 

Wilson,  J. 

This  is  an  action  to  enforce  mechanics'  liens.  Aste,  the 
owner,  entered  into  a  written  contract  with  Elrod  &  Burnett, 
general  contractors,  whereby  the  latter  agreed  to  provide  the 
material  and  labor  and  erect  for  him  a  six-room  terrace  on 
certain  lots  owned  by  him  for  a  certain  aggregate  sum  to  be 
paid  partly  in  installments  during  the  pi-ogress  of  the  work, 
and  the  entire  contract  price  after  its  completion.  Among 
other  stipulations  in  the  contract  was  the  following: 

*'  And  the  first  parties  covenant  and  agree  that  they  will 
not  sufifer  or  permit  any  one  or  more  liens  or  claims  for  work, 
labor  or  material  to  be  pleaded,  set  up  or  asserted,  by  any 
person  claiming  to  be  a  subcontractor,  laborer  (or  otherwise) 
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under  them,  the  first  parties,  or,  if  any  are  set  up,  asserted  or 
pleaded,  will  cause  the  same  to  be  satisfied  and  canceled  of 
record." 

Also  the  foUowing'covenant : 

^*  It  is  agreed  by  the  parties  that  fifteen  per  cent  of  the  con- 
tract price  shall  be  held  by  the  owner  as  part  security  for  the 
faithful  performance  of  the  work,  and  may  be  applied  under 
the  direction  of  the  supervising  architects  in  the  liquidation 
of  any  damage  under  this  contract ;  also  furnishing  to  the 
owner  a  release  from  any  liens  or  right  of  lien  when  re- 
quested." 

Thereafter,  and  upon  the  same  day,  the  plaintiffs,  as  sub- 
ecmtractors,  entered  into  a  contract  in  writing  with  Elrod  & 
Burnett,  whereby  the  former  agreed  to  do  all  of  the  brick  and 
stone  work,  and  furnish  all  material,  labor  and  scaffolding 
necessaiy  in  the  erection  of  said  building.  This  contract  also 
contained  a  covenant  in  the  same  language  as  that  which  we 
have  first  quoted.  Upon  the  back  of  this  contract  was  a  writ- 
ten guaranty  signed  by  defendant  John  A.  Keefe  and  A.  J. 
Schulte,  in  which  they  guaranteed  ''  to  said  Elrod  &  Burnett 
the  full  and  faithful  performance  by  the  said  Wilson  & 
Morris  of  the  aforesaid  contract  on  their  part  in  every  partic- 
ular." About  the  same  date,  Elrod  &  Burnett  entered  into 
a  written  contract  with  one  Timothy  Ryan,  whereby  the  latter 
agi^ed  to  make  the  necessary  excavation  for  said  building. 
This  contract  also  contained  a  stipulation  by  Ryan  against 
liens  and  claims,  in  the  same  language  as  those  to  which  we 
have  referred.  Defendant  Baldwin  claims  a  lien  by  virtue  of 
employment  by  said  Ryan  in  this  work  of  excavation,  and  also 
as  assignee  of  the  claims  of  several  other  laborers  engaged 
with  him  in  the  same  employment.  Appellee  Keefe  furnished 
the  brick  for  the  building  under  agreement  with  the  plaintiffs, 
and  for  this  he  claims  a  lien.  The  decree  was  in  favor  of  the 
lien  claimants,  who  are  the  appellees  here,  and  from  this  Aste, 
the  owner  of  the  property,  appeals. 

The  principal  contention  of  his  counsel,  upon  which  he 
relies  to  defeat  all  of  the  liens,  is  that  the  several  claims  of 
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subcontractors,  laborers  and  material  men  rest  upon  the  origi- 
nal contract  between  Aste,  the  owner,  and  Elrod  &  Burnett, 
the  general  contractors,  and  that  all  such  persons  are  presumed 
to  have  notice  of  the  existence  of  such  contract,  a  general 
knowledge  of  its  terms,  and  the  rights  and  obligations  of  the 
parties  thereto,  and  to  have  taken  subcontracts,  contributed 
labor  and  materials  in  furtherance  of  the  work  in  strict  sub- 
ordination to  such  terms ;  and  that  the  general  contractors, 
having  covenanted  with  the  owner  that  they  would  not  sufiFer 
or  permit  any  liens  or  claims  to  be  pleaded,  set  up  or  asserted 
by  any  subcontractor  or  laborer  under  them,  the  latter  are 
thereby  estopped  from  so  doing. 

That  a  contractor,  subcontractor,  material  man  or  laborer 
may  himself,  by  contract,  waive  his  statutory  right  to  a  lien, 
seems  to  be  true  both  upon  reason  and  authority.  With 
reference  to  the  broad  doctrine  asserted  by  counsel,  that  in 
all  cases,  regardless  of  the  provisions  of  the  statutes  of  the 
state  in  which  the  contracts  are  executed,  the  original  con- 
tractor may  by  a  contract,  to  wliich  he  and  the  owner  alone 
are  parties,  waive  or  destroy  the  statutory  right  to  a  lien  of 
others,  not  parties  to  the  contract,  who  may  do  work  upon 
or  furnish  materials  for  the  structure,  it  is  not  conclusively 
established  by  the  authorities,  nor  is  the  reasoning  by  which 
it  is  supported  entirely  clear  and  convincing.  Apparently, 
however,  he  is  not  without  very  respectable  authority  in 
support  of  it.  It  seems  to  be  the  established  rule  in  one  state 
(Pennsylvania),  the  decisions  of  whose  supreme  court  are 
entitled  usually  to  much  weight  and  consideration.  With- 
out making  a  long  list  of  citations,  we  refer  only  to  the  two 
leading  cases  in  which  references  are  made  to  a  number  of 
others  supporting  the  same  contention.  Schroeder  v.  Oalland 
et  aZ.,  134  Pa.  St.  277 ;  MorrU  v.  Ross  et  al,  184  Pa.  St  241. 

The  reasoning  of  the  court  in  announcing  this  rule  was 
substantially,  that  the  subcontractor  and  laborer  deriving 
their  rights  to  a  lien  solely  through  the  original  contractor, 
they  cannot  have  the  benefits  of  the  builder's  contract  with- 
out accepting  the  conditions  upon  which  those  benefits  are 
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conferred,  they  being  to  the  extent  of  their  undertaking 
bound  to  do  just  what  their  principal  was  bound  to  do,  they 
must  perform  it,  of  course,  according  to  the  express  limita- 
tions in  his  contract. 

Mechanic's  lien  laws  are  wholly  creatures  of  statute,  and 
it  is  safe  to  say  that  in  all  of  the  states  they  differ  in  many 
respects  more  or  less  materially.  It  is  unsafe,  therefore,  to 
rely  wholly  upon  the  authority  from  another  state  announc- 
ing a  principle  applicable  to  a  lien  law,  however  general  the 
principle  may  seem  to  be  in  its  application,  unless  we  are  ad- 
vised as  to  ihe  particular  provisions  of  the  entire  statute  in 
that  state.  We  are  not  advised  as  to  what  the  lien  law  in 
Pennsylvania  is  or  was.  It  is  true  that  the  broad  principle 
enunciated  by  the  courts  in  that  state  would  seem  to  be  ap- 
plicable to  lien  laws  generally.  It  is  possible,  however,  that 
there  might  have  been  some  special  statutory  provision  in 
that  state  which  materially  affected  or  controlled  the  decisions 
on  this  point.  We  are  not  advised,  and  this  is  a  most  im- 
portant consideration,  whether  under  the  statute  then  in  force 
in  that  state,  the  lien  of  a  subcontractor,  material  man  or 
laborer  was  in  terms  made  direct  and  not  dependent  on  the 
contract  of  the  owner  with  the  principal  contractor;  or 
whether  it  was  indirect  and  wholly  dependent  upon  such  con- 
tract. It  is  strenuously  insisted,  and  with  much  force,  that 
the  lien  statute  in  this  state  now  in  force,  and  under  which 
this  suit  arose,  gives  a  direct  lien  to  such  persons  (Laws, 
1893,  p.  315).  We  simply  suggest  this,  without  intending 
to  decide  it,  because  it  is  not  necessary  to  the  determination 
of  this  case. 

We  have  also  been  referred  to  a  case  in  California,  which 
seems  to  be  in  line  with  the  Pennsylvania  authorities — Bowen 
V.  Aubrey^  22  Cal.  566.  In  that  case  it  was  held  that  the  sub- 
contractor knew  that  there  was  a  contract  between  the  owner 
and  the  general  contractors,  and  this  was  suflScient  to  put 
him  upon  inquiry,  and  he  was  to  be  considered  as  affected 
with  notice  of  the  contents  and  stipulations  of  this  contract. 
In  that  case,  also,  the  original  contractor  had  expressly  by 
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his  contract  waived  his  own  right  to  file  a  lien,  and  the  court 
said  that  the  subconti-actor  had  no  higher  rights  than  the 
original  contractor.  How  far  these  considerations  affected 
the  decision  does  not  appear. 

In  a  subsequent  case,  Dore  v.  Sellers^  27  Cal.  594,  the 
court,  speaking  of  the  right  which  the  employees  of  a  con- 
tractor have  to  assert  a  lien  under  the  statute,  said,  that 
they  had  the  right, — not  for  the  reason  that  the  employers 
property  had  been  benefited  by  the  labor  or  materials  fur- 
nished by  the  employees,  but  because  they  had  furnished  the 
labor  or  materials  for  the  contractor  to  whom  the  law  had 
granted  a  lien  for  the  amount  which  became  due  to  him  un- 
der the  contract  in  consequence  of  their  labor  and  materials. 
It  would  seem,  therefore,  that  under  the  statute  of  that  state, 
as  construed  by  the  supreme  court,  that  the  lien  of  a  sub- 
contractor or  other  employee  was  not  direct,  but  depended 
upon  the  contract  of  the  owner  with  the  principal  contractor. 

In  19  American  State  Reports,  p.  699,  Mr.  Freeman,  the 
distinguished  editor,  in  speaking  of  the  case  of  Bowen  v. 
Aubrey^  svpra^  aays : 

"  This  case  was  decided  in  1863  under  the  California  me- 
chanic's lien  law  of  April  19,  1856,  as  amended  by  the  act  of 
April  22, 1858.  It  has  been  cited  in  several  subsequent  cases 
in  California  on  other  points,  but  not  upon  the  question  under 
consideration.  The  decision  of  that  case  seems  to  have  been 
overruled  in  the  later  ease  of  Whittier  v.  Wilbur^  48  Cal.  175." 

The  question  under  consideration,  to  which  Mr.  Freeman 
refers,  was  the  effect  of  an  agreement  by  the  principal  con- 
tractor in  a  contract  with  the  owner  that  he  would  not  suffer 
or  permit  any  lien  to  be  put  on  the  structure.  Against  the 
doctrine  announced  by  the  Pennsylvania  courts  there  is  also 
a  respectable  array  of  authority.  Norton  r.  Clark^  85  Me. 
359:  Miles  v.  Coutts,  20  Mon.  47;  Clough  v.  McDonald,  18 
Kan.  114. 

In  the  first  cited  case,  the  court  in  construing  a  stipulation 
in  a  building  contract  with  the  original  contractor  that  no 
lien  should  exist  or  be  claimed  for  any  labor  or  materials 
furnished  by  him  or  any  others  employed  by  him,  said: 


Digitized  by 


Googk 


1900.]  AsTE  V.  Wilson.  329 

"This  particular  stipulation,  like  all  other  stipulations, 
Innds  only  those  who  made  it  or  assented  to  it." 

We  have  no  direct  adjudications  in  this  state  upon  this 
mooted  question,  but  our  supreme  court,  after  referring  to  the 
authorities  which  have  been  cited  above  from  Pennsylvania 
and  California  in  support  of  this  doctrine,  intimates  quite 
strongly  that  there  may  be  serious  doubt  as  to  its  soundness 
in  this  jurisdiction.  In  Jarvh  v.  State  Bank^  22  Colo.  316, 
tlie  court  says : 

**  Under  the  lien  law  of  this  state,  which,  as  it  is  claimed, 
gives  to  a  subcontractor  an  independent  and  distinct  lien 
irrespective  of  the  right  of  the  contractor  thereto, — being  as 
it  is  argued  a  creature  of  the  statute  and  not  of  contract, — 
there  may  be  a  question  whether  or  not  a  contractor  may, 
merely  by  his  contmct  with  the  owner  waiving  his  right  to  a 
lien,  cut  off  the  right  of  a  subcontractor  thereto.  There  are 
decisions  holding — at  least  intimating — that  the  statutory 
rights  of  a  subcontractor  cannot  thus  be  destroyed.  Cloiigh 
V,  McDonald^  18  Kan.  114 ;  Chicago  Lumber  Co.  v.  Woodnde, 
71  la.  369 ;  Lonkey  v.  Cook^  15  Nev.  68 ;  Qidl  River  L,  Co,  v, 
Keefe,  41  N.  W.  Rep.  743  ^  Albright  v.  Smith,  61  N.  W.  Rep. 
590;  Laird  r.  Moonan^  32  Minn.  358;  Rail  v.  Mvllanphy 
Planing  Mill,  16  Mo.  App.  464." 

It  will  be  observed  that  all  of  the  authorities  cited  by 
appellant  in  support  of  his  position  were  cases  wherein  it  was 
held  the  original  contractor  had  by  the  express  terms  of  his 
contract  with  the  owner  precluded  himself  from  and  waived 
the  right  to  file  a  lien  in  his  own  behalf. 

The  case  now  presented  does  iiot,  however,  in  our  opinion, 
require  the  determination  by  us  of  this  controverted  question, 
although  it  has  been  ai-gued  at  length  and  witlr  ability,  by 
counsel  for  both  parties.  We  therefore  express  no  opinion 
upon  it. 

Waiver  of  a  personal  legal  right,  speaking  generallj 
personal  privilege ;  and,  in  order  to  constitute  it,  the 
lege  must  be  personally  exercised.     It  may  arise  from  ex 
contract,  or  by  acts  of  omission  or  commission,  which  v 
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be  wholly  inconsistent  with  the  assertion  of  the  right  alleged 
to  have  been  waived.  When  it  is  claimed  to  have  arisen 
under  a  contract,  it  is  essentially  a  question  of  intention,  and 
this  intention  of  the  parties  must  be  arrived  at  by  the  applica- 
tion of  the  usual  and  settled  rules  of  construction  of  contracts. 
Where  in  proceedings  under  mechanic's  lien  statutes  the  ques- 
tion concerns  only  the  right  of  the  contractor  to  assert  a  lien, 
an  alleged  prohibitory  clause  in  his  contract  must  be  construed 
strictly;  and,  if  the  language  used  be  of  doubtful  import, 
should  be  construed  in  his  favor;  in  other  words,  the  pro- 
hibition must  be  clearly  expressed.  This  rule  applies  with 
additional  and  far  greater  force  when  the  general  contractor's 
agreement  is  invoked  to  cut  off  the  lien  rights  of  subcon- 
tractors, laborers  and  material  men  who  were  not  parties  to 
it.  This  doctrine  accords  with  reason  and  with  the  manifest 
demands  of  right  and  justice.  It  is  maintained  by  all  the 
authorities,  as  well  by  those  which  claim  that  the  prohibition 
of  liens  in  a  contract  between  the  owner  and  the  general 
contractor  will  deprive  subcontractors  and  other  employees 
of  the  right  to  file  liens,  as  by  those  who  assert  the  contrary 
doctrine.  Jarvis  v.  State  Bank,  mpra;  Nice  v.  Walker^  158 
Pa.  St.  123;  Boisot  on  Mechanics'  Liens,  §  748;  Phillips  on 
Mechanics'  Liens,  §  273 ;  2  Jones  on  Liens,  §  1605. 

In  Nice  v.  Walker,  153  Pa.  St.  123,  the  rule  in  Pennsyl- 
vania is  stated  to  be  that  in  order  that  the  contract  should 
effectuate  this  purpose,  its  language  ^*  should  be  so  plain  that 
every  mechanic  and  material  man,  though  of  limited  educa- 
tion, can  understand  it  at  a  glance,  and  not  be  compelled  to 
submit  its  interpretation  to  a  lawyer  with  the  risk  of  a  deci- 
sion against  him  in  the  court  of  last  resort." 

It  is  also  well  settled  by  these  authorities  that  if  the  con- 
tract is  so  worded  as  to  be  fairly  subject  to  a  different  con- 
struction, it  is  a  sufficient  reason  why  it  should  not  be  held 
to  bar  the  right  of  subcontractors,  laborers  and  material  men 
to  file  liens. 

Applying  these  general  rules  to  the  contract  here  in  ques- 
tion, we  find  in  the  first  place  that  it  does  not  undertake  in 
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any  sense  to  prohibit  Elrod  &  Burnett,  the  general  contract- 
ors, from  themselves  filing  a  lien.  The  broadest  construc- 
tion which  might  be  given  to  it  is  that  they  will  not  permit 
any  person  claiming  to  be  a  subcontractor,  laborer  or  material 
inan  under  them  to  set  up  or  assert  a  lien.  Under  this  agree- 
ment, they  would  unquestionably  have  had  the  right  to  file  a 
hen,  Young  v.  Lyman^  9  Pa.  St.  449 ;  Mulrey  v.  Barrow^ 
11  Allen,  152 ;  2  Jones  on  Liens,  §1600. 

This  omission  in  the  contract  of  itself  would  seem  to  make 
the  Pennsylvania  authorities  inapplicable,  it  having  been 
said  in  Schroeder  v.  Galland^  supra^  a  leading  case,  that 
*'the  only  ground  upon  which  the  contractor  can  bind  the 
building  for  either  materials  or  labor  is  by  virtue  of  the 
authority  delegated  to  him  by  the  owner,  and  where  no  such 
authority  is  delegated,  but  on  the  contrary  is  expressly  with- 
held, and  he  covenants  that  no  liens  shall  be  filed  against  the 
building,  he  cannot  file  a  lien  himself  nor  can  his  subcon- 
tractor do  so." 

This  is  upon  the  theory  running  through  all  these  cases 
that  "  the  stream  cannot  run  higher  than  its  source,"  and 
that  his  subcontractor  or  other  employee  can  have  no  greater 
rights  than  those  granted  to  the  contractor.  In  Bowen  v.  Au- 
hrey^  supra,  the  court  said,  "  Aubrey,"  the  principal  contractor, 
**  having  thus  waived  his  right  to  a  lien,  his  subcontractor 
cannot  claim  any  such  right."  It  would  seem  that  upon  this 
principle  the  subcontractors  and  employees  should  have  equal 
rights  at  least  with  the  contractor  in  the  enforcement  of  their 
claims,  and  that,  in  any  event,  where  the  contractor  reserves 
to  himself  the  right  to  avail  himself  of  the  statutory  lien,  he 
should  not  be  permitted  to  deprive  the  subcontractors  and 
employees  of  the  same  statutory  right,  by  a  contract  with 
the  owner  to  which  they  were  not  parties. 

Again,  the  language  of  the  covenant  does  not  confi"«  i*^fl«i^ 
to  liens  exclusively,  but  it  attempts  to  provide  that 
tractors  shall  not  permit  even  any  "claims"  for  woi 
or  material  to  be  pleaded,  set  up  or  asserted  by  an] 
under  them.    It  is  needless  to  say  that  if  this  langut 
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be  construed  as  it  is  attempted  to  be  construed  with  reference 
to  liens — and  they  must  stand  or  fall  together — the  parties 
were  undertaking  to  do  something  which  there  can  be  no  pre- 
tense they  had  any  power  to  do.  The  evident  intention  was 
that  the  contractor  should  prevent  the  assertion  and  setting 
up  of  ** claims"  by  subcontractors  and  others,  by  paying  or 
otherwise  satisfying  them. 

Again,  the  concluding  part  of  tlie  same  sentence  contem- 
plates  the  setting  up  and  assertion  of  liens,  because  it  is  pro- 
vided that  if  any  such  are  set  up,  the  contractors  would  cause 
the  same  to  be  satisfied  and  canceled  of  record.  If  this  lan- 
guage had  been  omitted,  there  might  be  some  basis  for  the  con- 
tention that  tlie  parties  intended  to  prohibit  the  filing  of  all 
liens:  its  insertion,  however,  is  a  clear  recognition  of  the 
right  of  these  parties  to  avail  themselves  of  the  statutes  and 
to  file  liens.  It  brings  the  contract,  we  think,  directly  within 
the  principle  announced  in  Jarvis  r.  Bank,  supra. 

It  is  manifest  to  us  that  the  only  reasonable  construction 
to  be  placed  upon  the  language  of  this  covenant  is  that  the 
owner  intended  to  compel  the  contractor  only  to  protect  him 
from  any  liens  or  right  of  liens.  As  still  further  confirmatory 
of  this,  another  stipulation  in  the  contract  was  that  fifteen 
per  cent  of  the  contract  price  should  be  withheld  by  the 
owner,  to  be  applied  in  the  liquidation  of  any  damages  suf- 
fered by  him,  and  in  securing  a  release  from  any  liens  or  right 
of  liens. 

There  are  several  cases  in  Pennsylvania  in  which  the  pro- 
visions of  the  contract  were  similar  in  purport  of  language 
and  in  principle  to  that  involved  here,  and  it  was  there  held 
that  the  subcontractor  was  not  deprived  of  his  right  to  a 
lien.  Cre8swell  Iron  Works  v.  O'Brien,  166  Pa.  St.  172;  Lu- 
cas V,  O'Brien,  169  Pa.  St.  686 ;  Schmid  v.  Improvement  Co,, 
162  Pa.  St.  214. 

The  contract  of  the  original  contractor  in  this  case  did 
not,  therefore,  bar  subcontractors,  material  men  and  laborers 
from  their  statutory  rights  to  a  lien. 

The  alleged  covenant  against  liens  in  the  agreement  be- 
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tween  plaintijSs,  as  subcontractors,  and  the  general  contract- 
ors being  in  precisely  the  same  language  as  that  in  the 
agreement  which  we  have  been  discussing,  the  same  conclu- 
sion must  be  reached, — the  plaintiffs  were  not  barred  by  it 
from  filing  a  lien.  The  same  conclusion  must  also  be  reached 
with  reference  to  the  rights  of  defendant  Keefe,  who  was  a 
guarantor  or  sui*ety  on  this  bond ;  if  the  principals  did  not 
waive  their  lien  rights,  neither  did  the  surety.  The  bond 
clause,  like  that  of  the  general  contractor,  in  its  nature  and 
effect  was  simply  one  to  protect  or  indemnify  the  general 
contractors  against  liens.  Whether  it  inured  to  the  benefit 
of  the  owner,  and,  if  so,  to  the  extent  that  he  might  set  up 
and  plead  it  in  defense  of  this  action,  it  is  not  necessary  to 
discuss.  Conceding,  but  not  deciding,  that  he  might  do  so, 
he  could  certainly  not  in  a  court  of  equity  avail  himself  of 
it  unl^s  he  set  up  and  showed  specifically  that  he  had  suf- 
fered some  damage  by  reason  of  the  violation  of  the  condi- 
tion of  the  bond.  And  this  he  would  be  required  to  do  also 
to  avail  himself  of  a  plea  in  estoppel.  This  he  has  not  done. 
On  the  contrary,  the  only  inference  to  be  drawn  from  his 
own  pleadings  is  that  he  was  not  damaged.  The  building 
was  completed  on  December  9th,  and  all  of  the  lien  state- 
ments involved  were  filed,  and  he  received  notice  thereof, 
within  thirty  days  thereafter.  He  alleges  that,  relying  upon 
this  covenant  in  these  contracts  as  relieving  him  wholly 
from  any  liability  for  liens,  he  paid  to  the  general  contract- 
ors all  that  was  due  to  them  under  the  contract,  before  this 
suit  was  commenced.  He  does  not  say  that  he  paid  it  be- 
fore these  liens  were  initiated,  and  before  he  received  any 
notioe  thereof.  According  to  his  own  contract,  he  was  to 
withhold  fifteen  per  cent  of  the  entire  contract  price  until 
after  the  completion  of  the  building,  so  as  to  cover  any  dam- 
ages which  he  might  suffer,  and  also,  if  necessary,  to  secure 
releases  from  liens.  The  statute  then  in  force  required  the 
owner  to  withhold  this  percentage  of  the  contract  price  for 
at  least  thirty-five  days  after  the  completion  of  the  contrarCt. 
Laws,  1898,  sec.  2,  p.  816. 
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Contracts  are  subject  to  the  statutes  of  the  jurisdiction  in 
which  they  are  entered  into  and  are  to  be  executed.  Such 
statutes^  so  far  as  they  may  be  applicable,  enter  into  and 
form  a  part  of  the  contract  In  this  case,  the  statute  to 
which  we  have  referred  is  directly  applicable,  and  no  ques- 
tion being  raised  as  to  its  validity,  and  there  being  nothing 
in  the  contract  inconsistent  with  it  or  indicating  an  intention 
to  waive  it,  the  presumption  arises  in  law  and  in  fact  that 
the  parties  intended  the  provisions  of  their  contract  in  this 
respect  to  be  in  accord  with  and  subject  to  this  statutory  re- 
quirement. Therefore  it  must  be  conclusively  presumed 
that  he  had  in  his  possession,  unpaid,  this  percentage  of  the 
contract  price  at  the  time  when  all  of  these  liens  were  ini- 
tiated, and  when  he  received  actual  notice  of  them.  He 
cannot  be  heard  to  complain  then  in  a  court  of  equity,  be- 
cause this  fifteen  per  cent  of  the  contract  price  which  he  is 
conclusively  presumed  to  have  withheld,  and  which  was  due 
and  owing  to  the  contractor,  was  more  than  sufficient  to 
have  paid  off  and  discharged  all  the  liens  in  controversy. 

For  these  reasons,  we  conclude  that  there  was  no  error  in 
the  pix>ceedings  of  the  trial  court ;  decree  was  in  accordance 
with  law,  was  right,  and  should  be  affirmed.  It  is  therefore 
so  ordered. 

AffirrMd. 


14    334 

Owen  v.  Hamburger. 

Appbllatb  Practicb— Findings  op  Trial  Coubt— Contbaots. 

Where  the  question  as  to  whether  a  contract  was  or  was  not  made  was 
purely  a  question  of  fact,  dependent  upon  conflicting  evidence,  and 
two  trial  courts  in  passing  upon  the  question  found  in  favor  of  the 
same  party,  the  finding  is  conclusive  on  the  appellate  court 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  Chas.  G.  Clement,  for  appellant. 
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Messrs.  Talbot,  Denison  &  Wadley,  for  appellee. 

BiSSELL,  p.  J. 

A  very  brief  statement  will  serve  to  express  our  reasons 
for  the  affirmance  of  this  judgment.  Its  brevity  is  no  measure 
of  its  difficulty,  or  the  labor  essential  to  its  disposition ;  it  is 
one  of  those  cases  barren  of  a  law  point.  We  can  perceive 
no  question  of  law  on  which  the  case  can  be  made  to  turn, 
at  least  none  which  must  not  ultimately  rest  on  a  matter  of 
fact  determinable  from  the  testimony.  The  astute  counsel 
for  the  appellant  has  suggested  none  other,  and  we  may 
therefore  safely  assume  no  other  is  involved. 

Hamburger,  the  appellee,  was  the  owner  of  a  building  on 
California  street  between  Seventeenth  and  Eighteenth  streets 
in  Denver  which  was  adjacent  to  the  premises  occupied  by 
Owen  as  a  saloon.  Hamburger's  building  was  finished  in 
the  latter  end  of  April,  and  was  to  be  ready  for  occupancy 
about  the  first  of  May.  Hamburger  was  desirous  to  lease  it, 
and  had  fixed  his  rent  for  a  portion  of  the  building  at  $125 
per  month.  Befoi*e  he  had  procured  a  tenant,  but  while  he 
was  in  negotiation  with  one,  he  had  an  interview  with  Owen 
in  his  saloon  of  a  casual  character,  but  which,  according  to 
the  plaintiffs  witnesses,  resulted  in  an  agreement  between 
them  with  reference  to  the  occupancy  of  the  room  and  its 
rental.  Hamburger  had  been  negotiating  with  an  organiza- 
tion, known  as  the  '^  Mining  Bureau,"  and  had  asked  them 
tl25  for  the  room  which  they  were  disinclined  at  the  outset  to 
pay.  This  Mining  Bureau  seemed  to  be  an  organization  which 
attracted  a  great  many  people,  and  it  was  suggested  to  Owen, 
that  should  they  lease  it,  it  would  bring  about  a  great  many 
people,  and  would  be  likely  to  very  largely  increase  his  daily 
receipts  and  incidental  profits.  This  idea  seemed  to  strike 
Owen  favorably,  and  as  the  plain tifif  claimed,  he  thereupon 
agreed  if  Hamburger  would  lease  the  premises  to  the  Mining 
Bureau  he  would  pay  the  difference  between  what  they  wanted 
to  pay  and  Hamburger's  price,  to  wit,  125.00  a  montli  for  the 
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time  that  the  lower  rental  should  be  paid.  This  proposition 
was  accepted  by  Hamburger  who  acted  on  it,  and  thereafter 
he  leased  the  premises  to  the  Mining  Bureau  at  #100  a  uionih 
for  the  first  three  months  and  ♦125  a  month  thereafter.  The 
board  went  in  and  so  far  as  the  records  showed  were  in  at 
the  time  the  suit  was  begun  and  tried.  After  the  lease  was 
made  Hamburger  applied  to  Owen  for  the  J25.00  per  month 
for  the  three  months.  This  Owen  refused  to  pay  and  the 
result  was  this  suit. 

The  only  practical  question  which  the  appellant  presents 
is,  that  the  evidence  does  not  establish  a  contract  between 
the  parties  which  is  enforcible  at  law,  and  this  for  the  reason 
that  it  is  impossible  to  gather  from  the  testimony  an  aggre- 
gatio  mentium  which  is  essential  to  a  contract.  Of  course, 
he  concedes  as  he  must,  that  the  two  promises  if  proven  and 
followed  by  performance  would  be  enough  to  sustain  the  ac- 
tion, but  he  insists  that  the  evidence  does  not  disclose  any 
such  agreement  as  the  law  requires  to  make  a  valid  obliga- 
tion. As  is  evident,  this  whole  question  turns  on  the  testi- 
mony and  what  the  facts  may  be  with  reference  to  what  was 
done  and  said  between  Hamburger  and  Owen.  It  might  easily 
be  admitted  that  it  would  be  difficult,  if  not  impossible,  for  two 
men  to  read  the  evidence  and  both  reach  the  same  conclu- 
sion. One  might  imagine  that  no  contract  was  shown,  and 
the  other  be  impressed  with  the  idea  that  enough  was  proven 
to  entitle  the  plaintiff  to  recover.  The  testimony  is  so  evenly 
balanced  and  lacks  so  much  in  directness  and  positiveness 
we  must  concede  the  case  is  not  free  from  doubt.  But  where 
the  matters  to  be  determined  are  wholly  those  of  fact  and 
two  trial  courts  have  passed  on  the  question  in  the  plaintiff "s 
favor,  we  must  under  the  general  rule  accept  those  conclu- 
sions as  a  definite  settlement  of  the  disputed  propositions 
and  the  finding  as  conclusive.  We  attacU  no  importance  to 
the  suggestions  of  fraud  but  follow  the  findings  of  the 
courts  on  the  facts.  There  woidd  seem  to  be  little  force  in 
the  suggestion  that  other  suits  will  result  because  the  agree- 
ment as  testified  to  and  i\s  found  by  the  court  is  that  Owen 
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>vas  to  pay  the  $25.00,  during  such  time  as  Hamburger  was 
unable  to  get  4125  monthly  rent  from  the  Mining  Bureau 
under  the  lease.  This  was  only  for  three  months  and  the 
judgment  being  satisfied,  there  would  be  on  this  record  no 
further  possibility  of  recovery. 

Being  unable  to  discover  any  error  in  the  record  or  any 
proposition  to  be  considered  other  than  one  of  fact,  respect- 
ing which  we  must  accept  the  finding  of  the  trial  court,  we 
most  necessarily  affirm  the  judgment. 

Affirmed. 


[No.  1718.] 
COBBIN  ET  AL.  V.  DUNKLEB. 

1.  Appbllatb  Pbaciice— Vekdict  Conclusive. 

A  verdict  of  a  jury  found  ujwn  conilictiDg  evidence,  wliere  the  evidence 
is  sufficient  to  support  the  verdict,  is  coDclusive  upoD  the  appellate 
court. 

2.  Pbactigb — Admission  of  Immaterial  Evidbnce — Harmless  eb- 

BOB. 

The  admission  of  immaterial  evidence  is  not  sufficient  grounds  for  re- 
versal of  judgment  where  it  clearly  appears  that  such  evidence 
could  not  have  prejudiced  appellant's  cause. 

3.  Samb — Stbikino  out  Testimony. 

The  admission  of  irrelevant  testimony  is  generally  cured  by  the  coui-t 
striking  out  such  testimony  and  instructing  the  jury  to  disregard  it. 

4.  Pbactice— Objectionable  Argument. 

Error  assigned  upon  improper  remarks  of  counsel  in  argument  will  not 
be  considered  unless  the  objectionable  i*emarks  and  proceedings 
thereon  be  preserved  by  bill  of  exceptions. 

5.  Samb. 

Error  assigned  on  improper  argument  of  counsel  will  not  be  considered 
unless  the  improper  remarks  be  objected  to  at  the  time  and  the 
court  be  requested  to  direct  the  jury  to  disregard  such  objectionable 
remarks. 

Appeal  from  the  Cowniy  Court  of  Arapahoe  Comity. 

Mr.  T.  W.  HoYT,  for  appellants. 
Vol.  XIV— 22 
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Mr.  Geobgb  F.  Dunklbb,  pro  se. 

Mr.  R.  D.  Rbbs  and  Mr.  O.  E.  Jackson,  for  appellee. 

Wilson,  J. 

This  action  was  brought  by  appellee  Dunklee  to  recover 
for  legal  services  claimed  to  have  been  rendered  by  him  as 
an  attorney  at  law  for  the  defendants.  Suit  was  originally 
commenced  before  a  justice  of  the  peace,  and  hence,  there  be- 
ing no  written  pleadings,  the  issues  between  the  parties  must 
be  determined  from  an  examination  of  the  evidence  presented 
on  tlie  trial.  From  this,  it  appears  according  to  the  testi- 
mony of  the  plaintiff  that  he  was  employed  by  defendants  to 
render  certain  specified  legal  services  in  proceedings  pend- 
ing in  the  courts  relative  to  the  annexation  of  the  town  of 
Colfax  to  the  city  of  Denver,  and  that  for  such  services, 
when  rendered,  the  defendants  specifically  agreed  and  con- 
tracted to  pay  him  a  certain  fixed  and  definite  sum  of  money. 
The  defendants  admit  the  employment,  and  the  amount  of 
the  fee  to  be  paid,  but  allege  that  this  payment  was  on  con- 
dition that  the  sum  should  be  mised  by  subscription  from 
the  citizens  of  the  town  of  Colfax  ;  in  other  words,  they  say 
that  if  that  sum  could  be  raised  by  subscription,  it  was  to 
be  paid  to  plaintiff,  otherwise,  he  was  to  receive  only  such 
portion  of  said  sum  as  could  be  gotten  by  such  subscrip- 
tions. There  is  no  material  dispute  between  the  parties  as 
to  the  rendition  of  the  services  by  the  plaintiff.  The  only 
issue,  therefore,  seems  to  have  been  whether  defendants 
bound  themselves  to  pay  to  plaintiff  the  stipulated  sum,  or 
whether  the  contract  was  that  he  was  to  be  paid  the  amount 
conditional  upon  its  being  raised  by  subscription  among  tiie 
citizens.  This  was  a  question  of  fact  which  was  resolved 
by  the  jury  against  the  defendants ;  and,  under  the  rule  so 
often  announced  by  the  appellate  courts  in  this  jurisdiction, 
this  court  is  bound  by  it,  the  verdict  having  been  rendered 
upon  conflicting  evidence,  and  there  being  amply  sufl&ci^nt 
evidence  to  support  it. 
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The  first  assignment  of  error  is  to  the  effect  that  the  court 
erred  iu  admitting,  over  the  objection  of  appellants,  the  testi- 
mony of  plaintiff  in  regard  to  wliat  the  city  attorney  of  Colfax 
had  advised  the  defendants  about  the  collection  of  certain 
bUls  against  the  town  of  Colfax.  The  only  testimony  to 
whicli  we  are  referred  in  support  of  this  assignment  is  that 
of  the  plaintiff,  wherein  he  was  stating  the  conversation  be- 
tween him  and  the  defendants  at  the  time  the  alleged  con- 
tract of  employment  was  entered  into. 

This  testimony  objected  to  was  a  part  of  that  conversa- 
tion, the  whole  of  which  under  familiar  principles  the  plain- 
tiff was  entitled  to  detail.  It  was  probably  not  material  at 
all  to  the  issues  mvolved,  but,  even  if  its  admission  was 
error,  we  cannot  conceive  how  it  was  prejudicial  in  the 
slightest  respect  to  the  interests  of  defendants.  It  may  be 
well  here  to  state,  plaintiff  introduced  some  testimony  in 
support  of  what  seems  to  have  been  an  effort  on  his  part  to 
show  that  even  if  it  should  be  held  that  payment  of  the  sum 
was  conditional  upon  its  collection  from  the  town  or  its  citi- 
zens, that  a  sufficient  amount  had  been  collected.  With 
this  view  apparently,  he  called  as  a  witness  in  his  behalf  the 
deputy  city  clerk  of  the  city  of  Denver,  who  gave  some  tes- 
timony as  to  the  contents  of  the  records  of  the  town  council 
of  Colfax,  which  had  then  come  into  possession  of  the  Denver 
city  authorities.  Defendants  assign  error  upon  the  admis- 
sion of  this  testimony.  It  appears,  however,  in  the  abstract, 
that  at  the  conclusion  of  this  witness's  testimony,  the  court 
struck  out  the  whole  of  it^  and  instructed  the  jury  to  en- 
tirely disregard  it. 

Defendants  also  predicate  error  upon  the  admission  of  some 
testimony  given  by  the  city  treasurer  of  Denver  in  regard  to 
certain  records  of  warrants  of  ihe  town  of  Colfax,  showing 
that  at  a  certain  time  a  warrant  of  the  town  had  been  --'^--^^ 
to  defendant  Corbin  for  a  certain  sum,  and  had  been 
We  do  not  see  how  this  was  material  or  relevant  und 
issue  to  be  tried,  but  its  admission  was  harmless  error 
event,  and  especially  in  view  of  the  instruction  of  the 
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to  which  we  refer  hereafter.  This  also  sufficiently  answers 
the  defendants'  contention  that  the  court  erred  in  admitting 
in  evidence  certain  exhibits  introduced  to  show  that  the  war- 
rant so  issued  to  Corbin  had  been  paid. 

Defendants  also  claim  that  the  court  erred  in  allowing 
plaintiff's  attorney  to  state  to  the  jury  in  his  closing  argu- 
ment, over  their  objection,  that  the  city  attorney  of  Colfax, 
who  was  co-counsel  with  the  plaintiff,  had  received  something 
over  $400,  while  the  plaintiff  had  only  received  $33.50.  We 
find  nothing  in  the  abstract  nor  in  the  record  upon  which 
this  assignment  could  be  based.  There  is  nothing  therein  to 
show  that  the  plaintiff's  attorney  made  any  such  statement,  or 
that  any  objection  thereto  was  raised  by  defendants.  Even  if 
such  remarks  were  objectionable,  and  they  had  been  made,  it 
was  the  duty  of  counsel,  in  order  to  have  made  the  matter 
available  on  appeal,  to  have  promptly  made  objection  at  the 
time,  and  to  have  requested  the  court  to  instruct  the  jury  to 
disregard  them.     Schmidt  et  al.  r.  Bank^  10  Colo.  App.  261. 

The  court  in  its  instructions,  which  were  not  excepted  to 
by  either  party,  clearly  stated  to  the  jury  the  claims  of  the 
respective  parties,  and  the  issue  between  them,  informing 
them  that  the  only  question  to  be  considered  by  them  was 
whether  a  contract  had  been  entered  into  by  the  parties  as 
claimed  by  plaintiff,  and  that  the  plaintiff  had  performed  its 
conditions  on  his  part. 

Being  unable  to  discover  any  errors  in  the  trial  in  the  county 
court  by  which  the  defendants  could  by  any  possibility  have 
been  prejudiced,  we  are  compelled  to  affirm  the  judgment, 
and  do  so  without  reluctance,  because  it  appears  that  there 
have  been  two  trials  of  this  cause,  and  each  has  resulted  in 
favor  of  the  plaintiff. 

Affirmed. 
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[Ho.  1744.] 
Scott  bt  al.  v.  Wood. 

1.  Bills  and  Notes— Intbbest— Pleading — Evidence. 

Where  a  note  proyided  for  the  payment  of  a  certain  rate  of  interest  after 
maturity,  in  an  action  upon  the  note  an  answer  that  alleged  that  it 
was  not  intended  by  the  parties  that  interest  at  that  rate  should 
ever  be  collected,  but  that  the  provision  for  interest  in  the  note  was 
desig^ned  merely  as  a  penalty  to  secure  the  prompt  payment  of  the 
indebtedness,  states  no  defense  to  the  action  and  should  be  stricken 
out  on  motion.  Parol  contemporaneous  evidence  would  be  inad- 
missible to  contradict  or  vary  the  terms  of  the  note  and  an  averment 
of  a  contrary  intention,  without  more,  is  bad. 

2.  Deeds  of  Trust— Substitutb  Trustee— Sale— Suit  for  Bal- 

ance—Defense. 
Where  a  deed  of  trust  provided  that  in  case  of  the  death,  inability  or 
refusal  to  act  of  the  trustee,  the  legal  holder  of  the  note  might  by 
writing  duly  acknowledged,  substitute  another  person  to  act  in  his 
stead,  in  an  action  for  the  unpaid  residue  of  the  note  after  sale  by 
a  substitute  trustee,  an  answer  that  alleged  that  tlie  appointment 
of  the  substitute  trustee  was  not  recorded  prior  to  the  sale  by  him 
and  that  by  reason  thereof  the  public  were  discouraged  from  buy- 
ing the  property  at  its  full  cash  value,  states  no  defense  to  the  ac- 
tion and  should  be  stricken  out  on  motion.  As  the  trust  deed  did 
not  provide  for  the  recording  of  the  appointment  of  the  substitute 
trustee,  he  was  under  no  obligation  to  i-ecord  such  appointment  be- 
fore sale  and  the  fact  that  it  was  not  recorded  at  the  time  con- 
stituted no  reason  why  the  public  should  be  discouraged  from 
bidding  at  the  sale. 

3.  Practice — Sale  under  Trust  Deed — Inadequate  Price— Strik- 

ing OUT  Evidence — Harmless  Error. 
In  au  action  for  the  unpaid  balance  of  a  note  secured  by  deed  of  trust 
after  foreclosure  of  the  deed  of  tr]ist  and  sale,  the  striking  out  of 
evidence  as  to  the  value  of  the  property  offered  by  defendant  was 
not  prejudicial  error  where  the  evidence  stricken  out  and  all  the 
evidence  offered  did  not  show  such  a  difference  between  the  actual 
value  and  the  amount  for  which  it  was  sold  as  to  cast  suspicion  on 
the  sale. 

Appeal  from  the  County  Court  of  Logan  County. 

Mr.  Geo.  E.  McConlby  and  Mr.  W.  L.  Hays,  for  appel- 
lants. 
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Mr.  W.  E.  Cbissman,  for  appellee. 

Thomson,  J. 

The  complaint  alleged  the  making  and  deliveiy  by  E.  M. 
Sheridan  of  his  note  to  the  Colorado  Securities  Company  for 
$600,  payable  in  five  years,  with  interest,  after  maturity,  at 
two  per  cent  per  month;  the  execution  by  Sheridan  to 
Henry  J.  Aldrich  of  a  trust  deed  to  certain  real  estate  to 
secure  the  payment  of  the  note,  by  the  terms  of  which  it  was 
provided,  among  other  things,  that  in  case  of  the  death,  in- 
ability or  refusal  to  act,  of  the  trustee,  the  legal  holder  of  the 
note  might,  by  writing  duly  acknowledged,  substitute  another 
person  to  act  in  his  stead,  whose  acts  in  the  premises  should 
be  as  effectual  and  binding  as  if  done  by  the  original  trustee ; 
the  sale  and  conveyance  of  the  premises  to  the  defendants 
successively ;  the  assumption  by  them  of  the  payment  of  the 
note;  the  nonpayment  of  the  note;  the  absence  from  the 
state  of  Henry  J.  Aldrich,  the  trustee,  and  his  consequent 
inability  to  act ;  the  appointment  of  F.  J.  Henderson  as  his 
substitute,  in  the  manner  provided  by  the  trust  deed ;  the 
sale  of  the  property  by  Henderson  in  the  manner  pr^cribed 
by  the  deed  of  trust,  and  its  purchase  at  the  sale  for  $500  by 
the  plaintiff.  Judgment  was  demanded  against  the  defend- 
ants for  the  unpaid  residue. 

A  demurrer  to  the  complaint  for  want  of  facts  was  over- 
ruled, and  the  defendants  answered,  admitting  either  ex- 
pressly, or  by  failure  to  deny,  the  execution  of  the  note  and 
trust  deed  ;  the  conveyance  to  the  defendants,  and  their  as- 
sumption of  payment  of  the  note ;  the  due  and  regular  ap- 
pointment of  F.  J.  Henderson  as  substituted  trustee;  the 
sale  of  the  property  by  Henderson  in  conformity  with  the 
terms  of  the  deed  of  trust ;  its  purchase  by  the  plamtiff  for 
$500 ;  and  the  execution  to  him  of  a  deed  to  the  land  by  the 
substituted  trustee.  The  answer  averred  that  the  appoint- 
ment of  Henderson  as  substituted  trustee  was  not  recorded 
until  after  the  sale  by  him ;  that  the  value  of  the  property  at 
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the  time  of  the  sale  was  |;800  ;  that  it  was  not  intended  by 
the  parties  that  interest  at  two  and  one  half  per  cent  after 
maturity  should  ever  be  collected,  but  that  the  provision  for 
interest  in  the  note  was  designed  merely  as  a  penalty  to  se- 
cure the  prompt  payment  of  the  indebtedness ;  that  by  reason 
of  the  failure  of  Henderson  in  the  recording  of  his  appoint- 
ment, the  public  were  discouraged  from  buying  the  property 
at  its  full  cash  value ;  and  that  because  the  appointment  was 
not  recorded  before  the  sale,  the  plaintiff  was  estopped  to 
claim  a  deficiency  against  the  defendants. 

The  plaintiff  moved  the  court  to  strike  out  of  the  answer 
the  portion  allegfing  that  the  interest  reserved  in  the  note 
was  intended  as  a  penalty ;  the  portion  alleging  that  Hen- 
derson did  not  record  his  appointment  rgitil  after  the  sale ; 
the  portion  alleging  that  by  reason  of  the  failure  to  record 
the  instrument,  the  public  were  discouraged  from  buying  the 
property  at  its  full  cash  value  ;  and  the  portion  asserting  an 
estoppel  against  the  plaintiff.  The  court  sustained  the  mo- 
tion as  to  the  part  alleging  an  estoppel,  and  denied  it  as  to 
the  other  portions.  The  plaintiff  had  verdict  and  judgment, 
and  the  defendants  appealed. 

No  question  is  made  in  the  assignment  of  errors,  or  the 
argument,  as  to  the  joint  liability  of  the  defendants  for  the 
deficiency.  That  they  were  so  liable,  if  there  was  a  liability 
at  all,  seems  to  have  been  conceded  throughout.  The  part 
of  the  answer  charging  an  estopi)el  was  properly  stricken 
out,  and  the  other  parts  objected  to,  should  have  been.  There 
was  not,  in  the  facts  alleged,  a  single  element  of  estoppel. 
The  note  expressly  provided  for  the  payment  of  interest  at 
two  and  one  half  per  cent  per  month  after  maturity.  Parol 
contemporaneous  evidence  would  be  inadmissible  to  contra- 
dict or  vary  its  terms,  and  an  averment  of  a  contrary  inten- 
tion, without  more,  is  bad.  The  trust  deed  contained  the 
contract  between  the  parties  to  it;  it  was  recorded,  and  sub- 
sequent purchasers,  and  bi5Jders  at  the  sale,  were  charged 
with  knowledge  of  its  terms.  It  provided  in  express  lan- 
guage for  the  appointment  of  a  substitute  for  the  original 
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trustee,  but  it  did  not  provide  that  the  instrument  of  ap- 
pointment should  be  recorded.  Bidders  could  easily  satisfy 
themselves  of  the  existence  of  the  instrument  by  requiring 
Henderson  to  produce  it,  and  the  fact  that  it  was  not  recorded 
at  the  time,  constituted  no  reason  why  the  public  should  be 
discouraged.  It  would  belong  to  the  purchaser  at  the  sale, 
and  he  could  record  it  at  his  leisure. 

There  was  not  much  in  the  case  for  trial.  Error  is  as- 
signed to  the  striking  out  by  the  court  of  portions  of  the 
defendants'  evidence.  Very  little  evidence  appears  in  the 
abstract.  We  infer  that  testimony  as  to  what  the  property 
rented  for,  some  years  prior  to  the  sale,  and  as  to  its  value 
a  year  before  the  sale,  was  stricken  out.  We  cannot  find 
that  any  evidence  of  its  value  at  or  about  the  time  of  the 
sale  was  offered.  Even  if  it  continued  to  be  of  the  same 
value  down  to  the  time  of  the  sale,  upon  what  evidence  there 
was,  there  does  not  seem  to  have  been  any  such  difference 
between  the  amount  for  which  it  sold,  and  the  actual  value, 
as  to  cast  suspicion  on  the  sale.  We  find  nothing  tending 
to  impeach  the  regularity  or  fairness  of  the  sale.  From  what 
we  can  see  the  rulings  were  entirely  proper.  As  to  the  other 
decisions  complained  of,  the  abstract  does  not  contain  enough 
to  give  us  an  idea  of  what  the  subject  of  complaint  is. 

The  only  instruction  objected  to,  was  one  to  the  effect 
that  the  assumption  of  the  debt  by  the  defendants,  severally, 
was  admitted  by  the  pleadings.  As  we  read  the  pleadings, 
that  was  true,  and  the  defendants,  in  their  argument,  do  not 
undertake  to  show  that  it  was  not. 

The  judgment  is  aflSrmed. 

AffrvMd* 
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[No.  1709.] 

City  of  Oubay  v.  Cobson. 

1.  CTTIBS  and  ToWWB— OBDINAKOES — LlOENSB— OiTT  SOAYBireBB. 

Sections  3312  and  3313,  General  Statutes,  authorizing  cities  and  towns  to 
enact  ordinances  necessary  for  the  safety,  health  and  comfort  of 
their  inhabitants  gives  to  cities  and  towns  ample  power  to  pass  an 
ordinance  creating  the  office  of  city  or  town  scavenger  and  provid- 
iog  that  no  other  person  shall  do  scavenger  work  for  the  citizens 
of  the  city  or  town  without  the  payment  of  a  license  fee,  fixed  by 
the  ordinance,  and  procuring  a  license,  and  fixing  a  penalty  for  the 
violation  of  the  ordinance. 

2.  Sams. 

An  ordinance  creating  the  office  of  city  scavenger  and  defining  his  du- 
ties and  prohibiting  others  from  doing  scavenger  work  without 
a  license  is  not  invalid  because  it  fails  to  provide  the  special  man- 
ner in  which  the  scavenger  work  must  be  done. 

Appeal  from  the  District  Court  of  Ouray  County. 

Mr.  Cabl  J.  SiGFBiD  and  Mr.  Lyman  I.  Hbnby,  for  ap- 
pellant. 

No  appearance  for  appellee. 
Thomson,  J. 

The  following  is  an  ordinance  of  the  city  of  Ouray,  the 
violation  of  which  is  charged  in  this  pi*oceeding : 

"  Sec.  1.  That  there  is  hereby  created  the  office  of  city 
scavenger.  It  shall  be  the  duty  of  the  scavenger  to  take  up 
and  haul  away  all  filth,  refuse,  soil  and  trash  that  he  may  be 
directed  to  take  away  by  the  street  commissioner  or  any  mem- 
ber of  the  streets  and  alleys  committee,  and  the  same  shall 
be  taken  to  the  grounds  now  used,  or  to  be  designated  as 
city  dump  grounds. 

**  Sec.  2.  The  city  scavenger  may  do  work  of  a  like  kind 
for  persons  in  the  city  of  Ouray  without  pajring  a  license 
therefor ;  and  for  all  work  done  for  either  the  city,  or  any 
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person,  he  shall  receive  such  fees  as  may  be  fixed  by  resolu- 
tion or  contract;  and  the  scavenger  shall  also  be  the  con- 
tractor for  the  removal  of  dead  animals  as  by  ordinance 
provided  and  under  the  terms  thereof. 

'^Sec.  3.  No  other  person  shall  engage  in  the  hauling  away 
of  filth,  slops,  refuse,  waste,  dirt,  night  soil,  the  cleaning  of 
privy  vaults  or  other  work  commonly  known  as  scavenger 
work  without  first  procuring  license  therefor,  and  the  license 
therefor  shall  be  one  hundred  dollars  per  annum,  to  be  pro- 
cured and  issued  as  are  other  licenses ;  Provided,  That  the 
provisions  of  this  ordinance  shall  not  affect  any  citizen  of 
this  city,  who  shall  with  his  own  team  or  teams  remove  from 
the  premises  owned  or  occupied  by  him  any  refuse  or  such 
material  as  is  herein  contemplated. 

"  Sec.  4.  Any  person  who  violates  the  provisions  of  this 
ordinance  shall  on  conviction  be  subject  to  a  fine  of  not  less 
than  five  dollars  and  not  more  than  fifty  dollars  for  each  of- 
fense." 

While  this  ordinance  was  in  force,  the  appellee,  who  had  no 
license  to  do  scavenger  work,  took  up  and  hauled  away  from 
the  private  gi'ounds  of  certain  citizens  of  Ouray,  ashes,  ma- 
nure and  debris,  depositing  them  on  the  city  dump  ground. 
He  did  this  work  without  the  consent  of  the  city  scaven- 
ger, or  the  permit  of  any  oflBcer  of  the  city,  and  the  premises 
from  which  the  filth  and  refuse  were  removed  were  not 
owned  or  occupied  by  him.  At  the  time  of  the  commission 
of  the  acts  specified,  there  was  a  city  scavenger,  duly  ap- 
pointed and  qualified  in  pursuance  of  the  ordinance,  and  act- 
ing as  such.  These  acts  were  charged  against  the  appellee 
as  a  violation  of  the  ordinance,  and  the  police  magistrate 
found  him  guilty,  and  adjudged  a  fine  against  him  of  110.00. 
He  appealed  to  the  county  court,  and,  by  stipulation  in  that 
court,  the  case  went  to  the  district  court,  where  the  defend- 
ant was  discharged.     The  city  has  brought  the  case  here. 

The  act  concerning  towns  and  cities  confera  upon  municipal 
corporations  the  power  to  enact  such  ordinances  as  shall  seem 
necessary  and  proper  to  provide  for  the  safety,  preserve  the 


Digitized  by 


Googk 


1900.J  OiTEAY  V.  Corson.  347 

health,  and  improve  the  comfort  and  convenience  of  the  cor- 
poration and  its  inhabitants ;  and  to  do  all  acts,  and  make  all 
regulations,  which  may  be  necessary  or  expedient  for  the 
promotion  of  health  or  the  suppression  of  disease.  General 
Statutes,  sees.  3312,  3313.  By  virtue  of  these  statutory  pro- 
visions the  city  had  ample  power  to  enact  the  ordinance  in 
question. 

The  defendant  is  not  represented  in  this  court,  and  we  are 
not  advised  by  him  of  the  nature  of  his  objections  to  the 
ordinance,  but  the  court  below,  in  rendering  its  judgment, 
stated,  at  some  length,  its  reasons  for  the  conclusion  at  which 
it  arrived,  and  these  we  shall  proceed  to  consider. 

While  conceding  the  power  in  the  premises  of  the  city 
council,  the  court  held  that  the  ordinance  was  not  a  reasonable 
exercise  of  the  power,  in  that  it  imposed  no  restrictions  upon 
the  scavenger  as  to  when  or  how  he  should  do  his  work ;  and 
in  that  by  giving  the  scavenger  and  persons  procuring  the 
necessary  license,  the  exclusive  right  to  remove  injurious  and 
offensives  substances,  without  subjecting  them  to  the  control 
of  the  city  authorities,  or  to  regulations  having  in  view  the 
health  or  convenience  of  the  public,  it  operated  to  create  a 
monopoly,  and  impose  oppressive  burdens  on  others  desiring 
to  engage  in  the  same  kind  of  work.  In  order  to  a  clearer 
underatanding  of  the  views  of  the  learned  judge,  we  quote 
from  his  language,  as  follows : 

"The  removal  of  noxious,  injurious  and  offensive  substances 
within  the  city  limits  should  be  under  the  control  of  the  city 
authorities.     They  have  the  right  to  prescribe  the  time  it 
shall  be  removed,  the  method  that  shall  be  adopted  for  that 
purpose,  the  vehicles  that  shall  be  employed,  appoint  persons 
for  that  specific  purpose,  and,  in  short,  prescribe  all  necei 
means  and  requirements  which  are  necessary  to  preven 
fection,  and  preserve  the  city  in  good  sanitary  condi 
These  requirements  may  cause  the  individual  some  exp 
or  result  in  some  inconvenience,  or  tend  to  create  a  monoj 
but  the  object  to  be  attained  justifies  the  means  to  be 
ployed  if  the  exercise  of  power  in  this  respect  is  reasoi 
and  just. 
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^^  Let  us  test  the  provisions  of  the  ordinance  by  these  roles  : 
It  provides  for  the  appointment  of  a  city  scavenger — ^this  the 
city  clearly  has  a  right  to  do— it  prescribes  his  duties  as  to 
work  which  it  is  necessaiy  the  city  shall  perform,  and  pro- 
vides that  he  may  do  work  of  a  like  character  for  private 
individuals  without  license ;  that  individuals  may  engage  in 
like  work  by  paying  the  license  fee  of  #100,  and  private  in- 
dividuals who  own  teams  may  do  their  own  scavenger  work. 
With  the  exception  of  the  work  which  the  city  scavenger 
may  do  for  the  city,  he  is  under  no  restriction  as  to  when, 
how  or  in  what  manner  he  shall  do  his  work.  In  the  perform- 
ance of  work  for  private  individuals  he  is  not  required  to  do 
so  under  the  direction  of  any  oflScial ;  for  aught  that  appears 
from  the  ordinance  he  may  employ  any  means  or  method,  and 
perform  his  work  in  this  respect  at  any  time,  without  regard 
to  the  health  or  convenience  of  the  public ;  and  so  with  pri- 
vate individuals  who  pay  the  license  fee,  or  the  individual 
who  owns  a  team — either  of  these  parties  may  perform  their 
work  in  the  most  offensive  manner  to  the  public.  *  *  * 
What  is  to  be  gained  by  requiring  a  private  individual  to  pay 
a  license  fee  for  doing  this  kind  of  work  in  this  city?  He  is 
not  thereby  placed  under  any  restrictions  whatever,  nor  ia  he 
under  the  control  of  any  oflBcial ;  he  may  do  this  work  accord- 
ing to  his  own  judgment  and  without  any  regard  to  the  health, 
safety  and  comfort  of  the  public.  So  with  the  individual 
who  may  remove  debris  from  his  own  premises.  The  city 
scavenger  in  doing  private  work  is  under  no  restrictions.  So 
that  it  will  be  seen  from  the  provisions  of  the  ordinance  that 
the  city  has,  in  exercising  its  power  relative  to  the  removal 
of  offal  and  filth  from  private  grounds  within  the  city  limits, 
created  a  monopoly,  or  imposed  upon  those  who  desire  to 
engage  in  work  of  this  kind  an  unreasonable  and  unnecessary 
burden,  without  affording  any  protection  to  its  inhabitants 
whatever  against  the  dangers  and  inconveniences  which  natr 
urally  arise  from  removing  and  handling  noxious  and  offen- 
sive subijtances." 

We  do  not  find  it  necessary  to  inquire  what  the  general 


Digitized  by 


Googk 


1900.]  Ouray  v.  Cobson.  849 

nature  of  its  provisions  must  be  to  warrant  a  court  in  declar- 
ing an  ordinance  unreasonable,  and  shall  content  ourselves 
with  a  discussion  of  the  theory  upon  which  the  court  pro- 
ceeded in  passing  judgment  upon  this  ordinance.  It  was 
evidently  the  opinion  of  the  court  that  it  was  incumbent 
upon  the  city  government  to  prescribe  regfulations  having  in 
view  the  health  and  comfort  of  the  public,  and  in  accordance 
with  which  scavenger  work  must  be  done ;  and  that  such 
regulations  should  be  contained  in  the  ordinance  designating 
the  persons  authorized  to  do  the  work.  That,  as  a  general 
rule,  in  centers  of  population,  the  removal  of  noxious  matter 
should  be  regulated  by  the  constituted  authorities,  must  be 
conceded ;  but  it  is  manifest  that  precautions  which  would 
be  necessary  in  a  crowded  city  might  be  useless  in  a  small 
Mid  sparsely  settled  town ;  and  under  what  restraints  the  re- 
moval of  injurious  or  offensive  material  shall  be  conducted, 
is  for  the  governing  body  of  the  municipality,  which  is 
familiar  with  the  demands  of  the  situation  and  the  surround- 
ing conditions,  to  determine.  But  it  was  not  necessary  that 
the  ordinance  under  consideration,  the  evident  purpose  of 
which  was  only  to  create  the  office  of  city  scavenger,  and 
specify  the  conditions  upon  which  others  might  do  scavenger 
work,  should  contain  the  rules  and  regulations  by  which 
they  were  to  be  governed.  The  passage  of  the  ordinance 
did  not  exhaust  the  power  of  the  city  over  the  subject-matter. 
The  rules  to  be  trdopted  might  very  properly  be  the  subject 
of  other  municipal  legislation,  and  would  be  subject  to  change 
from  time  to  time,  as  conditions  might  vary.  The  statutory 
provisions  in  pursuance  of  which  the  ordinance  was  enacted, 
clothe  the  city  with  plenary  power  in  matters  pertaining  to 
the  public  health ;  and  the  officers  whom  it  may  charge  with 
the  duty  of  maintaining  cleanly  and  wholesome  conditions, 
and  other  persons  whom  it  may  authorize  to  act  in  the  same 
direction,  are  subject  to  its  control,  and  bound  by  all  the 
regulations  it  may  from  time  to  time  see  fit  to  adopt,  not  by 
virtue  of  its  ordinance  but  by  virtue  of  the  statute  itself.  A 
few  simple  rules  may  suffice  for  a  town  in  the  first  stages  of 
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its  growth,  but  as  its  population  increases  and  becomes 
denser,  further  regulations  may  be  a  necessity,  so  that  alter- 
ations and  additions  muf^t  follow  the  changing  circumstances. 
It  is  therefore  no  valid  objection  to  this  ordinance  that  it 
did  not,  within  itself,  prescribe  the  times  at  wliich,  or  the 
manner  in  which,  the  scavenger,  or  the  licensed  person,  or 
the  owner  of  property  using  his  own  team,  should  do  the 
work.  Whatever  was  needful  in  such  respects,  could  be 
supplied  by  other  and  succeeding  ordinances.  If  no  specific 
regulations  were  established,  the  presumption  is  that  none 
were  required ;  but,  on  the  other  hand,  if  such  regulations 
became  necessary,  the  presumption  is  that  they  were  supplied. 
A  by-law  of  Boston  ordained  that  no  person  should  remove, 
through  any  of  the  streets,  etc.,  of  the  city,  any  house-dirt, 
refuse,  offal,  filth,  or  animal  or  vegetable  substances  from 
any  of  the  dwelling  houses  or  other  places  occupied  by  the 
inhabitants,  unless  such  person,  together  with  the  cart,  or 
other  vehicle,  should  be  duly  licensed  for  the  purpose  by  the 
mayor  and  aldermen  upon  such  terms  and  conditions  as  they 
should  deem  the  health,  comfort,  convenience  or  interest  of 
the  city  to  require.  In  a  prosecution  for  a  violation  of  this 
by-law  the  judge  charged  the  jury  that  under  the  statute  it 
was  the  duty  of  the  city  to  remove  from  the  streets  and  houses 
all  nuisances  which  might  generate  disease,  or  be  prejudicial 
to  the  health  of  the  inhabitants ;  that  it  was  both  reasonable 
and  proper  that  it  should  be  in  their  discretion  to  contract 
with  persons  to  perform  the  work  so  that  it  might  be  done 
on  a  general  system ;  and  that  if  it  were  found  on  experiment 
that  the  duty  would  not  be  thoroughly  and  faithfully  per- 
formed, or  would  be  attended  with  more  expense  to  the  city, 
if  individuals  should  remove  those  substances  in  their  own 
carts,  and  upon  their  own  account,  it  was  competent  for  the 
city  government  to  enact  a  by-law  which  should  subject  all 
such  persons  to  the  vigilance  of  that  government,  and  which 
should  require  them  to  be  first  licensed.  The  case  went  to 
the  supreme  judicial  court  of  Massachusetts,  where  the  fore- 
going instruction  was  approved  in  its  entirety,  and  the  by- 
law held  to  be  valid,  the  court  saving  further ; 
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"  But  it  is  contended  that  this  by-law  is  void  as  it  is  in 
restraint  of  trade,  and  operates  as  a  monopoly.  Every  regula- 
tion of  trade  is  in  some  sense  a  restraint  upon  it ;  it  is  some 
clog  or  impediment,  but  it  does  not  therefore  follow  that  it 
is  to  be  vacated.  If  the  regulating  is  unreasonable,  it  is  void ; 
if  necessary  for  the  good  government  of  society,  it  is  good. 
*  ♦  ♦  There  have  been  regulations  also  adopted  in  that  city, 
that  none  shall  be  brokers  unless  licensed ;  and  some,  that 
none  shall  be  hawkers  without  a  license ;  thus  in  some  meas- 
ure restraining  the  natural  rights  of  the  subjects.  Now  it 
is  contended  that  the  by-law  under  consideration  is  in  re- 
straint, and  not  a  mere  regulation,  of  the  trade  in  which  the 
defendant  is  engaged ;  that  he  provides  as  good  and  tight 
carts  as  the  men  who  are  authorized  by  the  city,  in  the  per- 
formance of  this  labor.  We  do  not  perceive  that  there  is  any 
more  reason  to  complain  of  the  law  requiring  a  license  to  do 
this  work,  than  of  the  law  prohibiting  the  keeping  of  livery 
stables  in  any  place  not  licensed.  One  might  just  as  well 
complain  of  the  regulation  which  prevents  him  from  being 
an  auctioneer  without  a  license;  and  so  of  various  other 
ti-ades  and  concerns  which  it  is  found  necessary  to  subject  to 
such  restriction."     Vandine's  Petition^  6  Pick.  187. 

The  Boston  by-law  provided  no  rules  or  regulations  in  con- 
formity with  which  the  work  of  the  licensee  was  to  be  done, 
and  in  such  respect  was  similar  to  the  ordinance  under  con- 
sideration. It  is  true  that  it  reserved  to  the  mayor  and  alder- 
men the  power  to  impose  such  conditions  upon  the  grant  of 
license  as,  in  their  opinion,  the  health,  comfort,  convenience 
or  interest  of  the  city  might  require ;  and  it  is  true  that  the 
ordinance  before  us  contains  no  such  provision.  What  the 
statute  of  Massachusetts  was,  from  which  the  by-law  derived 
its  authority,  we  do  not  know ;  but  a  provision  of  that  kind 
in  this  ordinance  would  be  superfluous,  because  the  statute 
which  authorized  its  enactment,  conferred  upon  the  city  all 
necessary  power  in  the  premises ;  and  the  city  could  not  by 
jordinance  either  add  to  or  detract  from,  its  statutory  powers. 
It  plainly  appears  that  whatever  authority  the  mayor  and 
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aldennen  of  Boston  had  to  prescribe  the  terms  and  conditions 
upon  which  a  license  should  issue,  was  to  be  exercised  after 
the  adoption  of  the  by-law ;  and  it  does  not  seem  to  have 
occurred  to  the  court  that  they  ought  to  be  found  in  the  by- 
law itself.  There  is  no  reason  why  the  ordinance  in  ques- 
tion here,  the  only  purpose  which  was  to  create  the  ofiBce  of 
city  scavenger,  and  prescribe  the  terms  upon  which  other  per- 
sons might  do  scavenger  work,  should  embrace  any  specific 
i-egulations  concerning  the  manner  in  which  the  work  should 
be  done.  Such  regulations  could,  equally  well,  come  after- 
wards ;  and  in  so  far  as  changed  conditions  might  require 
their  modification  or  enlargement,  they  must,  in  the  nature  of 
things,  come  afterwards. 

•The  sole  ground  of  the  court's  decision  was  the  absence 
from  the  ordinance  of  any  provision  prescribing  the  manner 
in  which  scavenger  work  should  be  done,  and,  in  our  opin- 
ion, that  ground  is  not  tenable.  We  believe  the  ordinance 
to  be  valid,  and  its  provisions  enforcible. 
The  judgment  is  reversed. 

IUver$ed. 


[Ho.  1764.] 

Walton  v.  The  City  of  Canon  City. 

1.  CiTiBs  AND  Towns— Violation  of  Obdinancb  Pbocubbd  by  Citt 

Officbb. 
A  city  will  not  be  permitted  to  recover  a  penalty  for  the  violation  of 

an  ordinance  where  such  violation  is  induced  by  the  city  through 

one  of  itfi  officers. 

Appeal  from  the  County  Court  of  Fremmi,  County, 
Mr.  A.  Macon  and  Mr.  Jos.  H.  Maupin,  for  appellant 

Mr.  Kent  L.  Eldbbd  and  Mr.  James  T.  Locke,  for 
appellee. 
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Thomson,  J. 

The  appellee  brought  this  action  to  recover  from  the  ap- 
pellant a  penalty  for  the  alleged  violation  by  him  of  its  or- 
dinance prohibiting  the  sale  of  intoxicating  liquor.  The  only 
evidence  in  the  case  was  the  testimony  of  two  witnesses,  who 
were  sworn  and  examined  in  behalf  of  the  city.  Richard 
Knight  testified  to  the  purchase  of  a  bottle  of  beer  by  liim  at 
the  defendant's  place  of  business.  Louis  Taylor  testified 
that  he  was  deputy  marshal  of  the  city  ;  that  he  instructed 
Knight  to  purchase  the  beer,  and  gave  him  the  money  to  pay 
for  it ;  that  it  was  part  of  his  official  duty  to  find  out  where 
liquor  was  being  sold ;  and  that  in  procuring  the  sale  of  the 
beer  by  the  defendant,  he  did  just  what  he  was  ordered  to  do. 
It  is  entirely  evident  from  the  testimony  of  this  witness,  that, 
as  an  officer  of  the  city,  and  in  behalf  of  the  city,  he  con- 
trived a  violation  of  its  ordinance ;  and  that  his  purpose  in 
sending  Knight  to  buy  the  beer,  was  to  involve  the  defend- 
ant in  a  liability  to  the  city.  We  have  held  that  public 
policy  will  not  permit  a  municipality  to  derive  a  profit  from 
acts  which  are  instigated  by  its  officers.  Ford  v.  City  of 
Denver^  10  Colo.  App.  500 ;  People  v.  Braisted^  13  Colo.  App. 
532. 

The  evidence  inculpating  the  defendant  was  meager  and 
unsatisfactory,  but,  conceding  that  he  did  violate  the  ordi- 
nance, his  act  was  induced  by  the  city  through  its  officer, 
and  the  city  cannot  be  allowed,  by  taking  money  out  of  his 
pocket,  to  turn  the  act,  so  committed,  to  its  own  advantage. 

The  judgment  will  be  reversed  and  remanded,  with  in- 
stmction  to  the  court  below  to  dismiss  the  suit. 

Bevers 
Vol.  XIV— 28 
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*3i«  •*  [Ko.  1715.] 

Thb  Eb£ployeb8*  Liability  Assdhancb  Co.,  Looted,  ▼• 

MOEEIS. 

1.  PBnroiPAX  AHD  Agbnt— Pleading. 

In  an  action  by  an  agent  against  his  principal  for  commisaionB  when 
the  complaint  alleged  that  plaintiff  was  appointed  the  agent  of 
defendant  through  its  duly  appointed  state  agents  and  that  defend- 
ant agreed  through  its  duly  authoilzed  agents  with  plaintiff  that  he 
should  have  exclusive  right  to  solicit  business  and  issue  policies 
for  defendant,  which  allegations  of  agency  were  not  denied,  the 
agency  of  plaintiff  was  admitted  and  it  was  unnecessary  to  prove  it 

2.  Pbincipal  and  Agent— Pboof  of  Agenct. 

In  an  action  by  an  agent  against  his  piincipal  where  the  plaintiff  olidms 
his  appointment  through  a  general  state  agent  of  defendant,  the 
burden  is  on  the  plaintiff  to  show  that  the  agent  through  whom  he 
claims  his  appointment  had  authority  to  appoint  agents  for  defend- 
ant, but  where  plaintiff^s  proof  failed  to  show  such  authority  and 
the  defendant  by  its  proof  supplied  the  deficiency  in  plaintiffs 
proof  by  showing  the  authority  of  the  appointing  agent  the  plain- 
tiff can  as  well  succeed  on  the  strength  of  the  case  as  made  by  the 
whole  testimony  as  that  made  by  his  own. 

3.  Principal  and  Agent — Poweb  of  Appointing  Agent  to  fix  Com- 

pensation. 
The  power  to  an  agent  to  appoint  agents  includes  the  power  to  fix  the 
compensation  of  such  agents. 

4.  Principal  and  Agent— Appointment  in  Writing — Compensa- 

tion— Evidence.  ' 
Where  the  appointment  of  an  agent  is  made  in  writing  but  the  writing 
is  silent  as  to  compensation,  the  compensation  may  be  fixed  by 
parol,  and  parol  evidence  is  admissible  to  show  what  compensation 
was  agreed  upon.  * 

5.  Appellate  Practice — Verdict. 

The  verdict  of  a  jury  upon  conflicting  evidence  where  there  is  evidence 
to  support  it  is  conclusive  upon  the  appellate  court  unless  there  is 
such  preponderance  and  weight  of  evidence  against  the  verdict  as 
to  make  it  apparent  that  it  was  rendered  from  passion  and  prej- 
udice. 

Appeal  from  the  District  Court  of  Pueblo  County. 

Messrs.  Teller,  Orahood  &  Morgan,  for  appellant 

Mr.  J.  H.  McCoRKLE,  for  appellee. 
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BiSSELL,  P.  J. 

Henry  O.  Morris  was  appointed  an  agent  for  this  liability 
company  on  the  28th  of  June,  1893.  During  his  agency  he 
secured  a  policy  from  a  smelting  company  in  Pueblo,  insuring 
their  employees  against  accident  and  the  premium  on  the 
policy  amounted  to  some  $3,200.  In  August,  1894,  this  policy 
was  renewed.  Intermediate  the  issue  of  the  original  contract 
and  the  renewal,  the  business  officers  and  management  of  the 
company  removed  to  Denver,  and  the  matter  of  the  renewal 
was  conducted  and  concluded  in  the  oflSce  of  Harrison  &  Com- 
pany who  were  the  state  agents  of  the  corporation  and  by 
whom  Morris  was  originally  appointed.  He  demanded  a  pay- 
ment of  his  commission  on  the  renewal  policy  which  was 
refused  and  this  action  is  brought  to  recover  it. 

It  is  quite  impossible  to  segregate  the  facts  and  state  them 
as  an  entirety,  regardless  of  the  legal  propositions  with  which 
they  are  almost  inseparably  connected,  and  the  arguments 
which  we  shall  use  in  support  of  our  various  positions.  De- 
parting then  from  the  usual  course  in  the  construction  of  the 
opinion  we  will  proceed  to  the  first  proposition  to  which  we 
will  direct  our  attention  which  respects  Morris's  agency.  This 
is  very  much  disputed  and  the  appellant  has  built  up  quite 
an  argument  on  the  proposition  that  an  agency  can  exist  only 
by  agreement  of  parties  and  when  in  writing  cannot  be  varied 
by  parol  proof,  contending  also,  that  wherever  the  contract 
of  agency  is  in  writing  it  alone  must  be  resorted  to  for  the 
purpose  of  determining  its  terms  and  conditions,  the  obliga- 
tions of  the  principal  on  the  one  hand,  and  the  powers  of  the 
agent  on  the  other.  We  quite  concede  this  is  the  law ;  it 
has  been  too  long  settled  to  be  the  subject-matter  of  dispute 
or  to  require  the  citation  of  authority  to  support  it.  So  far 
as  respects  Morris's  relation  to  the  company,  there  was  no  op- 
portunity for  the  application  of  these  geneml  rules  of  agency. 
This  we  gather  from  two  circumstances.  The  first  is  the 
condition  of  the  pleadings  and  the  admissions  to  be  found  in 
them,  and  the  second  from  the  evidence  which  the  company 
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produced  at  the  trial.  In  his  complaint  the  plaintiff  averred 
that  he  was  appointed  the  agent  of  the  company  through 
its  managers  and  attorneys,  Endicott  and  Macomber,  and 
through  its  duly  appointed  state  agents,  Joseph  H.  Harrison 
&  Company.  He  further  averred  that  the  company  through 
its  duly  authorized  agents  agreed  with  the  plaintiff  that  he 
should  have  the  sole  and  exclusive  right  to  solicit  business  and 
issue  policies  for  the  corporation.  These  allegations  being 
undenied  would  amount  to  averments  of  authority  and  agency 
both  on  the  part  of  Morris  and  of  Harrison  &  Company,  suffi- 
cient to  obviate  the  necessity  for  proof  respecting  either  the 
appointment  or  the  authority.  This  matter,  however,  is  veiy 
much  enlarged  by  the  direct  admissions  in  the  answer,  to  the 
effect  that  the  plaintiff  was  the  duly  authorized  agent  of  the 
defendant,  and  when  such  he  issued  a  policy  of  insurance  to 
the  Philadelphia  Smelting  &  Refining  Company.  The  com- 
pany further  conceded  that  the  policy  issued  in  1894  was  but 
a  renewal  of  the  first,  respecting  which  the  company  expressly 
admitted  the  plaintiff  had  received  the  commission  to  whicli 
he  was  entitled.  Further  than  this  when  the  company  came 
to  make  out  its  own  case,  it  introduced  the  certificate  of  ap- 
pointment which  was  Morris's  evidence  of  authority  to  act  on 
behalf  of  the  company,  and  it  broadly  gave  him  authority  to 
receive  proposals  and  issue  policies  of  the  corporation,  subject 
to  such  instructions  as  might  from  time  to  time  be  given  by 
the  state  agent  or  by  its  managers  at  Boston.  From  this 
certificate  we  gather  Morris's  appointment  was  regular,  direct, 
broad  and  ample,  giving  him  abundant  authority  to  solicit 
and  issue  policies  but  subjecting  him  at  the  same  time  to 
whatever  instructions  the  company  miglit  issue  in  regard  to 
its  business.  Further  than  all  this,  the  company  put  Hamson 
on  the  stand  and  he  testified  that  he  was  the  state  agent  of 
the  corporation  for  Colorado  and  Wyoming,  having  written 
authority  to  appoint  local  agents  and  thereunder  he  appointed 
Morris  the  agent  in  Pueblo.  It  is  thus  evident  Morris  pos- 
sessed full  authority  to  act  on  behalf  of  the  company  and  his 
agency  was  thoroughly  established  not  only  by  the  undenied 
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allegations  of  the  complaint  and  the  admissions  of  the  answer 
but  by  the  company's  own  testimony,  and  the  witness  which 
it  put  on  the  stand.  We  have  thus  disposed  of  one  question, 
that  is,  tlie  one  respecting  Morris's  agency. 

We  now  come  to  another  proposition  about  which  counsel 
are  strenuons,  and  that  is  the  absence  of  authority  in  Harri- 
son to  appoint  the  agent  and  clothe  him  with  due  power. 
We  are  quite  ready  to  concede  it  was  part  of  the  plaintiff's 
case  to  show  Harrison's  authority,  and  in  the  absence  of  proof 
of  this  power  to  make  the  contract  set  out,  he  would  not  be 
entitled  to  recover.     By  bringing  the  suit  he  assumed  this 
burden,  and  must  discharge  it  in  order  to  succeed.     It  is 
probably  true  had  the  defendant  rested  when  the  plaintiff 
did,  the  plaintiff  had  not  then  made  out  a  case  and  he  could 
not  have  recovered.     It  is  quite  possible,  however,  for  a  de- 
fendant to  aid  the  plaintiff  in  his  proof  and  in  such  case  the 
plaintiff  can  as  well  succeed  on  the  strength  of  the  case  as 
made  by  all  the  testimony  as  by  that  made  by  his  own.    As 
already  suggested  the  defendant  produced  the  certificate  of 
appointment  and  therefrom  it  appears  there  was  no  agree- 
ment or  direction  or  contract  with  respect  to  Morris's  compen- 
sation.    It  was  a  naked  appointment  with  authority  to  so- 
licit subject  to  instructions.     Further,  when  Harrison  came 
on  the  stand  he  conceded  his  agency  and  his  appointment, 
the  company  proved  it  by  him,  and  the  instant  they  offered 
Harrison  as  a  witness  and  by  him  established  that  he  had  au- 
thority to  appoint  agents  this  would  bar  any  further  contest 
respecting  the  necessity  for  the  plaintiff  to  prove  Harrison's 
authority  to  make  the  agreement  on  which  the  plaintiff  re- 
lied.    Having  shown  by  their  own  evidence  that  Harrison 
was  the  state  agent  with  authority  to  appoint,  and  produced 
the  appointment  which  contained  nothing  on  the  subject  of 
compensation  and  left  the  whole  matter  open  to  instructions 
and  directions,  it  necessarily  followed  the  agent  having  author- 
ity to  appoint,  must  have  authority  to  make  some  arrange- 
ment with  reference  to  the  compensation  of  the  agent  whom 
he  appointed.    It  has  been  directly  adjudged  that  the  power 
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to  appoint  in  the  absence  of  a  limitation  on  its  terms  would 
include  the  power  to  fix  the  compensation.  This  we  decided 
in  a  somewhat  recent  case.  Mutual  Life  Ins.  Co.  of  New 
York  V.  LetviSy  13  Colo.  App.  528.  Whether  this  presumption 
of  authority  to  agree  as  to  the  compensation  would  always 
follow  the  proof  of  authority  to  appoint,  where  it  waa  a  part 
of  the  plaintiff's  case  to  show  the  authority,  we  need  not  nec- 
essarily determine,  because  from  this  record  it  is  quite  evi- 
dent the  company  itself  proved  Harrison's  authority  to  do  this 
thing.  He  had  authority  to  appoint  agents  for  Colorado  and 
Wyoming ;  his  authority  was  in  writing  as  he  stated  but  no 
objection  was  made  to  his  evidence  concerning  it,  and  having 
broadly  stated  tlie  possession  of  that  authority,  it  was  for  the 
company  to  show  the  absence  of  power  with  reference  to  fix- 
ing the  rate  to  be  paid  the  agent  if  they  would  get  rid  of  the 
presumption  which  follows  fi-om  the  possession  of  authority 
to  appoint,  which  does  not  otherwise  appear.  This  being  true, 
it  simply  remains  to  determine  what  the  contract  was,  and 
whether  the  evidence  concerning  it  was  legitimate. 

At  the  oral  argument  it  was  suggested  the  question  asked 
the  witness  respecting  the  details  of  his  contract  was  objected 
to,  and  it  was  argued  the  contract  being  in  writing  no  parol 
evidence  of  its  contents  could  be  given.  We  concede  the 
law  but  we  do  not  concede  the  fact  respecting  the  record.  It 
is  quite  true  when  the  first  questions  were  asked  concerning 
it  they  were  objected  to,  but  subsequently,  as  appears  from 
the  bill  of  exceptions,  though  it  is  not  stated  in  the  abstract, 
after  these  objections  had  been  put  and  sustained,  a  general 
query  was  put  as  to  the  party  with  whom  the  contract  was 
made  and  the  terms  of  it.  Witness  was  asked  to  state 
what  the  contract  was.  To  this  inquiry  there  was  no  objec- 
tion, and  it  is  therefore  unavailing  for  the  plaintiff  to  urg^ 
that  the  evidence  should  not  have  been  received  without  a 
basis,  to  wit,  the  proof  of  a  written  appointment  and  the 
demonstration  thereby  that  there  was  no  provision  in  it  re- 
specting terms.  The  plaintiff  was  permitted  without  ob- 
jection to  testify  what  the  contract  was.    The  company  pro- 
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duced  its  own  witness  and  he  testified  respecting  the  contract 
and  its  terms,  denying  in  toto  what  the  plaintiff  had  said, 
except  as  to  one  very  material  item  which  we  shall  refer  to. 
When  it  came  to  the  defendant's  case  it  produced  the  ap- 
pointment and  produced  HaiTison,  and  from  the  appointment 
and  Harrison's  evidence  it  clearly  appears  there  was  nothing 
in  writing  respecting  the  terms  on  which  Morris  was  solicit- 
ing insurance  and  nothing  by  which  his  compensation  was 
to  be  measured  and  accepted.  Since  this  is  true  and  the 
contract  was  silent  about  it,  it  necessarily  follows,  the  mat- 
ter having  been  left  out  of  the  writing,  it  may  be  made  the 
subject  of  parol  testimony.  This  makes  the  case  wholly  dif- 
ferent from  the  one  to  which  we  have  been  referred,  wherein 
there  was  a  specific,  definite  and  written  contract  respecting 
the  territory  and  a  distinct  statement  of  the  commissions 
which  the  agent  was  to  receive.  Herein  there  is  nothing  of 
the  sort.  We  are  compelled  to  resort  to  what  was  done  by 
Harrison  and  Morris  at  the  time  of  the  appointment  in  order 
to  find  out  what  commission  he  was  entitled  to  and  the  terms 
of  the  engagement.  The  case  was  tried  on  a  somewhat  cu- 
rious hypothesis  and  was  almost  made  to  turn  on  the  use  of 
the  word  ''  exclusive  "  by  Morris,  and  a  denial  and  disagree- 
ment in  that  respect  by  Harrison.  Morris  gave  evidence 
that  the  contract  was,  he  was  to  receive  fifteen  per  cent  com- 
mission on  all  business  done  in  Pueblo  by  the  company  and 
his  agency  was  to  be  exclusive,  which  would  entitle  him  per- 
haps under  some  circumstances,  though  this  we  do  not  de- 
cide, to  commissions  on  all  policies  which  might  be  issued  in 
the  town.  We  do  not  state  this  to  be  the  law  because  there 
are  many  circumstances  which  we  can  conceive  which  would 
make  it  doubtful  and  inequitable  and  which  would  compel 
the  party  to  resort  to  an  action  in  damages  and  not  to  an 
action  for  specific  percentages  on  policies  issued  by  other 
agents-  However  this  may  be,  Morris  further  testified  that 
it  was  agreed  he  should  receive  a  commission  on  all  renewals 
of  policies  which  he  had  originally  secured.  It  is  a  some- 
what singular  circumstance  that  while  Harrison  denied  the 
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exclusiveness  of  his  agency,  he  in  no  way  denied  that  he  was 
entitled  to  his  percentage  on  the  renewals  of  the  orig^al 
policies.  We  resort  to  the  bill  of  exceptions  to  determine 
this  fact,  it  not  appearing  from  the  abstract,  and  we  find 
Morris  directly  testified  he  was  entitled  to  his  percentage  on 
the  renewals  and  Harrison  in  no  manner  disputed  it.  When 
we  determine  as  we  do,  that  parol  testimony  was  admissible 
to  determine  what  the  agreement  was,  and  it  appears  that 
whether  you  call  it  exclusive  or  otherwise,  Morris  was  en- 
titled to  his  percentage  on  the  rienewals  of  the  policies  which 
he  had  originally  secured,  and  the  verdict  accords  with  it, 
we  see  no  escape  from  the  affirmance  of  the  judgment.  We 
are  not  entirely  certain  we  should  agree  with  the  lower  court 
in  his  opinion  and  like  him  would  have  i-endered  a  verdict 
for  the  plaintiff  on  the  testimony  offei-ed.  Whether  this  be 
right  or  wrong,  the  matter  was  submitted  to  a  jury  which 
found  with  the  plaintiff,  and  unless  some  legal  error  inheres 
in  the  record  which  compels  the  reversal  we  must  neces- 
sarily affirm  the  judgment.  As  we  read  it,  however,  we  are 
quite  inclined  to  the  opinion  the  evidence  with  reference  to 
its  extent  and  preponderance  on  the  essential  facts,  coupled 
with  the  admissions  found  in  the  pleadings,  is  with  the  plain- 
tiff. At  all  events,  thei'e  is  no  such  preponderance  support- 
ing the  defendant's  case  as  entitles  us  to  set  the  verdict  aside 
because  against  the  weight  of  evidence  or  apparently  ren- 
dered from  passion  and  prejudice. 

There  are  some  other  matters  suggested  in  the  briefe  of 
counsel,  which  possibly,  we  would  have  noticed  had  they 
been  insisted  on  during  the  oral  argument.  We  do  not  re- 
gard them  as  of  any  significance  or  importance,  nor  do  we 
think  any  one  of  them  or  all  put  together  constitute  rever- 
sible error,  and  under  these  circumstances  we  may  be  ex- 
cused from  taking  the  time  essential  to  the  formulation  of 
an  answer  to  them. 

There  are  no  errors  in  the  record  of  sufficient  weight  to 
affect  the  validity  of  the  judgment  which  will  accordingly 
be  affirmed. 

Affirmed. 
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[No.  17S2.] 
RiTTMASTBR  V.  RiCHNBR. 

1.  Plbaddtg — Bbeaoh  of  Wabbanty. 

In  an  action  for  breach  of  warranty  an  allegation  in  the  complaint  that 
a  tenant  of  the  premises  falsely  and  wrongfully  claimed  to  own  and 
bold  the  premises  under  and  by  virtue  of  a  tax  sale,  states  no  cause 
of  action  for  breach  of  a  covenant  in  the  deed  that  the  premises 
were  free  and  clear  from  all  taxes,  and  an  amendment  alleging  the' 
year  for  which  the  tax  sale  was  claimed  added  nothing  to  the  suffi- 
ciency of  the  complaint. 

2.  Same. 

In  an  action  for  breach  of  warranty  an  allegation  that  another  party 
bad  brought  suit  in  ejectment  against  plaintiff  of  which  suit  de. 
fendant  was  notified  and  that  plaintiff  was  compelled  to  defend  the 
premises  at  great  cost  states  no  cause  of  action  for  breach  of  cove- 
nant in  the  deed  that  the  premises  were  free  and  clear  from  all 
former  and  other  grants,  bargains  and  sales,  and  an  amendment 
that  the  action  in  ejectment  was  based  on  a  **  paper  writing  in  the 
form  of  a  conveyance ''  purporting  to  be  a  quitclaim  deed  from 
defendant  to  the  premises  prior  to  plaintiff ^s  deed  and- averring 
that  at  the  time  of  the  execution  of  the  quitclaim  deed  defendant 
had  no  right  or  title,  adds  nothing  to  the  sufficiency  of  the  pom- 
plaint. 

3.  Samb. 

A  covenant  in  a  deed  obligating  the  grantor  to  defend  against  all  law- 
ful claims  does  not  obligate  him  to  defend  against  the  claims  of 
every  adventurer  who  may  see  fit  to  assert  a  claim  to  the  premiaea. 

4.  Pleading — Amendment— Stbiking  out. 

An  amended  pleading  that  merely  restates  the  substance  of  the  old 
pleading  in  a  different  form  is  not  an  amendment  and  is  properly 
stricken  out 

Error  to  the  District  Court  of  Boulder  County. 

Mr.  Chas.  M.  Campbell,  for  plaintiff  in  error. 

Messrs.  Gunnell  &  Hamlin,  for  defendant  in  error. 

Thomson,  J. 

Action  for  breach  of  covenants  of  warranty  in  a  convey- 
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ance  of  real  estate.  A  demurrer  for  want  of  facts  was  sus- 
tained to  the  complaint,  and  the  plaintiff  amended.  On  mo- 
tion the  amended  complaint  was  stricken  out  on  the  ground 
that  it  was  not  an  amcDdment,  and  added  nothing,  in  any  ma- 
terial particular,  to  the  averments  of  the  original  complaint 
The  court  then  entered  judgment  for  the  defendant.  The 
plaintiff  prosecutes  error. 

The  first  complaint  set  out  in  full  a  deed  from  the  defend- 
ant to  the  plaintiff  and  two  others,  executed  on  the  24th 
day  of  February,  1880,  and  alleged  the  conveyance  by  the 
other  grantees  to  the  plaintiff  of  their  interests  in  the  prem- 
ises.    The  following  are  the  covenants  contained  in  the  deed : 

"  And  the  said  Herman  Richner,  party  of  the  first  part, 
for  himself,  heirs,  executors  and  administrators,  doth  cove- 
nant, grant,  bargain  and  agree  to,  and  with  the  said  parties  of 
the  second  part,  their  heirs  and  assigns,  that  at  the  time  of 
the  ensealing  and  delivery  of.  these  presents  well  seized  of 
the  premises  above  conveyed,  as  of  good,  sure,  perfect,  abso- 
lute and  indefeasible  estiite  of  inheritance,  in  law,  in  fee 
simple,  and  hath  good  right,  full  power  and  lawful  authority 
to  grant,  bargain,  sell  and  convey  the  same,  in  manner  and 
form  aforesaid,  and  that  the  same  are  free  and  clear  from  all 
former  and  other  grants,  bargains,  sales,  liens,  taxes,  assess- 
ments and  incumbrances  of  whatever  kind  or  nature  soever, 
and  the  above  bargained  premises,  in  quiet  and  peaceful  pos- 
session of  the  said  parties  of  the  second  part,  their  heirs  and 
assigns,  against  all  and  every  person  or  persons  lawfully 
claiming,  or  to  claim  the  whole  or  any  part  thereof,  the  said 
party  of  the  first  part  shall  and  will  warrant  and  forever  de- 
fend." 

The  complaint  then  proceeded  with  the  following  aver- 
ments : 

"  On  or  about  July,  1886,  one  J.  C.  Ryan  and  others — who 
then  were  and  theretofore  had  been  tenants  of  said  property 
and  premises  having  the  same  by  lease  from  plaintiff — ^falsely 
and  wrongfully  claimed  to  own  and  hold  said  property  and 
premises  under  and  by  virtue  of  a  tax  sale  of  said  property 
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and  premises,  and  then  and  thereafter  refused  to  pay  rent  to 
plaintiff ;  and  plaintiff  in  order  to  regain  his  rights  in  the 
property  and  premises  was  compelled  to  bring  suit  against 
said  Ryan  and  others,  and  did  bring  suit  in  the  United  States 
court,  sitting  in  and  for  the  district  of  Colorado  against  them, 
and  after  long  litigation  and  heavy  cost  and  expense,  plain- 
tiff succeeded  in  said  suit  in  said  court  in  ousting  said  Ryan 
and  others  and  in  maintaining  plaintiff's  right  and  title  in  all 
said  property  and  premises. 

"  Previous  to  bringing  said  suit,  and  before  incurring  any 
expense  therein,  plaintiff  herein  informed  and  gave  notice  to 
defendant  herein  of  said  claim  of  said  Ryan  et  al.,  and  de- 
manded of  defendant  herein  tliat,  in  accordance  Mrith  the 
warranties  in  said  deed,  he  should  protect  plaintiff  from  said 
claims  of  said  Ryan  et  al. 

**  Contrary  to  the  warranties  in  said  deed,  herein  above 
set  out,  defendant  then  and  ever  since  has  wholly  failed, 
neglected  and  i*efused  to  so  protect  plaintiff,  and  the  cost 
and  expense  and  loss  and  damage  to  plaintiff  by  reason  of 
said  suit  was,  and  is  the  sum  of  $2,500. 

"  On  or  about  June  25,  1887,  and  during  the  pendency 
of  the  above  mentioned  litigation,  one  W.  H.  Brisbane  brought 
suit  in  the  district  court  of  Lake  county,  Colorado,  against 
plaintiff  herein  in  ejectment,  in  which  suit  said  Brisbane 
claimed  to  own  said  property  and  premises,  and  attacked  the 
title  and  possession  of  plaintiff  herein,  and  thereupon  and 
immediately  after  the  bringing  of  said  suit  of  said  Brisbane 
against  this  plaintiff,  this  plaintiff  informed  and  gave  notice 
to  defendant  herein  that  the  title  and  possession  of  this 
plaintiff,  of,  in  and  to  said  property  and  premises,  was  by  said 
Brisbiine  menaced  and  attacked  in  and  by  said  suit,  and  then 
demanded  of  defendant  herein  that  defendant  herein  in  ac- 
cordance with  the  warranties  of  said  deed,  should  protect 
and  defend  plaintiff  herein  from  said  claims  of  said  Brisbane. 

"Contrary  to  the  express  covenants  and  warranties  in 
said  deed  hereinabove  set  out,  defendant  then  and  ever  since 
failed  and  neglected  and  refused  to  so  protect  plaintiff  in 
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said  suit  of  Brisbane  agitinst  this  plaintiff,  and  this  plaintiff 
was  compelled  in  order  to  protect  his  title  and  possession  of 
and  in  said  property  and  premises  to  defend  against  said 
suit  of  Brisbane,  and  the  cost  and  expense  and  loss  and  dam- 
ages necessarily  incurred  by  plaintiff  in  defending  in  said 
suit  of  Brisbane  and  in  protecting  the  title  and  possession  of 
plaintiff  of,  in  and  to  said  property  and  premises  amount 
to,  and  are  the  sum  of  fSOO ;  and  by  reason  of  the  acts  and 
doings,  and  the  neglect  and  failure  and  breaches  of  covenant 
of  defendant  as  hereinabove  set  out,  and  the  necessary  costs 
incun-ed,  and  expenses  and  the  losses  and  damage  suffered  by 
plaintiff,  caused  by  defendant  as  hereinabove  set  out,  plaintiff 
has  suffered  loss  and  damage,  and  defendant  is  justly  indebted 
to  plaintiff  in  the  sum  of  $3,800;'' 

The  amended  complaint  was  the  same  as  the  original 
throughout,  except  that  in  relation  to  J.  C.  Ryan  and  others, 
it  stated  that  they  falsely  and  wrongfully  claimed  to  own 
the  premises  under  a  tax  sale  for  a  tax  levied  and  assessed 
in  1879;  and  that,  in  relation  to  W.  H.  Brisbane,  his  claim 
was  based  on  a  *'  paper  writing  in  the  form  of  a  conveyance," 
executed  on  the  2l8t  day  of  October,  1879,  by  the  defendant, 
purporting  to  quitclaim  all  his  right,  title  and  interest  in 
the  premises  to  one  N.  T.  Van  Natta,  averring  that  at  the 
time  of  the  execution  of  the  quitclaim,  the  defendant  ^'  had 
not  any  right,  title,  interest,  claim  or  demand,  whatsoever, 
or  any  color  thereof,  in  and  to  the  premises." 

The  original  complaint  stated  no  cause  of  action,  and  the 
added  allegations  of  the  amended  complaint  did  not  supply 
the  deficiencies  of  the  other.  It  was  said  that  J.  C.  Ryan 
and  others  claimed  to  own  the  property  by  virtue  of  a  tax 
sale,  but  it  was  also  said  that  the  claim  was  false.  Accord- 
ing to  the  allegation  the  claim  was  entirely  without  founda- 
tion, and  was  a  pretense.  The  amended  statement  that  they 
falsely  claimed  the  property  by  virtue  of  a  sale  for  taxes  lev- 
ied in  1879,  added  nothing  of  any  importance  to  the  original. 
If  their  claim  was  false,  it  is  immaterial  to  what  levy  of  taxes 
they  referred  it.     Besides,  no  title  passes  by  a  sale  for  taxes. 
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The  owner  has  three  years  in  which  to  redeem^  and  it  is  only 
in  the  event  that  he  does  not,  that  when  the  statutory  period 
has  elapsed  a  deed  issues  to  the  purchaser.  For  aught  that 
appears,  If  there  was  such  a  sale,  the  defendant  redeemed 
from  it  and  no  deed  was  ever  made.  There  is,  however,  no 
allegation  that  a  sale  for  taxes  ever  took  place.  The  plead- 
mg  undertook  to  state  what  J.  C.  Ryan  and  others  claimed, 
but  not  what  the  facts  really  were.  In  the  litigation  to  which 
their  claim  gave  rise  the  judgment  was  against  them ;  so  that 
the  plaintiff  in  asserting  that  they  had  no  claim,  is  supported 
by  the  judgment  of  the  court.  The  covenant  was  that  the 
premises  were  free  and  clear  from  all  taxes,  and  it  was  not 
shown  in  either  complaint  that  there  were  any  unpaid  taxes 
against  the  property  prior  to  the  execution  of  the  deed  under 
which  the  plaintiff  claimed.  It  did,  however,  affirmatively 
appear  from  both  pleadings  that  the  claim  which  was  made 
on  account  of  taxes  was  not  only  without  validity,  but  was 
grounded  in  falsehood.  No  breach  of  the  covenant  against 
taxes  was  disclosed  by  the  complaint. 

Respecting  the  title  set  up  by  W.  H.  Brisbane,  the  first 
complaint  said  merely  that  he  claimed  to  own  the  property. 
It  did  not  set  forth  the  nature  of  his  claim.  The  amended 
complaint  stated  that  he  claimed  through  a  "paper  writing" 
in  the  form  of  a  conveyance  or  quitclaim  deed,  made  by  the 
defendant  to  N.  T.  Van  Natta  some  time  before  the  deed 
under  which  the  plaintiff  holds,  was  executed.  It  also  stated 
that  when  the  '^  paperwriting  "  was  made,  the  defendant  had 
no  right  or  interest  of  any  kind  in  the  property.  If  this  was 
true.  Van  Natta  took  nothing  by  the  quitclaim.  The  amended 
complaint  did  not  dignify  the  instrument  by  the  title  of  a 
conveyance,  and  it  is  quite  evident  that  the  pleader  did  not 
regard  it  as  a  conveyance.  That  the  paper  was  a  conveyance, 
or  had  the  effect  to  pass  any  title  was  negatived,  not  only  by 
the  allegation  that  when  it  was  made  the  defendant  had  no 
interest  in  the  property,  but  also  by  another  allegation  which 
appears  in  both  complaints,  that ''  ever  since  said  February  24, 
1880,  plaintiff  has  been  and  now  is  the  owner  of  said  prop- 
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erty  and  premises.'^  If  the  "  paperwriting "  from  the  de- 
fendant to  Van  Natta  had  conveyed  title,  then  the  plaintiff 
was  not  the  owner,  and  the  allegation  was  untrue.  But  we 
must  take  the  plaintiff  at  his  word  and  accept  his  statement 
as  correct,  and,  upon  the  hypothesis  of  its  truth,  the  "  paper- 
writing  "  did  not  affect  the  title  which  the  plaintiff  acquired, 
and  its  existence  was  no  breach  of  the  covenants  that  the  prem- 
ises were  free  and  clear  from  all  former  and  other  grants, 
bargains  and  sales.  The  amended  complaint  stated  that 
in  1887,  Brisbane  claiming  by  quitclaim  from  Van  Natta, 
brought  suit  in  ejectment  against  the  plaintiff  and  menaced 
and  attacked  his  title  and  possession.  What  became  of  that 
suit  was  not  disclosed.  Whether  the  plaintiff  answered  and 
a  trial  was  had,  or  whether  Brisbane  forthwith  dismissed  it, 
nowhere  appears.  But  whatever  happened  to  the  case  it  does 
appear  that  the  title  of  the  plaintiff  was  not  disturbed,  and 
that  notwithstanding  Brisbane's  assault,  he  remained  and 
still  continues  the  owner  of  the  property.  The  covenant, 
the  breach  of  which  the  allegations  concerning  Brisbane's 
proceedings  are  supposed  to  undertake  to  charge,  was  that 
the  premises  were  free  and  clear  from  all  former  and  other 
gi'ants,  bargains  and  sales,  and  according  to  the  plaintiff's 
averments, the  "paper  writing"  amounted  to  nothing  except 
as  a  pretext  for  a  lawsuit,  and  was  not  a  grant,  bargain  or 
sale.  The  amended  complaint  left  Brisbane  just  where  the 
original  complaint  placed  him,  as  a  mere  assertor  of  a  claim, 
and  of  a  claim  which  had  no  merit. 

The  theory  of  plaintiffs  counsel  seems  to  be  that  the  de- 
fendant, by  virtue  of  his  covenants,  was  bound  to  defend  the 
plaintiff  against  every  adventurer  who  might  see  fit  on  any 
pretext  to  assail  his  title,  but  the  general  covenant  of  war- 
ranty contained  in  the  deed,  was  to  defend  the  title  against 
lawful  claims  only,  and  that  the  claims,  on  account  of  which 
a  recovery  is  sought,  had  any  foundation  in  law  or  equity, 
there  was  an  utter  failure  to  show. 

The  purpose  of  an  amendment  to  a  pleading  is  to  supply 
omitted  statements  which  are  necessary  in  the  constitution  of 
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a  oanse  of  action  or  of  a  defense,  and  a  restatement  of  the 
same  matters  in  a  different  form,  or  the  addition  to  the  original 
of  immaterial  averments,  is  not  an  amendment.  The  differ- 
ence between  the  first  complaint  and  the  second  consisted  in 
words  and  not  in  substance,  and  the  latter  was  properly 
stricken  out.     Hurd  v.  Smithy  6  Colo.  233. 

The  judgment  is  affirmed. 

Affirmed. 


[No.  1699.] 

MiLLEB  ET  AL.    V.   HaLL. 

1.  Pbaotice— Unlawful  Dbtainbb— Suit  Pending  to  Quiet  Title 

—Abatement. 
Pendency  of  an  action  to  quiet  title  cannot  be  pleaded  in  abatement  of 
an  action  of  unlawful  detainer  of  the  same  property  where  there 
are  different  parties  to  the  different  actions. 

2.  Sams. 

One  who  has  by  deed  of  trust  conveyed  the  legal  title  to  a  trustee  can- 
not maintain  an  action  to  quiet  title  to  the  premises  conveyed  al- 
though he  remains  in  possession  and  one  to  whom  he  conveys  his 
right  of  redemption  takes  no  greater  rights  than  her  grantor.  Such 
an  action  to  quiet  title  cannot  be  pleaded  in  abatement  of  an  action 
of  unlawful  detainer  for  the  same  land. 

3.  Plkai>in€i — Unlawful  Detainer. 

In  an  action  of  unlawful  detainer,  a  complaint  that  sets  forth  the  facts 
constituting  title  and  right  of  possession  and  the  unlawful  detention, 
is  sufficient  without  alleging  the  legal  conclusion,  that  plaintiff  is 
the  owner  of  and  entitled  to  possession,  or  that  the  possession  is 
wrongfully  detained  from  him. 

4.  Pbactice— Unlawful  Detainer— Notice— Vabianoe. 

A  judgment  for  possession  in  an  action  of  unlawful  detainer  under  a 
foreclosure  sale  will  not  be  set  aside  because  in  the  demand  for 
poasession  the  date  of  the  trust  deed  was  stated  as  January  11,  in- 
stead of  June  11,  where  it  is  evident  the  defendants  were  neither 
harmed  nor  surprised  by  such  mistake. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  A.  S.  MiLLEB,  for  plaintiflFs  in  error. 
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Mr.  F.  A.  Williams,  for  defendant  in  error. 

Wilson,  J. 

Action  of  unlawful  detainer.  In  June,  1890,  Arthur  S. 
Miller,  one  of  the  defendants,  borrowed  from  the  Hamilton 
Investment  Company,  a  corporation,  the  sum  of  f 21,000; 
executed  his  notes  therefor,  and,  to  secure  payment,  also 
executed  a  deed  of  trust  upon  two  certain  lots  owned  by  him 
in  the  city  of  Denver.  Soon  after,  the  investment  company 
sold  and  assigned  the  notes  to  the  Massachusetts  Mutual 
Life  Insurance  Company,  a  corporation.  The  notes  matured 
in  five  years  from  date,  and  a  few  weeks  before  their  matu- 
rity, the  payer  executed  to  his  codefendant  and  wife,  Mrs. 
Mamie  E.  Miller,  a  deed,  conveyiog  by  quitclaim  all  of  his 
right  and  interest  in  the  lots  theretofore  conveyed  to  the 
trustee  in  the  deed. of  trust.  Something  more  than  a  year 
after  the  maturity  of  the  notes,  the  principal  and  a  consider- 
able amount  of  interest  thereon  being  due  and  unpaid,  the 
Massachusetts  Mutual  Life  Insurance  Company  directed  a 
sale  of  the  property  embraced  in  the  deed  of  trust,  by  the 
trustee  whom  it  had  appointed  under  the  terms  of  the  deed, 
the  trustee  and  the  successor  in  trust  originally  named  hav- 
ing declined  to  act.  Pending  the  advertisement  of  the  sale, 
and  about  two  days  before  the  actual  sale,  Mrs.  Miller  com- 
menced suit  against  the  trustee  to  quiet  title,  averring  owner- 
ship of  the  fee  in  herself.  At  the  trustee's  sale,  John  A. 
Hall,  plaintiff  m  this  suit,  became  the  purchaser  of  the  lots, 
and  thereupon,  by  stipulation  of  parties,  he  was  made  a  de- 
fendant with  Williams  in  the  suit  to  quiet  title.  After  the 
completion  of  the  trustee's  sale,  and  the  execution  of  his 
deed  to  the  purchaser  (Hall),  the  latter  made  demand  in 
writing  upon  the  defendants  herein  for  the  possession  of  that 
portion  of  the  premises,  one  house,  held  and  occupied  by 
them.  Surrender  of  possession  not  being  made.  Hall  com- 
menced before  a  justice  of  the  peace  this  suit,  under  the 
provisions  of  subdivision  6,  section  3,  Laws,  1885,  page  224. 
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The  defendants  filing  a  verified  answer,  the  justice,  as  re- 
quired l^  law,  certified  the  case  to  the  district  court,  the 
same  in  which  the  suit  to  quiet  title  was  pending.  The 
suits  coming  on  for  trial,  it  was  stipulated  between  the  par- 
ties that  both  the  suit  to  quiet  title,  and  that  for  unlawful 
detainer,  should  be  tried  at  the  same  time  to  the  court,  with- 
out a  jury,  and  that  the  evidence  taken  should  be  treated  as 
evidence  in  each  case  to  which  it  was  pertinent.  Judgment 
was  for  plaintiff  in  the  unlawful  detainer  suit,  and  for  de- 
fendants in  the  other.  From  the  latter,  an  appeal  was  had 
to  the  supreme  court,  and  the  suit  for  unlawful  detainer  was 
brought  to  this  court  on  error,  and  is  now  before  us. 

The  supreme  court  has  very  recently,  at  its  present  term 
of  court,  finally  determined  the  cause  which  was  appealed 
to  it,  and  afiirmed  the  judgment  of  the  trial  court.  Miller  v. 
WiUiams  and  Hall,  27  Colo.  ;  59  Pac.  Rep.  740.  In  its 
opinion,  that  court  determined  the  most  important  questions 
which  are  urged  in  this  case,  and  this  will  obviate  the  necessity 
of  our  entering  into  any  discussion  of  tliein.  We  shall  regard 
those  questions  as  settied,  and  shall  follow  strictly  the  deci- 
sion of  the  supreme  court.  In  this  cause,  the  defendants  to 
defeat  the  action  rely  mainly  upon  the  allegations  contained 
in  their  answer  that  the  deed  of  trust  at  the  time  of  its  exe- 
cution was  invalid,  and  that  no  title  could  be  acquired  by  or 
under  it,  because  the  Hamilton  Investment  Company,  being 
a  foreign  corporation,  had  not  at  such  time  complied  with 
the  laws  of  Colorado  so  as  to  entitle  it  to  do  business  in  this 
state,  and  that  the  Life  Insurance  Company,  for  the  same 
reason,  did  not  possess  corporate  power  to  acquire  securities, 
or  to  exercise  any  power  over  real  estate  in  this  state.  The 
decision  of  the  supreme  court  was  adverse  to  the  contention 
of  the  defendants  upon  both  of  these  questions,  they  being 
the  main  grounds  upon  which  plaintiff  relied  for  recovery  in 
the  suit  to  quiet  title.  No  further  reference  to  these  ques- 
tions is  therefore  necessary  in  this  opinion. 

There  arose,  however,  in  the  case  at  bar  some  questions 
which  were  not  raised  in  the  other  suit,  nor  passed  upon  by 
Vol.  xrv — 24 
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the  supreme  court,  and  to  these  we  will  briefly  refer.  In 
their  answer  in  this  suit,  by  way  of  plea  in  abatement,  the 
defendants  pleaded  the  pendency  of  the  action  to  quiet  title, 
between  Mrs.  Miller,  as  plaintiff,  against  Williams,  trustee, 
and  Hall,  purchaser  under  the  deed  of  trust.  This  plea  was 
not  sustained,  and  the  defendants  urge  that  this  is  reversible 
error.  We  feel  quite  clear  that  it  is  not.  In  the  first  place, 
the  two  actions  were  not  between  the  same  parties,  nor  for 
the  same  cause.  In  the  action  to  quiet  title,  Arthur  S.  MiUer 
was  not  a  party,  but  was  a  defendant  in  the  other,  and  Fred- 
erick A.  WiUiams  was  not  a  party  to  the  unlawful  detainer 
suit.  It  would  not  seem,  either,  that  there  was  the  same 
cause  of  action  in  the  two  suits ;  the  one  affected  only  the 
right  of  possession,  and  was  brought  under  a  special  statute ; 
the  other  sought  to  adjudicate  the  title.  Defendants  argue 
that  this  position  is  not  tenable,  because  possession  is  a  mere 
incident  to  the  ownership  of  the  property,  and  therefore,  in 
effect,  the  causes  of  action  were  the  same.  However  this 
may  be,  we  do  not  propose  to  enter  into  a  discussion  of  it, 
because  the  question  can  be  determined  on  another  ground, 
about  which  we  do  not  think  there  can  be  any  doubt.  Arthur 
S.  Miller  was  the  undisputed  owner  of  the  property  at  the 
time  when  he  conveyed  the  legal  title  to  the  trustee  in  the 
deed  of  trust,  and  it  is  unquestioned  that  he,  after  having 
conveyed  the  legal  title,  could  not  have  maintained  a  suit  to 
quiet  title.  In  order  to  have  maintained  the  action,  he  must 
have  been  in  possession  of  the  property,  and  the  possession 
must  have  been  based  upon  some  title,  and  asserted  upon 
some  legal  right  thereto.  He  could  not,  therefore,  have  urged 
such  possession  after  he  had  conveyed  the  fee  of  the  prop- 
erty.     Walker  v.  Pogue^  2  Colo.  App.  151. 

Whatever  rights  Mrs.  Miller  acquired  were  as  grantee  of 
her  husband.  If  he  had  no  right  or  power  to  institute  and 
maintain  a  suit  to  quiet  title,  she  could  acquire  none  by  virtue 
of  a  grant  from  him.  This,  we  think,  is  cohclusively  settled 
by  the  decision  of  the  supreme  court  in  her  suit  to  quiet 
title,  to  which  we  have  referred.     The  court  sa^ : 
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"  By  her  deed  plaintiff  took  merely  the  equity  of  redemp- 
tion which  her  grantor  had.  Stephens  v.  Clay^  17  Colo.  489. 
As  was  said  by  Mr.  Justice  Harlan  in  FriUs  v.  Palmer^ 
supra^  at  page  289,  upon  a  somewhat  similar  point,  *  a  plain- 
tiff, who  is  grantee  of  an  equity  of  redemption,  cannot  in 
law  occupy  any  better  position  than  the  original  grantor 
would  have  done  if  he  had  himself  brought  the  action.' " 

Defendants  also  set  up  in  their  answer,  as  a  defense,  that 
the  deed  of  trust  was  invalid,  and  insufficient  to  convey  title, 
because  there  has  been  a  material  alteration  in  it.  This  ques- 
tion also  arose  in  the  suit  to  quiet  title,  and  was  decided  ad- 
versely to  the  contention  of  defendants,  and  we  therefore 
make  no  further  allusion  to  it,  but  adopt  such  determination 
of  the  supreme  court. 

Defendants  also  urge  that  there  was  a  failure  to  state  the 
cause  of  action  in  the  complaint,  because  there  was  no  alle- 
gation that  at  the  commencement  of  the  action  plaintiff  was 
the  owner,  or  was  entitled  to  the  possession,  or  that  posses- 
sion was  being  wrongfully  withheld  from  him.  The  com- 
plaint contained  a  statement  in  chronological  order  of  all  the 
legal  steps  necessary  to  the  acquisition  of  title  under  a  fore- 
closure sale,  and  we  think  was  sufficient  under  the  statute, 
which  requires  the  complaint  to  set  forth  the  substantial  facts 
upon  which  the  plaintiff  relies  to  recover  possession  of  the 
pi-emises  described.  These  allegations  were  sufficient  to 
show  a  right  in  the  plaintiff  to  maintain  the  action,  and  to 
recover.  They  were  all  that  were  required  under  the  stat- 
ute, and,  having  been  set  foi-th,  the  statute  declared  that  the 
plaintiff  was  entitled  to,  and  had  a  right,  to  recover  posses- 
sion. The  facts  being  stated,  it  was  not  necessary  to  allege 
a  legal  conclusion. 

Defendants  urge  that  there  was  no  sufficient  demand  for 
possession,  because  in  the  written  demand,  the  deed  of  trust 
was  referred  to  as  being  of  date  "  January  11, 1890,"  whereas 
it  was  in  truth,  "  June  11."  We  do  not  see  how  it  was  pos- 
sible for  the  rights  of  defendants  to  have  been  prejudiced  by 
this  error,  and  a  judgment  will  not  be  reversed  upon  this 
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gi-ound  alone,  where  it  is  evident  that  the  defendants  were 
neither  harmed  nor  surprised.  B.  B.  Co,  v.  RubefuUiti^b 
Colo.  App.  121 ;  Rice  v.  Ross^  9  Colo.  App.  662. 

They  admitted  the  execution  of  the  deed  of  trust  by  Ar- 
thur S.  Miller,  which  was  the  deed  upon  which  this  suit  was 
based,  and  never  suggested  to  the  court  in  any  manner,  upon 
trial,  that  they  were  surprised  by  the  introduction  in  evidence 
of  a  deed  of  trust  bearing  a  date  different  from  that  referred 
to  in  the  demand  for  possession.  On  the  contrary,  they  pro- 
ceeded with  the  trial,  and  availed  themselves  of  every  possi- 
ble defense  which  they  could  urge.  Under  these  circum- 
stances, we  think  the  objection  is  of  too  little  weight  to  merit 
consideration. 

We  have  referred  to  all  of  the  alleged  errors  discussed  by 
defendants  as  material,  and  being  unable  to  discover  in  any 
of  them  sufiBcient  to  justify  a  reversal,  the  judgment  will  be 
affirmed. 

JiffirmecL 


[Ho.  16960 
m  Hoy  bt  al.  v.  McConaghy. 


1.  Pbacticb— Dismissals— RuLBS  op  Coubt. 

Under  a  rule  of  court  providing  that  '*  upon  the  call  of  the  docket  at 
the  commencement  of  each  regular  term,  without  notice  to  either 
party,  and  in  term  time  upon  proper  notice  to  the  opposing  party, 
all  actions,  suits  and  proceedings  in  which  no  order  of  progress  has 
been  made  or  entered  of  record  for  the  period  of  one  year  or  more 
shall  be  dismissed  by  the  court  for  failure  to  prosecute,  unless  the 
court  for  good  cause  shown  shall  otherwise  direct,^*  a  case  reg- 
ularly brought  to  issue  cannot  be  dismissed  until  it  is  regularly 
reached  upon  the  calendar  for  trial,  even  though  no  order  may  have 
been  made  or  entered  in  the  case  for  more  than  a  year. 

2.  Same. 

After  a  cause  is  at  issue,  the  code  itself,  sections  175  and  176,  provides 
how  and  when  it  shall  be  brought  to  trial  or  dismissed  and  a  rule 
of  court  cannot  deprive  a  party  of  his  rif^ht  to  rely  upon  the  code. 
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3.  Saicb. 

A  rale  of  court  providing  for  the  dismissal  of  cases  for  want  of  prose- 
cution can  only  be  enforced  against  a  pai-ty  for  a  failure  to  perform, 
within  Uie  prescribed  time,  some  act  i*equired  of  him  by  law. 

Appeal  from  the  DUtrict  Court  of  HI  Fa$o  County. 

Mr.  John  S.  Hunt  and  Messrs.  Waldron  &  Dbvine,  for 
appellants. 

Mr.  Albebt  E.  Pattison  of  counsel. 

Mr.  William  C.  Robinson,  for  appellee. 

Wilson,  J. 

This  is  what  is  commonly  called  a  mining  adveise  suit,  and 
was  commenced  in  the  district  court  of  El  Paso  county  by 
the  appellants,  as  plaintiffs.  Summons  was  served;  com* 
plaint,  answer  and  replication  filed,  and  the  cause  was  brought 
finally  to  issue  on  August  8,  1896.  Thereafter,  no  action 
seems  to  have  been  had,  nor  order  made  in  the  case,  or  in 
reference  thereto,  until  the  lapse  of  about  fourteen  months, 
when  the  defendants  moved  the  court  to  dismiss  the  action 
at  plaintiflTs  cost,  under  the  terms  of  a  rule  of  the  court, 
which  reads  as  follows : 

''  Rule  20.  Dismissal  on  Failure  to  Prosecute.  Upon  the 
call  of  the  docket  at  the  commencement  of  each  regular  term, 
without  notice  to  either  party,  and  in  term  time,  upon  proper 
notice  to  the  opposing  party,  all  actions,  suits  and  other  pro- 
ceedings in  which  no  order  of  progress  has  been  made  and 
entered  of  record  for  the  period  of  one  year  or  more,  shall  be 
dismissed  by  the  court  for  failure  to  prosecute,  unless  the 
court,  for  good  cause  shown,  shall  otherwise  direct." 

After  notice  to  the  plaintiffs,  a  heaiing  was  had  upon  the 
motion,  both  parties  appearing,  and  the  suit  was  dismissed. 
From  this  order  or  judgment  of  dismissal,  plaintiffs  appealed. 

In   Cone  et  al.  v.  Jackson  et  al.^  12  Colo  App.  461,  we 
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had  occasion  to  consider  this  identical  rule  of  court  and  pass 
upon  it  with  reference  to  its  application  in  the  case  then  pre- 
sented. We  there  held  that  courts  of  record  have  power  to 
make  and  enforce  rules  for  the  transaction  of  their  business, 
the  only  restriction  upon  such  power  being  that  the  rule 
shall  be  reasonable  and  shall  not  contravene  a  statute.  And 
we  further  held  that  the  rule  in  question  was  not  obnoxious 
to  either  of  these  limitations.  It  is,  of  course,  manifest  that 
these  views  were  expressed  by  the  court  solely  with  reference 
to  the  enforcement  of  the  rule  upon  the  facts,  and  in  the  case 
then  under  consideration.  Under  no  stretch  of  the  imagina- 
tion could  it  be  said  that  we  held  a  court  could  apply  such 
rules  to  every  other  case  and  to  every  other  state  of  facts 
which  might  be  supposed,  and  enforce  it.  The  facts  in  that 
case  were,  that  for  more  than  twelve  months  after  the  filing 
of  the  complaint,  there  had  been  gross  and  inexcusable  fail- 
ure on  the  part  of  the  plaintiffs  to  secure  even  service  of  sum- 
mons upon  the  defendants,  or  any  of  them.  It  is  quite  a 
different  case  from  that  here  presented,  in  that  the  cause  was 
not  at  issue,  and  the  failure  of  the  plaintiffs,  upon  which  the 
judgment  of  dismissal  was  founded,  was  in  the  not  doing  of 
something  which  it  was  within  their  power,  and  was  their 
duty  to  do.  In  this  the  rule  is  invoked  and  attempted  to  be 
enforced  after  the  cause  is  at  issue,  and  the  motion  is  not 
based  upon  the  failure  of  plaintiffs  to  do  anything  wliich  it 
was  in  their  power  or  their  duty  to  do.  It  does  not  appear 
from  the  record  that  appellants  had  failed  during  the  preced- 
ing fourteen  months  to  take  any  action  which  by  law  they 
were  required  to  take,  or  even  might  have  taken. 

Section  175  of  the  code  provides  that,  "  The  clerk  shall 
enter  causes  upon  the  calendar  of  the  court  according  to  the 
date  of  issue,  unless  for  good  cause  shown  the  court  shall 
otherwise  order." 

The  succeeding  section  (176)  provides  that, "  When  a  cause 
is  regularly  reached  upon  the  calendar,  either  party  may  biing 
the  issue  to  a  trial  or  to  a  hearing,  and  in  the  absence  of  the 
adverse  party,  unless  the  court  for  good  cause  otherwise  di- 
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rect,  the  party  appearing  may  proceed  with  his  case  and  take 
a  finding,  verdict  or  judgment  or  dismissal  of  the  action  as 
the  case  may  require," 

These  provisions  of  the  code  would  seem  of  themselves  to 
regulate  the  further  procedure  in  a  cause  after  it  came  to 
issue,  without  any  intervention  of  the  parties  themselves,  or 
either  of  them.  In  this  case,  it  does  not  appear  that  the 
cause  was  ever  reached  on  the  docket,  or  called  for  tiial,  and 
presumably  it  was  not ;  otherwise,  the  defendant — the  plain- 
tiffs not  appearing — could  have  promptly  secured  its  dis- 
missal under  the  provisions  of  section  176  just  quoted,  or  of 
section  166. 

After  this  cause,  therefore,  came  to  issue  in  August,  1896, 
there  was  no  further  duty  or  obligation  in  respect  to  it  rest- 
ing upon  these  plaintiffs,  except  to  be  ready  for  trial  when  it 
was  reached  in  its  regular  order  upon  the  calendar,  or  under 
the  provisions  of  any  lawful  rule  of  court,  if  such  there  was, 
fixing  its  time  of  trial.  *  After  issue  joined,  the  law  itself  pre- 
scribed what  should  be  done,  and  no  duty  was  imposed  upon 
plaintiffs.  Even  if  there  had  been  a  rule  of  court,  as  has  been 
suggested — although  nothing  of  the  kind  appears  in  the  rec- 
ord — ^under  which  the  plaintiffs  might  have  applied  for  and 
secured  an  order  fixing  the  time  of  trial  earlier  than  would 
have  been  the  case  if  they  had  waited  for  its  being  regularly 
reached  on  the  calendar,  we  are  not  inclined  to  the  opinion 
that  it  was  their  duty  to  avail  themselves  of  this  privilege. 
In  any  event,  we  are  clearly  of  the  opinion  that,  even  had 
such  rule  existed  and  been  within  the  lawful  exercise  of  the 
power  of  the  court,  the  failure  of  plaintiffs  to  avail  themselves 
of  the  privilege  which  such  a  rule  gave  them  would  not  justify 
the  enforcement  against  them  of  the  penalty  prescribed  in 
Rule  20.  Notwithstanding  such  a  rule,  the  plaintiffs  might, 
if  they  saw  fit,  have  relied  upon  the  provisions  of  the  code  in 
reference  to  the  time  of  trial,  and  have  waited  until  the  cause 
was  regularly  reached  on  the  calendar. 

Besides,  such  a  rule  as  is  suggested  extended  to  defendant 
equally  with  plaintiff  the  privilege,  upon  application,  of  hav- 
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ing  the  case  set  for  tiial.  If  theje  was  a  failare  of  plaintiff 
to  avail  himself  of  the  nile,  there  was  equally  a  failare  on 
the  part  of  defendant,  and  the  latter  could  not  be  permitted 
to  ask  the  enforcement  of  a  penalty  against  the  former  for 
negligence  of  which  he  himself  was  equally  guilty. 

Under  code  section  175,  the  court  might,  upon  good  cause 
shown,  have  directed  that  this  cause  be  placed  upon  the  cal- 
endar for  trial  at  a  time  earlier  than  would  have  been  the 
case  otherwise,  but  no  such  order  was  made,  nor  was  there 
any  application  for  it  by  defendant.  It  appears,  therefore, 
that  in  this  action,  after  the  plaintiffs  had  gotten  their  cause 
to  issue  and  done  everything  that  was  required  of  them  by 
law,  and  without  failure  or  negligence  on  their  part  to  com- 
ply with  any  rules  or  order  of  the  court,  the  cause  was  dis- 
missed. If  this  can  be  upheld,  then  courts  would  be  invested 
with  the  most  extraordinary  power  which  they  could  arbi- 
trarily exercise  with  most  disastrous  consequences.  There 
might  be  a  crowded  and  congested  condition  of  the  docket, 
so  that  it  would  be  impossible  for  a  cause  to  be  reached  in 
its  regular  order  for  more  than  a  year,  and  the  plaintiff  while 
relying  upon  the  plain  provision  of  law  as  to  the  time  for  the 
trial  of  his  cause,  and  waiting  patiently  for  that  time  to  arrive, 
would  find  that,  without  fault  or  negligence  on  his  part,  his 
cause  had  no  further  standing  in  court.  A  litigant  cannot 
be  deprived  of  his  rights  in  this  summary  and  arbitrary 
manner. 

We  are  still  of  the  opinion  that  the  rule  is  valid  and  in 
many  cases  proves  a  most  salutary  one,  but  we  are  equally 
clear  that  the  penalty  there  imposed  can  only  be  enforced 
against  a  party  for  a  failure  to  perform  within  the  prescribed 
time  some  act  required  of  him  by  law. 

It  is  suggested  by  counsel  for  appellee  that  the  federal 
statute  which  gives  rise  to  this  character  of  suits — that  is  to 
say,  which  requires  a  suit  to  be  instituted  in  support  of  an 
adverse — provides  that  the  suit  shall  be  prosecuted,  with 
reasonable  diligence,  to  final  judgment,  and  that  a  failure  to 
do  so  will  be  a  waiver  of  his  adverse  claim.    Whether  or  not 


Digitized  by 


Googk 


1900.]  Glass  v.  Scott.  877 

this  provision  has  any  application  to  the  mode  of  procedure 
which  shall  be  followed  in  the  state  court,  it  is  not  necessary 
for  us  to  determine.  Conceding  that  it  has  application,  it 
certainly  cannot  require  that  the  state  court  shall  proceed 
with  any  more  diligence  than  is  required  by  the  state  law 
which  prescribes  its  rules  of  procedure  in  the  causes  pending 
before  it. 

For  these  reasons,  we  conclude,  without  hesitation,  that 
the  judgment  on  which  this  appeal  is  had  must  be  reversed. 

It  will  be  so  ordered,  and  also  that  the  cause  be  remanded 
to  the  trial  court,  with  instructions  to  reinstate  it  upon  its 
trial  calendar. 

Beversed. 


[No.  1761.] 

Glass  et  al.  v.  Scott  bt  al. 

1.  EviDBNCB— Depositions — Waivbb  of  Objbotionb. 

In  an  action  contesting  the  probate  of  a  will,  an  objection  to  depositions 
that  a  copy  of  the  will,  and  not  the  original,  was  attached  to  the 
dedimus  is  expressly  waived  by  a  stipulation  that  the  will  did  ac- 
company the  dedimus. 

2.  EviDKNCE— Revocation  of  Will— Declabations— Res  Gestje. 
Under  aU  statutes  regulating  the  I'eyocation  of  wills  by  acts  other  than 

instruments  executed  for  the  purpose  with  a  solemnity  equivalent 
to  that  required  for  the  execution  of  the  original  document,  the 
declarations  of  the  deceased  made  at  the  time  are  admissible  as  part 
of  the  res  gesUB  to  show  the  intent  with  which  the  act,  relied  upon 
as  a  revocation,  was  done,  but  declarations  made  by  deceased  long 
after  the  act  are  not  admissible  to  show  its  intent. 

3.  Pbactiob  —  Admission  of  Incoii petent  Evidence  —  Habbaless 

Ebbob. 
In  a  trial  to  the  court,  the  admission  of  incompetent  evidence  is  not  re- 
versible error  where  the  competent  evidence  was  sufficient  to  sup- 
port the  judgment,  and  under  the  competent  evidence  introduced 
the  judgment  was  right  *It  will  be  assumed  that  the  judge  decided 
the  case  on  the  evidence  properly  admitted. 

4.  Wills— Revocation. 

Under  the  Colorado  stotutes,  2  Mills'  Ann.  Stats,  sec.  4665,  providing 
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how  wills  maybe  revoked,  where  a  testator  drew  pen  marks  through 
her  signature  to  a  will,  at  same  time  calling  upon  persons  present 
to  witness  that  she  destroyed  the  will,  stating  that  she  thereby  re- 
voked the  will,  it  was  such  obliteration  in  contemplation  of  the 
statute  as  would  amount  to  a  revocation  although  the  name  was 
still  legible. 

Appeal  from  the  Di$trict  Court  of  Boulder  County. 

Mr.  O.  F.  A.  Gbeenb  and  Mr.  E.  H.  Addison,  for  appel- 
lants. 

Mr.  Chas.  M.  Campbell,  for  appellees. 

BiSSBLL,  P.  J. 

While  the  statute  of  frauds,  29  Car.  2,  is  the  ccnmerstone 
of  the  structure  built  up  by  the  decisions  of  the  judges  con- 
struing this  statute  which  determines  the  formalities  which 
must  be  observed  in  the  revocation  of  a  will,  otherwise  than 
by  a  written  instrument  regulaily  executed  in  conformity  to 
the  legal  or  statutory  requirements,  the  centuries  have  only 
sufficed  to  produce  a  surpiisingly  small  number  of  interpre- 
tations. Almost  a  shelf  would  contain  the  volumes  wherein 
the  English  and  the  American  decisions  are  to  be  foimd. 
The  latter  very  exactly  follow  the  parent  cases,  for  in  almost 
all  the  states  the  statutes  regulating  the  matter  follow  the 
language  of  the  original  law,  save  where,  as  in  the  later  stat- 
ute of  Victoria,  further  restrictions  have  been  put  on  the 
power,  or  where  wise  legislators,  forgetting  that  a  thoroughly 
well  interpreted  statute  is  least  liable  to  misconstruction, 
have  attempted  to  secure  greater  accuracy  by  eliminating 
some  terms  or  adding  others,  in  their  folly  imagining  the 
emendations  would  make  the  law  more  definite  and  certain. 
The  old  statutes  and  most  of  the  modern  ones  permitted  a 
will  to  be  revoked  otherwise  than  by  proper  writing  only  by 
*' burning,  tearing,  cancelling  or  obliterating,  or  otherwise 
destroying  "  the  document.    'The  words  used  in  the  Colorado 
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statute  are  '*  burning,  tearing  or  obliterating."  General  Stat- 
utes, 1883,  sec.  3434.  For  the  first  time  either  under  the 
temtorial  or  state  organization,  we  are  called  on  to  interpret 
these  words,  and  to  determine  whether  what  the  alleged  tes- 
tatrix is  proven  to  have  done  revoked  the  instrument  under 
consideration. 

On  the  24tli  day  of  June,  1889,  Maiy  Glass  then  having 
several  children  and  grandchildren  executed  the  instrument 
produced  as  her  last  will  and  testament.  The  devisees  are 
unimportant  for  the  will  is  not  attacked  because  of  illegality 
in  form  or  irregularity  of  execution.  Proper  proof  by  the 
subscribing  witnesses  was  duly  presented  and  the  instrument 
offered  for  probate.  This  was  refused  in  the  county  court 
and  the  action  confirmed  on  appeal  in  the  district  court,  both 
courts  concluding  the  will  had  been  revoked.  The  character 
and  the  •  circumstances  of  the  revocation  will  be  stated  and 
the  nature  of  it  exhibited  in  print  as  nearly  as  may  be,  that 
the  acts  which  we  shall  hold  constitute  under  the  statute  an 
absolute  revocation,  when  supported  by  the  proof  of  intention 
which  was  produced,  may  be  fully  apprehended  and  that 
there  may  be  no  opportunity  for  misapprehension  respecting 
our  views  of  the  law.  We  shall  refer  only  to  the  testimony 
of  two  witnesses,  Nancy  and  Maggie  Mettlen.  These  were 
granddaughters  of  the  testatrix  living  at  the  time  of  the 
alleged  act  in  Fremont,  Nebi-aska.  In  1894,  Mrs.  Glass 
was  at  their  home  in  Nebraska  and  there  at  that  date,  in 
their  presence  and  in  the  presence  of  their  mother,  stated 
that  she  wished  them  to  witness  that  she  destroyed  the  will. 
According' to  these  witnesses  she  then  took  a  pen  and  through 
her  name,  Mary  Glass,  drew  a  straight  line  parallel  with  the 
signature,  and  then  through  each  of  the  two  words  consti- 
tuting the  name,  drew  two  other  lines  at  an  obtuse  angle 
to  each  word.  The  name  then  stood  A^ry  Gjfiiao.  The 
testatrix  gave  as  a  reason  that  her  daughters  Nancy  and  Has- 
seltine  had  treated  her  unkindly  and  she  wanted  to  keep  the 
paper  to  show  them  what  she  had  intended  to  do  if  they  had 
treated  hey  properly.    According  to  one  of  the  witnesses  she 
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stated  that  she  thereby  revoked  the  will  and  made  it  of  no 
effect,  and  further  that  she  desired  to  revoke  it  and  permit 
her  property  to  descend  by  law  unto  her  heirs.  She  deemed 
it  unnecessary  to  bum  or  destroy  the  will  for  the  purposes 
of  revocation,  but  desired  to  show  her  children,  Nancy  and 
Hasseltine,  that  at  one  time  she  had  made  a  will  in  their 
behalf  but  because  of  their  neglect  and  ill  treatment,  she  had 
seen  fit  to  revoke  it  and  make  it  of  no  effect.  This  was  all 
the  evidence  produced  showing  an  intention  to  revoke  at 
the  time  of  the  act,  and  the  only  acts  showing  a  revocation 
under  the  statute.  There  was  other  evidence  offered  by  two 
witnesses  who  gave  testimony  respecting  her  subsequent 
declai-ations  concerning  the  will  and  its  revocation.  This 
evidence  was  objected  to  by  counsel  for  the  proponents  and 
appellants,  but  was  nevertheless  received  and  exception  saved. 
We  should  perhaps  further  note  that  there  is  a  suggestion  in 
the  arguments  of  counsel  that  the  original  will  did  not  ac- 
company the  dedimus  whereunder  the  testimony  of  some  of 
the  witnesses  was  taken,  though  a  copy  accompanied  it  and 
thereon  and  thereunder  the  witnesses  were  permitted  to 
testify  on  the  hypothesis  that  the  copy  produced  was  the 
equivalent  of  the  original  and  they  gave  their  testimony 
accordingly. 

On  the  appeal  several  questions  are  presented.  Recurring 
to  the  one  last  suggested  we  dispose  of  it  by  the  simple  sug- 
gestion that  the  objection  of  counsel  that  the  will  did  not 
accompany  the  dedimus  was  expressly  waived.  It  was  de- 
clared by  stipulation  that  the  will  did  accompany  the  dedimus 
on  each  occasion  and  that  the  witnesses  testified  with  the 
will  before  them.  While  probably  this  is  not  literally  the 
fact,  the  stipulation  operates  as  a  waiver  of  the  objection  and 
the  copy  was  probably  sent  for  the  purposes  of  convenience, 
it  being  literally  an  exact  copy,  and  the  witnesses  were  per- 
mitted to  testify  with  regard  to  the  copy  as  though  it  had 
been  the  original  document  and  their  evidence  is  as  exact  and 
certain  with  reference  to  all  disputed  questions  as  though 
the  will  had  been  exhibited.    Regarding  the  matter  as  en- 
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tirely  disposed  of  by  the  stipulation  we  dismiss  it  from  fur- 
ther consideration. 

Under  all  statutes  regulating  the  revocation  of  wills  by 
acts  other  than  instruments  executed  for  the  purpose  with  a 
solemnity  equivalent  to  that  required  by  the  law  in  the  exe- 
cution of  the  original  document,  the  declarations  of  the  de- 
ceased are  always  admitted  on  a  question  of  revocation  to 
establish  the  animo  revocandi;  in  other  words,  the  intent 
with  which  the  act  was  done  which  is  relied  on  to  show  the 
revocation  is  always  a  proper  subject  of  proof.  In  many  of 
the  cases  wherein  the  question  of  a  revocation  was  under 
consideration  evidence  of  this  description  has  been  offered 
and  the  courts  have  been  frequently  called  on  to  decide 
whether  they  were  admissible  for  this  purpose,  and  the  es- 
tablished rule  respecting  the  matter  is  that  all  declarations 
which  accompany  the  act  may  be  given  in  evidence.  They 
are  received  as  part  of  the  re$  geitoe^  and  as  tending  to  show 
the  intent  of  the  act  and  the  purpose  for  which  it  was  done. 
Possibly  there  may  be  some  decisions  to  the  contrary  and  one 
or  two  I  have  observed  which  seem  to  be  directly  in  point, 
but  whether  they  are  directed  to  the  proposition  or  indirectly 
sustain  the  action  of  the  court  in  rejecting  the  evidence,  it 
may  in  each  case  be  said  they  are  opposed  to  the  current  of 
authority  and  are  against  the  principle  on  which  such  declar- 
ations ai*e  admitted.  In  the  view  which  we  take  of  the  char- 
acter of  this  objection  and  its  inconsequence  in  the  determin- 
ation of  the  appeal  a  further  discussion  of  the  proposition  is 
wholly  unnecessary.  Waterman  v.  Whitney^  11  N.  Y.  157 ; 
Runklee  et  aL  v.  Gates  et  aLy  11  Ind.  95 ;  1  Redfield  on  Wills, 
p.  *331.  The  court  undoubtedly  erred  in  admitting  the 
declarations  of  the  testatrix  which  were  made  in  Boulder 
long  after  the  will  had  been  revoked,  whether  the  testimony 
was  received  in  order  to  support  the  act  as  an  act  of  revoca- 
tion, or  for  the  purpose  of  supplementing  the  proof  of  the 
intent  which  was  adequately  sustained  by  the  evidence  of 
the  two  Mettlen  girls  who  were  present  when  the  act  was 
done.     Though  this  be  conceded,  we  do  not  conceive  the 
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jadgment  ought  therefore  to  be  reversed  because  the  judg- 
ment is  right  on  the  other  testimony,  and  no  other  judgment 
could  be  entered  on  the  proof  tlutn  one  refusing  the  probate 
of  the  will.  The  case  was  tried  to  the  court  and  we  may, 
under  the  general  rule,  very  properly  assume  the  case  was 
decided  on  the  testimony  properly  admitted,  it  being  adequate 
to  sustain  the  decision,  and  in  the  final  consideration  the 
judge  may  have  excluded  from  his  consideration  this  incom- 
petent testimony  which  was  improperly  received.  Under 
these  circumstances  the  statute  does  not  permit  us  to  over- 
turn the  judgment. 

We  are  now  brought  directly  to  the  main  proposition 
whether  the  act  coupled  with  this  proof  of  intent  was  an  act 
of  revocation  within  the  proper  definition  of  the  terms  em- 
ployed in  our  statute.  Of  this  we  have  no  doubt.  There 
are  many  cases  which  at  first  blush  appear  to  hold  a  contrary 
view,  but  when  analyzed  and  closely  examined,  it  will  be  dis- 
covered the  statutes  under  which  they  were  rendered  were 
wholly  different  from  the  original  statute  of  frauds  and  totally 
variant  from  our  own.  In  so  far  as  we  have  been  able  to  dis- 
cover cases  directly  adjudicating  the  point,  we  find  well  con- 
sidered decisions  of  very  eminent  courts  in  full  accord  with 
our  conclusions.  We  shall  cite  the  various  cases  to  which 
we  have  been  referred,  and  which  we  have  found  in  our  own 
investigation  that  the  opinion  may  serve  to  exhibit  what  we 
believe  are  the  controlling  authorities  and  are  certainly  those 
wliich  have  influenced  and  concluded  our  judgment.  A  lead- 
ing case  of  a  very  distinguivshed  tribunal,  which  we  are  alwap 
glad  to  follow,  contains  the  opinions  of  the  lord  chancellor 
of  England  and  many  of  the  distinguished  jurists  who  deliv- 
ered opinions  before  the  house  of  lords  in  a  case  involving 
the  construction  of  the  act  of  Car.  2  as  late  as  1878.  The 
only  opportunity  for  debate  under  this  long  line  of  author- 
ities depends  on  the  possibility  of  giving  the  words  "  cancel- 
lation and  obliteration  "  different  and  distinct  meanings.  We 
are  justified  in  concluding  that  neither  justify  nor  permit  dif- 
fei-ent  definitions,  both  in  view  of  what  lexicographers  hav^ 
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written  on  the  subject  and  in  view  of  the  decision  of  dis- 
tinguished courts  on  the  same  proposition.  Neither  our  stat- 
ute nor  that  of  Charles,  nor  any  other  statute  of  any  state 
to  which  our  attention  has  been  directed,  attempts  to  declaie 
what  shall  amount  to  cancellation  or  what  shall  amount  to 
obi  i  te ration.  The  words  ai-e  not  technical  and  the  legislatures 
must  be  presumed  to  have  used  them  in  their  ordinary  sense 
and  according  to  their  ordinary  signification.  It  serves  no 
useful  purpose  and  adds  nothing  to  the  sti-ength  of  the  argu- 
ment to  enter  into  a  discussion  respecting  the  derivation  and 
original  signification  of  the  words  or  of  the  Latin  words  from 
which  they  were  constructed,  whereby  the  result  has  been 
incorporated  into  our  language.  Long  before  the  statutes  or 
any  of  them  were  passed,  these  words  had  passed  into  com- 
mon use  and  had  acquired  an  accepted  signification  which 
has  continued  to  the  present.  An  obliteration  or  a  cancella- 
tion would  be  either  one  or  the  other,  and  effective  as  such 
if  done  with  an  intent  to  destroy  an  instrument  and  render 
it  ineffectual  for  the  purposes  for  which  it  was  originally  put 
into  circulation.  It  has  been  adjudged  that  this  cancellation 
or  obliteration  may  be  effected  by  words  written  across  the 
instrument  as  **  obliterated  "  or  "canceled."  The  end  may 
be  equally  well  accomplished  by  any  erasure  which  shall  be 
partial  or  complete.  It  may  be  done  by  drawing  the  pen 
through  the  words.  Any  act  of  this  sort  is  effectual  for  the 
resison  that  it  puts  the  instrument  into  a  condition  whereby 
its  invalidity  appeal's  on  its  face  the  moment  it  is  produced. 
All  the  acts  which  the  statute  specifies  as  permissible  for  the 
purposes  of  revocation  are  done  to  the  will  itself,  to  the  in- 
sti-ument  produced,  to  the  paper  offered.  When  it  comes  to 
the  burning,  it  is  wholly  unnecessary  that  the  entire  paper 
should  be  destro3'ed  and  a  very  slight  burning  which  casts 
doubt  on  the  validity  of  the  instrument,  when  accompani 
by  proof  of  the  intention,  is  enough.  If  it  is  attempted 
destroy  the  will  by  tearing,  this  may  be  done,  though  the  v 
be  not  so  toi-n  to  pieces  as  to  be  in  the  full  definition  of  the  te 
absolutely  destroyed.     A  slight  teaiing  is  enough,  thougl 
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extend  to  only  a  part  or  portion  of  the  instrument.  It  has 
also  been  adjudged  that  where  a  will  has  been  executed  under 
seal,  though  a  seal  be  unnecessary  to  its  formality,  the  tearing 
off  of  the  seal  is  a  tearing  within  the  meaning  of  the  statute 
and  effective  as  an  act  of  revocation.  As  has  been  adjudged 
in  a  thoroughly  argued  and  well-considered  case,  the  statu- 
tory obliteration  does  not  necessarily  require  the  absolute 
erasure  of  the  words  nor  necessitate  a  scratching  or  blotting 
out,  so  that  they  shall  be  illegible  and  cannot  be  read  whether 
with  or  without  a  glass,  though  perhaps  there  may  be  cases  to 
the  contrary.  These  various  decisions  show  that  the  oblitera- 
tion which  the  statute  requires  is  something  which  shall  be 
operative  to  demonstrate  the  invalidity  of  the  document  when 
it  is  produced  in  evidence.  We  now  come  to  the  direct  ques- 
tion whether  a  line  drawn  through  a  signature,  as  was  done 
in  the  present  case,  accompanied  by  two  lines  drawn  through 
each  part  of  the  name,  is,  under  this  term  an  obliteration  and 
whether  it  is  a  revocation  of  the  will.  We  are  not  without 
direct  decisions  on  the  point.  There  are  two  cases  cited 
below,  one  f i-om  Pennsylvania,  and  one  from  the  house  of  lords 
directly  passing  on  the  proposition.  The  Pennsylvania  case 
directly  says,  **  A  line  dmwn  through  the  writing  is,  doubt- 
less, obliteration,  though  it  may  leave  it  as  legible  as  it  was 
before."  In  the  house  of  lords,  the  case  decided  in  1878,  and 
argued  on  one  side  by  Judah  P.  Benjamin,  who  was  well 
known  in  this  country  as  an  able  lawyer,  and  by  Wills  and 
Mellor  on  the  other  side,  is  a  direct  and  positive  construction 
of  the  act  of  Charles  II.  It  is  a  curious  circumstance  that  so 
late  as  1878,  and  after  the  passage  of  the  Victorian  act,  which 
modified  the  original  enactment,  and  was  much  more  strict 
in  its  requirements  regarding  the  destruction  of  a  will,  the 
original  statute  of  frauds  should  have  come  under  considera- 
tion. In  that  case  some  fifty  years  after  the  probate  of  the 
will  and  the  entry  upon  the  estate  thereby  granted,  eject- 
ment was  brought  by  the  heir  at  law  of  the  devisee  to  recover 
certain  property  devised  by  the  will.  The  case  tunied  on  an 
alteration  in  the  will.     As  originally  drawn  there  was  a  devise 
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to  Elizabeth  Ely,  in  the  language  of  the  instrument,  "  to  hold 
onto  her,  the  said  Elizabedi  Ely,  her  heirs  and  assigns  for- 
ever." The  words  "  Ely,  her  heirs  and  assigns  forever  "  had 
been  struck  through  with  a  pen.  The  obliteration  was  more 
extensive  than  intended,  and  the  word  "  Ely  "  was  reintro- 
duced and  the  gift  then  read,  "  to  hold  to  my  said  mother 
Elizabeth  Ely,"  the  other  words  continuing  obliterated.  Evi- 
dently the  question  was  whether  Elizabeth  Ely  took  an  estate 
for  life  or  an  estate  in  fee  which  would  depend  on  the  in- 
quiry whether  the  words  "  her  heirs  and  assigns  forever " 
were  or  were  not  a  part  of  the  devise.  As  we  have  stated 
the  proposition,  the  obliteration  or  cancellation  was  almost 
identical  with  that  in  the  case  at  bar,  save  that  it  lacked  the 
upright  strokes  through  each  word  of  the  name  which  gave 
force  and  effect  and  more  evidently  expressed  an  intention 
to  obliterate,  if  possible,  than  would  the  sti-aight  line  alone. 
On  full  consideration,  after  argument  by  Loi-d  Cairns,  Lord 
Penzance  and  Lord  O'Hagan,  it  was  adjudged  the  words  were 
obliterated  within  the  proper  meaning  of  the  statute  Car.  2, 
and  Elizabeth  Ely  took  only  a  life  estate  and  the  decree  ap- 
pealed from  was  duly  affirmed.  We  regard  the  case  of  great 
significance  for  two  reasons :  in  the  first  place  this  was  the 
only  evidence  of  a  revocation  of  this  clause  of  the  will ;  in 
the  second  place  both  the  eminent  council  who  argued  the 
case  at  the  bar,  and  the  lord  chancellor  and  his  associates  who 
argued  it  before  the  house  of  lords,  each  and  all  without 
exception  and  without  variation  use  and  use  only  the  word 
"  obliteration  "  when  speaking  of  the  erasure  of  those  words. 
Manifestly  those  very  eminent  chancellors  and  those  very 
eminent  counsel  made  no  mistake  in  the  use  of  the  word 
"  obliteration  "  and  we  may  be  right  sure  had  there  been  any 
question  regarding  the  propriety  of  the  use  of  that  term,  neither 
the  council  nor  the  chanceUors  discussing  the  case  before  the 
house  of  lords  would  have  failed  to  use  another  word  if  that 
had  been  improperly  adapted  to  the  purposes  of  the  argument 
or  to  the  purposes  of  the  decision.  As  we  look  at  the  case  it 
is  a  direct  adjudication  of  the  proposition  under  consideration 
Vol.  XIV— 25 
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and  to  our  minds  it  is  both  persuasive  and  conclusive.  Swin- 
ton  V.  Bailey^  4  Law  Rep.  App.  Cas.  70 ;  Uvafin's  Appeal^  68 
Pa.  St  238 ;  Stevens  v.  Taprell,  2  Curteis's  Ec.  Rep.  458 ; 
WoodfiU  V.  Pattonj  76  Ind.  575.  Vide  also  Cheese  v.  Lov^oy^ 
2  L.  R.  Prob.  Div.  251,  Reed  v.  Harris,  83  Eng.  Com.  Law,  129, 
6  Ad.  &  El.  208,  WUl  of  Mary  P.  Ladd,  60  Wis.  187,  PHce 
V.  Powell,  3  Hurl.  &  Norm.  840,  Warner  v.  Warner's  Est.,  37 
Vt.  356,  Jackson  v.  Holloway,  7  Johns.  393,  and  Q-ay  v.  Oay^ 
60  la.  415. 

Since  we  regard  the  errors  which  the  court  committed  in 
permitting  the  introduction  of  testimony  immaterial  and  in- 
suflBcient  to  reverse  the  judgment,  and  we  adjudge  that  the 
acts  done  by  Mary  Glass  in  her  lifetime  in  the  obliteration  of 
her  signature  was  a  revocation  of  her  will  under  the  statute, 
we  conclude  the  judgment  of  the  court  below  refusing  to 
probate  the  will  con-ect,  and  it  will  therefore  be  affirmed. 

Affirmed. 


[No.  17500 
The  Concoedia  Fiee  Insurance  Company  v.  Eobstz. 

1.  Fire  Insurance— Adjustment  of  Loss—Compbomisb  and  Prom- 

ise TO  Pay — Waiver. 
Where  ao  insurance  agent  authorized  to  adjust  losses  and  to  compro- 
mise and  pay  clnims  for  his  company  adjusted  a  loss  and  compro- 
mised on  a  less  amount  than  that  claimed  hy  the  insured  which  the 
agent  expressly  promised  to  pay,  it  was  a  waiver  of  all  right  to  insist 
on  a  forfeiture  of  the  policy  on  account  of  any  breach  of  condition 
of  that  instrument,  and  in  an  action  by  the  insured  upon  the  promise 
to  pay,  the  defendant  could  not  plead  a  breach  of  the  condition 
of  the  policy  in  that  plaintiff  had  fraudulently  and  wilfully  repre- 
sented that  property  had  been  destroyed  when  in  fact  plaintiff  had 
removed  the  property  from  his  place  of  business  before  the  fire  as 
a  forfeitui*e  of  the  policy.  Such  defense  could  only  go  to  reduce 
the  recovery  of  plaintiff  by  the  value  of  the  property  represented 
to  have  been  destroyed,  but  which  was  not  destroyed. 

2.  Practice— Instructions— Harmless  Error. 

A  judgment  will  not  be  reversed  on  account  of  erroneous  instructions 
that  are  not  prejudicial  but  err  in  favor  of  the  party  seeking  to  re- 
vei*8e  the  judgment. 
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Appeal  from  the  District  Court  of  M  Paso  County. 

Mr.  J.  H.  McCoEKLE  and  Mr.  R.  S.  Anderson,  for  ap- 
pellant. 

Mr.  Geobge  H.  Kohn,  for  appellee. 

Wilson,  J. 

In  April,  1896,  a  large  portion  of  the  city  of  Cripple  Creek 
was  destroyed  by  fire.  Among  the  sufferers  was  the  plain- 
tiff iu  this  case,  who  was  there  engaged  in  business  as  a 
wholesale  and  retail  liquor  dealer.  He  was  absent  from  his 
place  of  business  at  the  time  of  the  fire,  being  in  a  distant 
part  of  the  city,  and  upon  his  return  found  his  house  and  ap- 
parentiy  all  of  the  contents  destroyed.  Covering  his  stock 
of  goods,  furniture  and  fixtures,  he  held  a  policy  of  insur- 
ance to  the  extent  of  $1,000  in  the  defendant  company. 
Within  a  few  days  after  the  loss,  the  defendant's  agent  vis- 
ited Cripple  Creek  for  the  purpose  of  inquiring  into  and  ad- 
jtisting  the  losses  of  the  company.  In  the  mean  time,  the 
plaintiff  had  found  and  recovered  a  small  part  of  his  stock, 
to  the  value  of  about  $63.00,  which  had  been  removed  from 
the  building  and  escaped  destruction.  At  the  request  of 
the  defendant's  agent,  the  plaintiff  brought  to  him  the  bills 
for  the  original  purchase  of  the  goods,  and  also  his  bank  ac- 
count,  showing  his  receipts  from  sales,  so  as  to  determine  as 
nearly  as  possible  the  amount  of  stock  destroyed.  After  in- 
vestigating these,  the  loss  for  which  defendant  was  liable 
was  finally  agreed  upon  between  the  agent  and  plaintiff  to 
be  4854.96.  This  involved  some  reduction  from  the  amount 
which  plaintiff  thought  he  ought  to  receive,  by  reason  of 
some  disagreement  between  them  as  to  the  value  of  certain 
articles,  also  as  to  the  amount  of  freight  which  had  been  paid 
upon  them  originally  by  plaintiff.  However,  they  finally 
agreed  upon  the  amount  we  have  stated.  Thereupon  the 
agent  made  out  the  proofs  of  loss  for  plaintiff,  fixing  the 
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amount  at  the  sum  agreed  upon,  and  these  proofs,  mcluding 
the  daim  for  Quch  sum,  were  signed  and  sworn  to  by  the 
plaintiff.    It  was  further  agreed  between  them  that  die  com- 
pany would  pay  the  claim  immediately,  instead  of  waiting 
the  length  of  time  which  it  could  have  done  under  the  pro- 
visions of  the  policy,  and,  in  consideration  of  this  immedi- 
ate payment,  plaintiff  agreed  to  discount  his  bill  two  per 
cent    Thereupon,  at  the  request  of  the  agent,  the  plaintiff 
surrendered  to  him  his  policy,  and  also  signed  a  receipt— 
which  appears  to  have  been  upon  one  of  the  blank  forms 
used  by  the  company — in  full  of  all  demands  upon  the  com- 
pany.    Within  a  few  days  thereafter,  the  agent,  upon  his 
return  to  his  home  and  piincipal  office  at  Pueblo,  mailed  to 
the  plaintiff  his  draft  upon  the  company,  payable  at  sight, 
for  the  sum  of  $837.87,  being  the  amount  at  which  the  loss 
was  adjusted  and  which  the  agent  had  agreed  to  pay,  less 
the  discount.     To  this  draft  was  attached  the  receipt  of  plain- 
tiff.    Shortly  afterwards,  and  before  the  draft  was  presented 
for  payment,  the  agent  received  some  information  which  led 
him  to  believe  that  the  plantiff  had  recovered  other  property 
than  that  which  he  admitted,  thus  reducing  his  loss  very 
considerably.     He  thereupon  directed  his  company  to  refuse 
pay  men  t  of  the  draft,  which  it  did.     Plaintiff  then  commenced 
this  suit  to  recover  the  sum  at  which  the  loss  had  been  ad- 
justed, and  which  the  agent  had  agreed  to  pay. 

The  only  portion  of  the  answer  to  which  it  is  necessary  to 
refer  is  the  allegation  that  the  policy  contained,  among  other 
things,  a  condition  that  it  should  be  void  if  the  insured  "  con- 
cealed or  misrepresented,  in  writing  or  otherwise,  any  mate- 
rial fact  or  circumstance  concerning  said  insurance  or  the 
subject  thereof,  or  in  case  of  any  fraud  or  false  swearing  by 
said  insured  touching  any  matter  relating  to  said  insurance 
or  the  subject  thereof,  either  before  or  after  a  loss ; "  that 
this  condition  had  been  violated  by  the  plaintiff  knowingly, 
wilfully,  and  with  the  intent  to  deceive  and  defraud  the  de- 
fendant, representing  and  stating  to  defendant  that  his  en- 
tire stock  of  goods,  wares  and  merchandise,  and  all  of  his 
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furniture  and  fixtures  were  burned  and  destroyed,  except 
the  few  articles  to  which  we  have  referred  of  the  value  of 
963.00,  and  certain  goods  stolen,  of  the  value  of  1^25.00,  when 
in  truth  and  in  fact,  just  prior  to  the  fire,  plaintiff  had  re- 
moved from  his  place  of  business  certain  stock  of  the  value 
of  several  hundred  doUai-s,  and  that  these  were  not  destroyed 
by  the  fire. 

A  number  of  assignments  of  error  upon  which  defendant  re- 
lies are  based  upon  the  theory  and  contention,  that,  under  the 
allegations  of  the  complaint,  the  action  was  upon  the  policy 
of  insurance.  To  refer  to  and  discuss  tliem  in  detail  would 
necessitate  the  insertion  in  full  in  this  opinion  of  the  volum- 
inous pleadings.  In  the  view  which  we  take  of  the  case, 
this  is  not  necessary,  and  would  serve  no  useful  purpose. 
We  think  the  defendant  is  wrong  in  this  contention.  The 
complaint,  as  we  view  it,  states  a  cause  of  action,  upon  a 
specific  promise  to  pay  after  the  adjustment  of  the  loss. 
This,  without  further  reference,  disposes  of  all  the  errors 
predicated  upon  that  contention. 

The  loss  having  been  adjusted  and  the  claim  therefor  com- 
promised at  a  specific  sum,  and  the  defendant  having  agreed 
to  pay  this  sum,  the  right  of  defendant  thereafter  to  insist 
upon  a  forfeiture  of  the  policy,  by  reason  of  any  breach  of  its 
conditions,  was  waived.  Wagner  et  aL  v.  Insurance  Co,^  143 
Pa.  St.  338 ;  Smith  v.  Insurance  Co^  62  N.  Y.  85 ;  Godchauz 
V.  I^isurance  Co.y  34  La.  Ann.  235 ;  Insurance  Co.  v.  Chestnut^ 
50  111.  112 ;  Insurance  Co.  v.  Archdeacon,  82  111.  236 ;  2  Wood 
on  Fire  Insurance,  §  460. 

As  said  by  the  court  in  the  first  cited  case : 

**  In  such  a  case,  the  action  is  not  upon  the  policy,  but 
upon  the  agreement  to  pay.    Neither,  in  such  case,  can  it 
set  up  a  breach  of  warranty,  or  of  any  of  the  conditions  of 
the  policy  in  defense,  for  adjusting  the  loss  and  promisii 
to  pay  it  is  a  waiver  of  all  breaches  on  the  part  of  the  assure 
and  of  all  defenses  which  might  have  been  made  except  f 
such  waiver.     A  breach  of  warranty,  or  of  any  condition 
the  policy,  must  be  insisted  on  when  the  claim  is  made,  ai 
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before  an  agreement  to  pay  the  loss  has  been  made.  In  other 
words,  after  an  adjustment  or  compromise  of  the  claim,  it  is 
too  late  to  impale  the  plaintiffs  on  any  of  the  sharp  conditions 
sometimes  found  in  policies  of  insurance.'^ 

Even  if  it  be  true,  therefore,  as  contended  by  defendant, 
that  plaintiff  falsely  reported,  as  lost,  goods  which  were  not 
lost,  this  would  not,  under  these  circumstances,  serve  to  wholly 
defeat  a  recovery  by  plaintiff.  Proof  of  such  fact  would  only 
go  to  the  extent  of  reducing  the  recovery  of  plaintiff  by  the 
amount  of  the  value  of  the  goods  so  reported  lost,  but  not  lost 

Defendant  strenuously  insists  that  a  number  of  the  in- 
structions of  the  court  were  erroneous.  In  the  view  which 
we  take  of  the  character  of  the  action,  as  we  have  stated,  we 
must  agree  with  him.  The  trial  court  impi'operly  gave  sev- 
eral instructions  based  upon  the  theory  that  in  the  trial  of 
this  action,  defendant  could  insist  upon  an  entire  forfeiture, 
by  proof  of  a  breach  of  the  condition  in  the  policy  to  which 
we  have  referred.  If  defendant  had  prevailed  in  the  action, 
we  would,  because  of  these  instructions,  have  been  compelled 
to  reverse  the  judgment.  The  instructions,  however,  al- 
though erroneous,  were  without  prejudice  to  the  defendant; 
they  were  wrongfully  in  his  favor.  The  only  question  to  be 
tried  was,  whether  by  mistake  or  fraud  the  defendant  had 
been  induced  to  promise  payment  for  a  greater  loss  than  that 
which  had  been  settled.  To  whatever  extent  this  could  have 
been  shown  by  defendant,  it  was  entitled  to  have  deducted 
from  the  amount  which  it  had  promised  to  pay.  This  was 
a  question  of  fact  to  be  determined  by  the  jury,  and  there 
was  sufficient  in  the  instructions  to  place  this  properly  before 
the  jury.  There  was  evidence  tending  to  show  that  the  plain- 
tiff had  saved  goods  which  were  embraced  in  his  proofs  of 
loss,  but  the  plaintiff  swore  positively  to  the  contrary.  The 
jury  evidently  believed  his  statement  and  rendered  a  verdict 
in  his  favor  for  the  full  amount  claimed.  The  evidence  was 
conflicting,  but,  there  being  sufficient  to  sustain  the  verdict, 
it  must,  under  a  well  settled  rule,  be  upheld  by  this  court. 

These  views  do  not  conflict  with  FirtmarC%  Fund  In$.  Co. 
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V.  Barker^  6  Colo.  App.  535,  cited  by  defendant,  and  wherein 
it  was  said  with  reference  to  the  facts  of  that  particular  case : 
'*The  acts  of  the  adjuster  in  fixing  the  amount  of  loss  could 
not  be  in  anything  regarded  as  a  promise  to  pay,  or  a  recog- 
nition of  the  validity  of  the  claim. "  In  that,  the  loss  was 
fixed  or  adjusted  by  an  J*  independent  adjuster, "  who,  even 
if  he  had  been  specially  authorized  so  to  do,  neither  impliedly 
nor  otherwise  promised  payment.  On  the  contrary,  as  rebut- 
ting every  presumption  of  any  such  promise,  it  appears  that 
the  adjuster,  at  the  time  of  the  adjustment,  discovered  viola- 
tions by  the  assured  of  the  conditions  of  the  policy  such  as 
to  vitiate  it,  and  so  notified  the  company  at  the  time  he  re- 
ported the  amount  of  loss  as  fixed  or  adjusted  by  him.  The 
company  thereupon  refused  to  pay  the  loss.  In  the  case  now 
before  us,  there  was  an  ascertainment  or  adjustment  of  the 
loss,  a  compromise  settlement  with  the  insured  as  to  the 
amount  to  be  paid  in  full  of  his  claim,  and  an  express  prom- 
ise to  pay  by  a  general  agent  of  the  company,  whose  author- 
ity to  act  for  and  bind  the  company  in  every  respect  is  undis- 
puted. It  is  upon  this  agreement  to  pay  after  adjustment 
of  loss — ^plainly  a  new  contract,  independent  in  every  par- 
ticular of  the  original  contract  of  insui-ance — the  suit  at  bar 
is  based. 

Without  referring  in  detail  to  the  large  number  of  assign- 
ments of  error,  what  we  have  said  covers  and  settles  all. 
Being  unable  to  preceive  any  material  error  prejudicial  to  the 
defendant,  the  judgment  must  be  affirmed. 

Affirmed* 
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{ISO.  171«.] 
Bailey  et  al.  v.  Brown  et  al. 

TBUST  DBBDS — FOBECLOSURB  SaLB— ACTION  TO  SbT  ASIDB. 

A  foreclosui-e  sale  under  a  deed  of  trust  will  not  be  set  aside  on  tlie 
ground  that  the  trustee  by  mistake  had  misunderstood  the  time  to 
which  a  postponement  of  the  sale  had  been  arranged  by  his  coun- 
sel, where  the  beneficiaries  in  the  trust  deed  were  not  responsible 
for  such  mistake  and  had  offered  to  extend  the  loan  upon  the  pay- 
ment of  interest 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  John  R.  Smith,  for  appellants. 

Messrs.  Benedict  &  Phelps  and  Mr.  Horace  Phelps, 
for  appellees. 

BiSSELL,  P.  J. 

In  June,  1888,  Mrs.  Bailey  and  her  husband  borrowed  some 
$24,000,  giving  therefor  two  notes,  one  of  $20,000  and  one 
of  $4,000.  The  larger  note  was  payable  two  years  after 
date  and  secured  by  trust  deed  on  certain  property  in  the 
city  of  Denver.  The  smaller  note  was  paid,  but'the  larger 
one  was  unliquidated  at  the  time  of  the  events  which  led  to 
this  suit.  In  November,  1896,  under  the  power  contained  in 
the  trust  deed.  Brown  Brothers,  who  were  the  beneficiaries 
therein,  advertised  the  pmperty  to  enforce  the  payment  of 
the  note,  which  was  more  than  six  years  past  due.  There 
was  a  very  considerable  arrearage  of  interest  at  the  date  of 
the  advertisement,  just  exactly  how  much  it  is  unnecessary 
to  state,  but  it  was  upwards  of  #4,000,  which  was  more,  as 
we  gather,  than  two  years'  interest.  At  this  time  Mr.  Bailey 
was  in  New  York,  and  learning  of  the  advertisement  was 
very  desirous  to  postpone  the  sale,  expecting  to  carry  out 
some  transaction  in  which  he  was  engaged,  whereby  he  ex- 
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pected  to  realize  enough  money  to  take  care  of  the  debt  or  of 
such  part  of  it  as  was  most  immediately  pressing.  He  com- 
municated with  Judge  Helm  in  rega^rd  to  the  matter,  who 
represented  him  and  saw  Brown  Brothers  with  reference  to 
the  postponement  of  the  sale.  Judge  Helm  seems  to  have 
had  full  authority  to  act,  but  in  his  desire  to  procure  a  post- 
ponement Bailey  seems  also  to  have  consulted  another  attor- 
ney, Mr.  Roberts,  that  there  might  be  no  mistake  respecting 
the  postponement.  Bailey  borrowed  f  1,000  in  New  York 
and  deposited  it  to  the  credit  of  the  Browns  in  Kountz 
Brothers'  bank,  and  advised  the  Browns  and  probably  his  at- 
torneys respecting  his  deposit.  The  matter  of  this  deposit 
and  the  nature  of  his  application  for  a  postponement,  or  the 
consideration  for  the  payment  of  the  money,  are  the  only 
things  about  which  there  is  any  dispute,  all  parties  agreeing 
in  regard  to  the  other  terms  and  facts  of  the  transaction. 
The  only  difference  arises  over  the  supposed  condition  at- 
tached to  the  payment  of  the  •tl,000  and  its  obligatory  and 
binding  force  on  the  beneficiaries  in  the  deed.  At  all  events, 
disregarding  what  Bailey  supposed  was  the  agreement,  the 
sale  which  was  advertised  to  take  place  on  the  8th  of  Decem- 
ber was  canceled.  It  was  readvertised  for  sale  on  the  19th 
day  of  January,  which  gave  Bailey  forty-two  days'  extension 
of  time  in  which  to  pay  the  accrued  interest  and  do  what  else 
the  holders  of  the  security  might  require.  On  the  19th  the 
property  was  sold  and  of  that  Mr.  Bailey  was  advised  imme- 
diately by  letter,  and  he  protested  on  the  ground  that  he  had 
paid  the  41,000  on  the  condition  that  he  should  have  an  ex- 
tension of  ninety  days.  In  June  following  he  filed  this  bill 
to  set  aside  the  sale  on  the  ground  of  mistake,  offering  to  pay 
what  might  be  found  to  be  due  on  an  accounting,  and  the 
matter  was  submitted  in  October  and  the  decree  delayed  for 
a  month  to  give  the  parties  an  opportunity  to  make  some  ar- 
rangement for  time  on  the  loan.  Brown  Brothers  seem  to 
have  been  very  willing  to  do  whatever  was  necessary  to  en- 
able the  Baileys  to  get  out  of  the  difficulty,  and  made  a  good 
many  offers  of  adjustment  which  would  have  been  very  satis- 
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factory  bad  Mr.  Bailey  had  his  money  or  if  be  had  been  able 
to  raise  any.  In  fact  Brown  Brothers  offered  to  renew  the 
loan  for  f  16,000,  Bailey  paying  the  balance,  and  in  the  mean 
time  take  off  twenty-five  per  cent  of  all  the  interest  which 
had  accumulated  and  which  should  accumulate  during  the 
period  of  the  extension.  It  was  a  very  liberal  offer  on  the 
pai-t  of  the  creditors,  but  Mr.  Bailey  was  unable  to  raise  any 
money  or  to  do  anything  with  reference  to  the  i-edemption  of 
the  property. 

The  whole  theory  of  the  bill  was  grounded  on  an  alleged 
mistake.  It  was  averred  that  Bailey  was  misled  and  is  there- 
fore entitled  to  a  readvertisement.  We  do  not  discover  suf- 
ficient equities  in  the  case  to  entitle  the  BaUeys  to  this  reUef. 
We  very  gravely  doubt  whether  there  was  in  the  original 
arrangement  any  condition  that  a  ninety  days'  extension 
should  be  given  before  the  $1,000  should  be  paid.  Doubtless 
Mr.  Bailey  so  wix)te  the  Brown  Brothers,  but  antecedently 
to  the  time  that  communication  was  received  Judge  Helm, 
having  authority  to  act,  had  already  negotiated  with  them, 
and  had  agreed  that  the  sale,  which  was  advertised  for  the 
8th  of  December,  should  be  canceled  and  the  property  re- 
advertised  aud  forty-two  days'  extension  secured  to  Mr. 
Bailey  for  the  purpose  of  raising  the  money,  he  in  the  mean 
time  paying  this  $1,000  for  this  extension.  Whatever  may 
have  been  Mr.  Bailey's  purpose,  and  however  much  he  may 
have  desired  the  ninety  days'  extension,  he  placed  no  such 
limitation  on  the  power  of  the  attorney  who  had  apparent  au- 
thority to  act  in  the  premises,  and  who  made  an  agreement 
binding  on  the  parties.  Of  this  arrangement  Mr.  Bailey  was 
duly  advised  and  a  letter  from  Judge  Helm  of  December  10 
conveyed  to  him  full  information  of  what  had  been  done,  the 
amount  of  interest  which  would  be  due  on  the  6th  of  Jan- 
uary, 1897,  the  taxes  to  be  paid,  the  interest  on  them  and 
distributing  the  $1,000  according  to  the  statement  contained 
in  the  letter.  •  The  letter  also  contained  the  statement  that 
Brown  Brothers  would  extend  the  loan  if  he  would  pay  tbe 
balance  of  the  interest,  throwing  off  twenty-five  per  cent  of 
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it,  and  if  he  would  pay  a  year's  interest  in  advance,  they 
would  extend  the  loan  for  a  year  and  deduct  twenty-five  per 
cent  from  that  year's  interest.  Of  this  Mr.  Bailey  was  duly 
advised  before  the  middle  of  December  and  had  more  than 
thirty  days  for  the  purpose  of  carrying  out  the  arrangement 
which  his  attorney  had  very  successfully  made  in  his  behalf. 
If  Mr.  Bailey  had  had  any  money  or  had  been  able  in  any- 
wise to  pay,  the  proposition  was  an  exceedingly  good  one, 
and  he  certainly  would  have  embi-aced  it,  the  loan  would 
have  been  extended,  the  interest  reduced  and  the  arrearages 
paid  off  and  the  property  would  not  have  been  subject  to 
sale.  We  do  not  deem  it  necessary  to  further  extend  the 
opinion  by  a  recital  of  the  other  evidence  or  to  state  the  dif- 
ferences between  the  witnesses.  This  is  a  substantial  history 
of  the  transaction.  We  are  wholly  unable  to  discover  from 
the  records  that  the  Baileys  were  misled  by  the  proceedings, 
or  that  anything  was  done  by  the  Brown  Brothers  otherwise 
tlian  very  leniently  to  exercise  their  strict  legal  rights  which 
were  totally  unaffected  so  far  as  we  can  discover  from  any 
outstanding  equities  on  behalf  of  the  Baileys  by  reason  of 
the  payment  of  the  $1,000  or  by  reason  of  any  other  equitable 
consideration. 

The  decree  which  was  entered  on  this  testimony  in  the 
court  below  was  entirely  right ;  we  can  discover  no  legal  er- 
rors in  the  record  and  the  judgment  will  accordingly  be  af- 
firmed. 

'AffivTned* 


[No.  1719.] 

Ebdman  et  al.  v.  Hardesty. 

1.  PBOiassoBT  NoTxs— DBMAin>  OF  Payment. 

It  is  not  essential  that  a  demand  be  made  on  the  maker  of 

bringing  an  action  against  him  on  the  note.    A  de 

a  pi-erequisite  to  the  enforcement  of  the  liability  of  sc 

-  son  who  stands  in  the  position  of  indorser,  guarantoi 

the  maker. 
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2.  Pbactiob—Ajcbndment— Summons. 

A  sammons  signed  by  an  attorney  is  subject  to  amendment  by  the 
court. 

8.  Pbactice— Summons— MiSNOMBB— Amendment. 

In  an  action  upon  a  promissory  note  where  the  complaint  correctly 
stated  the  names  of  the  makers,  but  the  summons  misstated  the  mid- 
dle initial  of  one  of  the  defendants  and  the  summons  was  served 
upon  the  right  defendant  and  he  appeared  specially  to  move  to  quash 
the  summons,  his  motion  to  quash  was  properly  overmled,  and  the 
summons  was  properly  amended  upon  motion  of  plaintiff  by  insert- 
ing the  proper  initial. 

Appeal  from  the  County  Court  of  Arapahoe  County. 
Mr.  O.  A.  Erdman,  for  appellantB. 
Messrs.  Allen  &  Webster,  for  appellee. 
BiSSELL,  P.  J. 

This  is*  an  ordinary  action  on  a  promissory  note,  dated 
May  6, 1896,  due  a  year  after  date  with  specified  interest  and 
pa3rable  at  the  First  National  Bank.  The  note  was  signed 
F.  C.  Erdman  and  Geo.  W.  Long,  Jr.  The  complaint  con- 
tains all  the  allegations  requisite  to  a  statement  of  a  cause  of 
action  on  a  promissory  note  and  concludes  with  a  prayer  for 
judgment.  The  complaint  correctly  stated  the  names  of  the 
makers  of  the  paper.  The  summons  was  signed  by  one  of 
the  attorneys  for  the  plaintiff,  and  it  named  Erdman  as  F.  H. 
Erdman.  In  no  other  particular  was  the  summons  informal 
or  inaccurate.  It  conformed  to  the  statute  and  corresponded 
with  the  complaint  save  as  to  the  initial. 

Long  demurred  on  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  Accord- 
ing to  the  argument  filed  in  support  of  the  demuri*er  and  as 
a  basis  on  which  to  attack  the  judgment,  it  seems  to  be  seri- 
ously urged  the  complaint  is  defective  because  it  failed  to 
state  a  demand  on  the  makers.  This  proposition  is  easily 
disposed  of  by  the  suggestion  of  the  long  established  principle 
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that  a  demand  on  the  maker  is  not  essential  to  an  action 
against  him,  and  is  only  a  prerequisite  to  the  enforcement 
of  the  liability  of  some  third  person  who  stands  in  the  rela- 
tion of  indorser,  guarantor,  or  surety  for  the  maker's  per- 
formance. 

The  other  point  relied  on  respects  the  mistake  in  the  sum- 
mons. Erdman  appeared  specially  and  moved  to  quash  the 
summons,  stating  that  his  name  was  Frederick  C.  Erdman, 
relying  on  the  suggestion  that  he  was  not  the  person  named 
in  the  summons,  and  that  the  summons  served  on  him,  as 
appeared  from  his  aflBdavit,  contained  the  name  F.  H.  Erd- 
man in  place  of  F.  C.  There  was  a  motion  for  leave  to  cor- 
rect the  summons  by  the  insertion  of  the  letter  C.  and  of 
course  for  a  judgment  against  Erdman  who  had  appeared  spe- 
cially, to  attack  the  proceedings  by  which  he  was  brought  into 
court.  Both  motions,  the  one  to  quash,  and  the  other  to 
amend,  seem  to  have  been  heard  at  the  same  time  and  the 
court  denied  the  motion  to  quash,  gave  leave  to  amend,  the 
summons  was  thereupon  amended  and  there  being  na  defense 
judgment  was  subsequently  entered  against  both  defendants. 
It  is  insisted  this  was  error  and  the  court  was  without  au- 
thority to  amend  the  notice  by  which  the  right  person  was 
served  and  brought  into  court.  The  contention  is  not  de- 
fensible. I  have  always  been  of  the  personal  opinion  motions 
to  quash  a  summons  ought  not  to  be  entertained  when  intei> 
posed  by  the  one  upon  whom  it  was  served,  if  he  was  the  right 
party  to  the  suit.  It  is  the  theory  of  some  codes,  and  in  any 
judgment  they  more  nearly  harmonize  with  modem  procedure, 
that  when  the  defendant  comes  into  court  for  any  purpose, 
he  is  there  for  all  purposes  and  the  court  thereby  acquires 
absolute  jurisdiction  over  his  person  and  may  proceed,  the 
papers  being  amended  if  they  require  it,  to  final  judgment 
against  the  person  who  has  thus  entered  its  jurisdiction.  The 
rule  has  not  been  fully  recog^iized  in  Colorado,  but  the  su- 
preme court  has  gone  far  enough  to  justify  the  present  pro- 
cedure. As  was  stated  at  the  outset  this  summons  was  signed 
by  the  attorney  as  permitted  by  the  statute,  and  thereby  F.  C. 
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Erdman  was  given  notice  of  the  pendency  of  the  suit  The 
notice  accomplished  its  purpose  and  brought  the  right  man 
into  court  who  moved  to  quash  it  There  is  no  question  con- 
cerning the  right  to  amend  a  writ  because  a  summons  signed 
by  an  attorney  is  not  a  process  but  a  notice  under  the  code, 
or  a  proceeding,  as  perhaps  it  might  be  more  accurately  termed, 
whereby  the  person  who  is  named  as  a  defendant  is  brought 
into  court  Jto  defend  the  action.  Comet  Con,  Mining  Co,  v. 
Fro%t^  15  Colo.  310.  This  being  true,  it  is  quite  evident 
under  our  very  liberal  code  provisions,  it  is  a  subject  of  amend- 
ment. The  several  sections  of  the  code  which  govern  the 
matter  are  76,  77  and  78.  Thereby  the  court  is  given  full 
power  and  authority  to  amend  or  correct  any  pleading  or  pro- 
ceeding, it  may  add  or  strike  out  a  name,  or  correct  a  mis- 
take in  the  name  of  a  party,  or  a  mistake  in  any  other  re- 
spect. It  is  likewise  true  thereunder,  if  the  plaintiff  be 
ignorant  of  the  name,  he  can  state  any  name,  with  proper 
averments,  and  when  the  true  name  is  discovered,  he  is  at 
liberty  to  correct  it.  This  court  is  likewise  inhibited  from 
reversing  the  case  because  of  this  defect,  if  it  be  one,  because 
by  the  terms  of  section  78,  the  court  is  bound  to  disregard 
any  error  or  defect  in  the  proceedings  which  do  not  affect 
the  substantial  rights  of  the  parties.  It  is  quite  plain  the 
error  worked  no  substantial  injury.  Notice  was  served  on 
the  right  party  who  came  into  court  And  sought  to  avoid  judg- 
ment by  attacking  the  notice,  and  being  in  court,  the  court 
had  full  power  to  correct  the  mistake,  and  it  being  corrected 
and  there  being  no  defense  interposed,  and  no  other  action 
taken  by  Erdman,  the  court  was  fully  justified  in  proceeding 
to  the  entry  of  judgment  against  him. 

We  discover  no  error  in  the  record  and  the  judgment  will 
accordingly  be  affirmed. 

Affimted* 
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[Ko.  1717.] 
KiLPATBiOK,  Administratrix,  v.  Haley. 

1.  Pleading — Contracts — Assumption  of  Mobtoagb  Debt. 

A  complaint  that  alleged  that  plaintiff  purchased  seyeral  chattels  on 
which  defendant  held  a  junior  chattel  mortgage,  that  defendant  was 
claiming  that  in  the  contract  of  purchase  plaintiff  assumed  and  obli- 
gated himself  to  pay  a  chattel  mortgage  senior  to  that  of  defendant, 
when  in  fact  plaintiff  only  agreed  to  pay  the  overdue  interest  on 
such  senior  chattel  mortgage,  and  asking  for  a  construction  and  if 
necessary  a  reformation  of  the  contract  and  for  such  other  relief  as 
to  the  court  might  seem  meet  and  proper,  stated  a  cause  of  equi- 
table action  against  defendant,  since  if  plaintiff  had  agreed  by  the 
terms  of  his  conti-act  to  assume  and  pay  off  the  senior  chattel  mort- 
gage, the  junior  chattel  mortgage  of  defendant  would  become  as 
against  plaintiff  a  prior  lien  upon  the  chattels. 

2.  Pleaj>ing — Allegation  of  Facts— Legal  Conclusion. 

Where  a  complaint  alleges  facts  from  which  a  legal  conclusion  would 
necessarily  aiise,  it  is  not  necessary  to  allege  the  legal  conclusion. 

8.  Pleading — Contracts— Pabties. 

In  an  action  to  construe  and  reform  a  contract  .to  which  defendant  was 
not  a  party,  where  the  complaint  states  a  cause  of  action  against 
the  defendant,  the  defendant  by  answer  must  either  disclaim  or  set 
up  some  facts  showing  that  some  right  of  his  would  be  prejudically 
affected  if  the  relief  prayed  for  be  granted,  else  judgment  will  be 
entered  for  plaintiff  on  the  pleading,  with  costs  against  the  defend- 
ant. 

4.  Judgments — Execution — Administratobs. 

In  entering  a  judgment  against  an  administrator,  it  is  eri'or  to  award 
execution;  the  judgment  in  such  case  should  be  that  it  be  payable 
out  of  the  estate  of  deceased  in  due  course  of  administration,  but 
such  error  does  not  make  it  necessary  to  remand  such  j  udgment  to 
the  trial  court,  but  the  judgment  in  proper  form  may  be  entered  in 
the  appellate  court. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Thomas  H.  Hood,  for  appellant 

Mr.  W.  T.  Hughes,  for  appellee. 

Wilson,  J. 
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In  May,  1892,  plaintiff  Haley  and  L.  H.  Dickson,  alleged 
to  have  been  acting  as  agent  for  his  wife  Emily  Dickson,  en- 
tered into  a  written  contract,  whereby  the  latter  agreed,  for 
certain  considerations  therein  named,  to  sell  to  the  former  and 
convey  to  him  by  good  and  sufficient  warranty  deed  certain 
lots  in  the  city  of  Denver  upon  which  was  situated  the  St 
Cloud  liotel,  and  also  all  the  furniture,  fixtures  and  house- 
hold goods  therein,  subject,  however,  to  the  incumbrance  of 
three  deeds  of  trust  upon  the  realty  and  one  chattel  mortgage 
upon  the  furniture.  Within  two  days  thereafter,  the  contract 
was  consummated  by  the  execution  of  a  deed  to  the  property 
by  Mrs.  Emily  Dickson.  There  was  at  the  time  of  these 
transactions  a  junior  chattel  mortgage  upon  the  furniture  held 
by  J.  6.  Kilpatrick,  since  deceased,  and  of  whose  estate  the 
appellant  herein  is  administratrix.  This  mortgage  was  not 
mentioned  in  the  contract  between  Dickson  and  Haley.  The 
complaint  herein,  after  reciting  these  facts,  alleges,  inter  aHa^ 
that  said  Kilpatrick  was  claiming  that  plaintiff  assumed  and 
obligated  himself  to  pay  all  the  mortgage  indebtedness  de- 
scribed in  the  original  contract  to  which  we  have  alluded,  and 
that  such  claim  was  being  based  upon  the  following  provision 
in  the  contract :    . 

"  Said  party  of  the  second  part  (the  plaintiff  herein)  agree- 
ing to  assume  all  interest  as  now  shown  by  holders  of  a  cer- 
tain mortgage  and  three  deeds  of  trust  and  insurance  policy 
thereon." 

The  plaintiff's  contention  was,  that  in  fact  and  in  truth, 
this  provision  was  intended  simply  to  express  the  agreement 
of  the  parties  that  he  should  assume  and  pay  certain  overdue 
interest  upon  the  chattel  mortgage  and  the  deeds  of  trust  re- 
ferred to  in  the  contract  of  sale. 

One  Farrar  and  Annie  C.  Bates  were  also  made  parties  de- 
fendant upon  the  ground  that  they  held  or  had  held,  some  of 
the  indebtedness  described  in  the  contract,  and  that  plaintiff 
had  been  informed  that  they  had,  or  claimed,  some  interest 
touching  and  relating  to  the  premises.  Plaintiff  further 
averred  that  founded  upon  the  alleged  misconception  of  this 
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provision  in  the  contract,  farther  and  other  claims  might  be 
made  against  him  unless  he  was  given  full  and  adequate  relief, 
and,  if  necessary,  a  reformation  of  said  contract  and  deed. 
The  prayer  of  the  complaint  was,  that  the  contract  and  deed 
be  adequately  reformed  and  their  meaning  declared,  and 
Hiat  the  defendants,  and  each  of  them,  should  be  enjoined 
from  making  further  claim  or  pi-etense  that  plaintiff  was  per- 
sonally liable  under  the  contract  and  deed.  None  of  the 
defendants  appeared,  except  Mrs.  Eilpatrick.  She  demurred 
to  the  complaint  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  her,  which, 
being  overruled,  she  answered.  The  answer  was  substantially 
a  denial,  on  information  and  belief,  of  the  various  matters 
alleged  in  the  complaint,  except  the  allegation  that  the  de- 
fendant was  claiming  that,  by  the  clause  in  the  contract  to 
which  we  referred,  the  plaintiff  had  assumed  and  obligated 
himself  to  pay  all  the  mortgage  indebtedness  described  in 
the  complaint.  With  reference  to  this,  the  answer  said  noth- 
ing. Upon  motion  of  the  plaintiff,  judgment  upon  the  plead- 
ings was  rendered  in  his  favor,  and  against  this  defendant. 
Such  judgment  is  in  the  following  words :  « 

"  It  is  considered  by  the  court  that  the  plaintiff  Ora  Haley 
did  not  assume  and  undertake  to  pay  the  incumbrances  men- 
tioned in  the  agreement  of  May  25, 1892,  and  set  up  in  plain- 
tiff's complaint  herein  entered  into  by  and  between  said 
plaintiff  and  said  defendant  Emily  Dickson,  by  her  husband 
Lewis  H.  Dickson. 

"  It  is  further  considered  by  the  court  that  said  plaintiff  do 
have  and  recover  of  and  from  said  defendant  Annie  L.  Kil- 
patrick,  administratrix  of  the  estate  of  James  G.  Kilpatrick, 
deceased,  his  costs  by  him  in  this  behalf  laid  out  and  expended, 
to  be  taxed,  and  have  execution  therefor.'' 

It  will  be  observed  that  the  judgment,  so  far  as  the  merits 
of  the  case  are  concerned,  was  simply  a  finding  of  fact  by  the 
coort,  and  did  not  embrace  an  injunctive  order  as  prayed  for 
by  the  plaintiff. 

The  chief  contention  of  counsel  for  appellant  is,  that  the 
Vol-  xrv— 26 
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complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  ber.  He  bases  this  upon  the  ground  that 
because  the  suit  is  one  for  the  reformation  of  a  written  in* 
strument,  the  complaint  wholly  fails  to  allege  the  existence 
of  certain  matters  which  are  essential  in  order  to  maintain 
such  a  suit.  These  matters,  in  our  view  of  the  case,  it  is 
not  necessary  to  enumerate,  nor  to  discuss.  We  think  that 
the  complaint,  although  somewhat  inartificially  drawn,  and 
containing  matter  which  was  possibly  not  necessary,  yet  was 
sufficient  to  sUite  an  equitable  cause  of  action  under  the 
provisions  of  section  21  of  the  code.  The  simple  &ct  that 
plaintiff,  in  his  prayer,  asked  that  the  contract  be  reformed 
or  construed  does  not  necessarily  stamp  the  action  as  one 
exclusively  of  this  character.  He  prayed  also  for  such  relief 
as  to  the  court  might  seem  meet  and  proper  in  the  premises. 
It  is  true,  the  complaint  did  not  specifically  allege  wherein 
the  claim  of  Kilpatrick,  as  to  the  meaning  of  the  disputed 
clause  in  the  contract,  would  prejudicially  affect  the  rights  of 
plaintiff,  but  it  did  allege  facts  from  which  the  legal  conclu- 
sion would  necessarily  arise  that  the  assertion  and  main- 
tenance -of  said  claim  would  injuriously  affect  him«  because, 
if  the  contention  of  Kilpatrick  was  correct  that  plaintiff  had 
agreed  by  the  terms  of  bis  contract  to  assume  and  pay  off 
the  senior  chattel  mortgage  upon  the  furniture,  then  the 
junior  chattel  mortgage  of  Kilpatrick  would  become,  as 
against  plaintiff,  a  prior  lien  upon  the  furniture.  Having 
alleged  the  facts,  it  was  not  necessary  for  him  to  allege  the 
legal  conclusion.  The  motion  of  plaintiff  for  judgment  on 
the  pleadings  was  properly  sustained.  The  defendant  by 
her  answer  did  not  raise  any  issue,  that  is,  any  issue  which 
she  was  entitled  to  raise.  Under  the  issue  tendered  by  the 
complaint,  she,  not  being  a  party  to  the  contract,  was  entitled 
to  do  only  one  of  two  things :  either  to  wholly  disclaim,  or  in 
her  answer  to  set  up  some  facts  showing  that  some  right  of 
hers  would  be  prejudicially  affected  if  the  claims  of  plaintiff 
should  be  sustained  and  the  relief  prayed  for  be  granted. 
She  did  neither.    Counsel  for  appellant,  in  his  brief,  expresses 
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some  doubt  as  to  whether  the  judgment  in  this  case  would 
be  effectual  for  any  practical  purpose  against  Mrs.  Kilpat- 
rick,  but  nevertheless  felt  it  "dangerous,"  he  saj'S,  to  dis- 
claim, through  fear  that  it  might  possibly  embarrass  his  client 
in  a  suit  which  is  now  pending,  it  is  claimed,  between  the 
same  parties  in  the  United  States  circuit  court  for  this  cir- 
cuit, growing  out  of  this  same  transaction.  About  this,  we 
have  no  opinion  to  express,  but  it  would  seem  that  the  judg- 
ment in  this  case  does  not,  as  we  have  said,  enjoin  any  of 
the  parties  from  asserting  any  claims  which  they  might  have, 
nor  has  the  question  been  raised,  by  either  the  pleadings  or 
the  judgment  in  this  cause,  which  was  the  controlling  ques- 
tion in  the  federal  case  to  which  we  have  been  cited.  £11- 
patHck  V.  Haley,  66  Fed.  Rep.  133. 

It  was  there  held  that  the  purchase  by  Haley  of  the  first 
chattel  mortgage  on  the  furniture  had  the  effect  of  discharg- 
ing that  incumbrance. 

There  was,  however,  one  error  which  was  fatal  to  this 
judgment,  as  entered  up,  and  that  was  that  the  plaintiff 
recover  against  Mrs.  Kilpatrick,  administratrix,  etc.,  his  costs, 
and  that  he  have  execution  therefor.  This  last  provision 
was  expressly  contrary  to  the  statute.  No  execution  can 
issue  on  a  judgment  against  an  executor  or  an  administrator. 
The  judgment  in  such  case  should  be  that  it  be  payable  out 
of  the  estate  of  the  deceased,  in  due  course  of  administra- 
tion. Gen.  Stats,  sec.  3618;  Mattison  v.  Childs^  5  Colo.  79; 
Lamping  v.  KeenaUy  9  Colo.  392. 

For  this  reason,  the  judgment  was  improper,  but  no  fur- 
ther trial  being  required  in  the  view  which  we  take  of  the 
case,  it  will  not  be  necessary  to  remand  it  for  this  reason. 
The  judgment  in  proper  form  will  be  entered  up  in  this 
courts  and,  as  corrected,  will  be  affirmed. 

Affirmed, 
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[Vo.  1721.] 
Leupebt  v.  Shields  et  al. 

1.  Marbiaob  ahd  Divobce — CoNTBACTs— Public  Poliot. 

A  contract  to  marry  pending  proceedings  for  divorce  and  while  the  con- 
tracting hosband  was  the  lawful  husband  of  another  woman,  of 
which  the  contracting  wife  had  knowledge,  was  contrary  to  public 
policy  and  good  morals  and  utterly  yoid. 

2.  Divorce  and  Alimont— Noticb  of  Dbcbbb. 

Where  a  woman  who  was  a  witness  in  a  divorce  suit,  and  had  knowl- 
edge of  the  purposes  of  the  suit,  afterwards  married  the  divorced 
husband  she  is  chargeable  with  notice  of  the  contents  of  the  decree 
and  is  chargeable  with  notice  of  a  judgmentfor  alimony  against 
the  husband. 

8.  Fbauoulent  Convey anob— Husband  and  Wife. 

Where  a  divorced  husband  with  a  judgment  for  alimony  against  him 
married  another  woman  who  had  full  knowledge  of  the  decree  of 
divorce  and  judgment  for  alimony,  in  pursuance  of  a  marriage  oon- 
tract  entered  into  prior  to  the  divorce,  conveyed  to  his  new  wife 
real  estate  and  retained  no  property  from  which  the  judgment  for 
alimony  could  be  made,  the  conveyance  to  the  new  wife  was  fraud- 
ulent and  void  and  the  property  waa  subject  to  the  judgment  for 
alimony. 

Appeal  from  the  Dietrict  Oaurt  of  El  Paso  County. 

Mr.  H.  McGarey,  Mr.  J.  Fields  and  Mr.  Geoboe  Gard- 
ner, for  appellant. 

Mr.  Jno.  K.  Vanatta,  for  appellees. 

Thomson,  J. 

This  is  a  suit  by  Clara  Leupert,  a  judgment  creditor  of 
Charles  P.  Shields,  to  set  aside  an  alleged  fraudulent  con- 
veyance of  real  estate  by  him  to  Martha  M.  Sliields,  and  sub- 
ject the  property  to  the  payment  of  her  judgment. 

The  complaint  alleged  that  in  1893  the  plaintiff,  who  was 
the  wife  of  Charles  P.  Shields,  obtained  a  decree  of  divorce 
from  him  in  the  circuit  court  of  Cook  county,  Illinois,  to- 
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gether  with  a  judgment  for  alimony  in  the  sum  of  $1,500, 
and  for  a  solicitor's  fee  in  the  sum  of  $50.00 ;  that  Charles 
P.  Shields,  having  removed  to  the  state  of  California,  the 
plaintiff's  demand  was  reduced  to  judgment  against  him  in 
that  state,  and  that  in  an  action  against  him  upon  the  latter 
judgment,  in  the  district  court  of  El  Paso  county,  in  this 
state,  of  which  he  had  become  a  resident,  and  where  the  prop- 
erty in  question  was  situate,  she  again  recovered  judgment. 

The  answer  alleged  that  the  defendant  was  the  wife  of 
Charles  P.  Shields ;  that  she  married  him  in  consideration  of 
his  agreement  to  pay  her  the  sum  of  jf3,500,  to  be  invested 
as  she  might  see  fit ;  that  she  was  the  owner  of  the  property 
described  in  the  complaint ;  that  it  was  not  put  into  her  name 
with  the  intent  to  defraud  the  plaintiff,  and  that  when  she 
received  the  money  she  had  no  knowledge  that  Shields  was 
indebted  ^  the  plaintiff. 

The  replication  averred  that  the  defendant  and  Shields 
were  married  on  the  same  day  that  the  decree  for  divorce  and 
alimony  was  rendered,  and  that  the  defendant  then  had  full 
knowledge  of  the  facts. 

The  divorce  proceedings  were  in  evidence.  The  bill  of 
complaint  was  filed  on  the  9th  day  of  November,  1893.  It 
charged  adultery  committed  by  Shields  with  the  defendant, 
whose  name  was  then  Martha  Riedel.  The  decree  was  ren- 
dered on  the  20th  day  of  December,  1893.  It  awarded  to 
the  defendant  a  divorce  as  prayed,  with  #1,500  as  alimony, 
and  f50.00  as  solicitor's  fee.  On  the  day  the  decree  was 
rendered.  Shields  and  Martha  Riedel  were  together  in  Crown 
Point,  Indiana,  and  a  telegraphic  message  being  received  by 
him  that  the  divorce  was  granted,  the  two  were  immediately 
married.  It  appears  that  after  the  plaintiff  had  recovered 
her  judgment  in  California,  Shields  sought  relief  against  it 
under  the  insolvent  laws  of  that  state,  but  the  relief  was 
denied.  The  oflScial  reporter  of  the  court  in  which  the  pro- 
ceedings were  had,  testified  that  the  defendant  was  a  witness 
in  the  case,  and  stated  that  she  became  engaged  to  Shields 
about  a  month  before  they  were  married ;  that  by  a  contract 
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then  made  between  them,  he  was  to  give  her  $3,500  in  con- 
sideration that  she  would  many  him,  and  they  were  to  be 
married  as  soon  as  a  divorce  should  be  procured  by  his  wife 
in  the  proceeding  then  pending.  The  defendant,  who  was 
a  witness  for  himself  at  the  trial  of  this  suit,  did  not  deny 
that  she  so  testified.  In  answer  to  questions  by  her  own 
counsel,  she  undertook,  however,  to  say  that  there  was  no 
marriage  agreement  between  herself  and  Shields,  until  after 
the  receipt  of  the  telegram  announcing  the  divorce.  In  view 
of  the  facts  connected  with  their  presence  together  in  Crown 
Point,  and  the  occurrences  which  took  place  there,  this  story 
is  improbable,  and,  we  may  say,  incredible;  but  wliatever 
effect  it  might  otherwise  have  had,  was  completely  effaced 
by  her  clean-cut  statement,  given  on  cross-examination,  in 
answer  to  questions  by  counsel  for  the  plaintiff,  that  the 
marriage  contract  was  made  in  the  preceding  November. 

From  the  evidence,  it  is  beyond  question  that  the  mar- 
riage contract  was  made  while  the  plaintiff  was  still  the 
lawful  wife  of  Shields ;  and  that  after  it  was  made,  and  in 
pursuance  of  its  terms.  Shields  and  the  defendant  went  to 
Crown  Point  to  be  married  as  soon  as  they  should  receive 
news  of  the  divorce.  It  also  abundantly  appears  that  the 
defendant  was  entirely  conversant  with  the  divorce  proceed- 
ings. 

The  contract,  having  been  made  while  Shields  and  the 
plaintiff  were  husband  and  wife,  was  contrary  to  public 
policy,  repugnant  to  good  morals,  and  utterly  void.  Upon 
the  question  of  the  defendant's  knowledge  of  the  judgment 
for  alimony  when  she  received  the  money,  if  the  question 
was  of  any  importance,  as  the  court  below  seems  to  have 
thought  it  was,  and  as,  in  view  of  the  entire  evidence,  we 
think  it  was  not,  it  is  proper  to  say  that  even  if  she  had  no 
actual  information  of  what  the  judgment  was,  yet  by  virtue 
of  her  familiarity  with  the  pendency  and  purpose  of  the  suit 
in  which  it  was  rendered,  she  is  chargeable  with  knowledge 
of  the  judgment  to  as  full  an  extent  as  if  she  had  been  pres- 
ent in  court,  and  heard  it  pronounced. 
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The  money  of  Shields  was  traced  into  the  property  in  ques- 
tion,  and  the  evidence  of  the  fraudulent  nature  of  the  trans- 
action, in  pursuance  of  which  the  title  was  vested  in  the 
defendant,  and  of  the  guilty  puipose  of  both  parties  to  it,  is 
conclusive. 

The  judgment  is  reversed  and  remanded,  with  instruction 
to  the  district  court  to  enter  a  decree  in  favor  of  the  plaintiff 
for  the  full  relief  prayed  in  her  complaint. 

Beversed. 


[So.  1697.] 

The  United  States  Security  and  Bond  Company  et 
AL.  V.  Riddle. 

Tax  Sale  Cebtifioates  —  Contract  to  Redeem  ob  Assign — Spe- 
dFio  Perfoemance. 

The  holder  of  tax  sale  certificates  to  certain  town  lots  contracted  with 
the  owner  whereby  in  consideration  of  the  payment  of  a  certain  sum 
in  cash,  and  a  promise  to  pay  a  certain  other  sum  within  a  certain 
time,  he  agreed  to  give  to  the  owner  an  option  to  redeem,  after  the 
expiration  of  the  time  for  redemption,  within  a  time  to  be  agreed 
upon,  and  further  agreed  that  in  case  of  the  failure  of  the  owner  to 
pay  the  entire  amount  necessary  to  redeem  all  the  lots,  to  assign  to 
her  a  number  of  the  lots  to  correspond  with  the  amount  paid.  The 
owner  paid  pai-t  of  the  sum  fixed  to  be  paid  within  a  certain  time, 
but  failed  to  pay  the  amount  fixed,  and  the  time  having  expired, 
the  holder  of  the  certificates  refused  to  allow  the  owner  to  redeem 
the  lots  or  to  assign  to  her  the  certificates  for  the  money  already 
paid,  whereupon  the  owner  redeemed  all  the  lots  in  excess  of  what 
she  had  paid  to  the  holder  of  the  certificates  from  the  treasurer  and 
filed  suit  against  the  holder  of  the  certificates  to  compel  him  to 
assign  to  her  or  cancel  the  certificates  to  the  amount  paid  for  by 
her,  and  to  enjoin  the  treasurer  from  issuing  a  deed  thereon.  Held 
that  a  complaint  setting  forth  the  foregoing  facts  stated  a  good 
cause  of  action,  and  was  not  subject  to  demurrer.  That  plaintiff 
might  maintain  an  equitable  action  to  compel  defendant  to  assign 
to  her  the  certificates  and  to  restrain  the  treasurer  from  issuing 
deeds  thereon. 

JSrror  to  the  District  Court  of  Arapahoe  County. 
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Messrs.  Tebbetts  &  Seabs,  for  plaintiffs  in  error. 

Mr.  Herbert  M.  Monroe,  of  counsel. 

Mr.  B.  F.  Harrington,  for  defendant  in  error. 

BiSSELL,  P.  J. 

This  appeal  from  a  judgment  sustaining  a  demurrer  to  the 
complaint  can  be  resolved  without  the  consideration  of  the 
principal  legal  propositions  on  which  the  plaintiffs  rely,  and 
is  really  determinable  by  what  we  believe  is  the  true  inter- 
pretation of  the  contract  into  which  the  parties  entered  and 
on  which  the  bill  was  based.  In  1892,  Mrs.  Riddle  was  the 
owner  of  a  good  many  lots  located  in  Rose's  Subdivision  of 
Lakeview  whereon  the  taxes  were  unpaid.  In  1893,  the 
property  was  sold  for  these  unpaid  taxes,  the  tax  certificate 
taken  in  the  name  of  one  Jennings  and  afterwards  transferred 
to  the  United  States  Security  and  Bond  Company,  and  after- 
wards apparently  to  Mina  S.  Page,  the  wife  of  Arthur  H. 
Page,  an  oflBcer  of  the  corporation.  The  taxes  for  subsequent 
years,  probably  including  the  year  1896,  were  paid  by  the 
holder  of  the  certificate,  and  presumably  the  company,  and 
were,  of  course,  enforcible  by  means  of  the  treasurer's  evi- 
dence of  title.  The  deed  was  due  in  the  fall  of  1896  and 
about  October.  At  that  time  Mrs.  Harvey,  a  sister  of  the 
defendant,  seeking  to  save  the  property  from  absolute  loss, 
entered  into  negotiations  with  the  company  to  redeem  the 
certificate  and  relieve  the  property  from  the  lien  and  cloud. 
As  the  result  of  the  negotiations  an  agreement  was  entered 
into,  dated  on  the  16th  of  September,  1896,  which  recited  a 
payment  by  Mrs.  Harvey  of  $250,  being  in  part  payment  of 
the  amount  of  the  certificate  on  the  lots  specified,  and  con- 
taining two  other  provisions,  the  second  being  that  f200 
additional  was  to  be  paid  within  thirty  days,  and  at  the  time 
of  the  payment  Mrs.  Harvey  was  given  the  option  of  paying 
the  balance  due  at  redemption  rates  and  advertising  at  a  time 
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to  be  agreed  on,  and  as  a  further  and  other  condition,  she 
might  take  an  assignment  of  an  interest  in  a  sufficient  num- 
ber of  lots  to  equal  pajonents  ahready  made  not  otherwise 
complying  with  the  preceding  stipulations.  The  company 
farther  agreed  to  take  no  deed  to  the  lots  for  three  months, 
nor  to  make  an  assignment  of  the  same  except  to  Mrs.  Harvey 
or  her  order.  Thereafter  Mrs.  Harvey  failed  to  pay  the  $200, 
but  on  the  12th  of  October,  and  within  the  thirty  days,  she 
paid  1^125  which  the  company  accepted.  At  that  time  there 
was  no  modification  of  the  contract,  nor  so  far  as  we  can  dis- 
cover from  the  complaint,  and  it  is  on  it  alone  the  judgment 
was  entered,  was  an  agreement  entered  into  for  an  extension 
of  time  or  anything  done  with  reference  to  the  application  of 
the  payments  already  made  or  fixing  the  rights  of  the  parties 
thereunder.  Subsequently  Mrs.  Harvey  transferred  this 
agreement  to  Itfrs.  Riddle,  the  property  owner,  and  in  the  fol- 
lowing May  she  attempted  to  carry  it  out  by  paying  the  bal- 
ance due  under  the  terms  of  the  original  agreement.  The 
corporation  refused  to  accept  the  money,  asserted  that  the 
time  bad  gone  by  for  the  enforcement  of  the  agreement,  that 
she  had  no  rights  in  the  premises,  and  insisted  on  holding  the 
certificate,  obtaining  the  deed  if  they  could,  and  keeping  the 
money  which  had  been  paid  for  the  purpose  of  redemption. 
As  the  bill  also  alleges,  the  parties  threatened  to  put  the  cer- 
tificate out  of  their  possession  and  into  the  hands  of  an  inno- 
cent party  who  might  obtain  the  deed,  and  thus  cut  out  the 
property  owner  and  leave  her  remediless  in  the  premises  and 
subject  her  to  the  loss  of  her  property  and  of  her  money. 
The  corporation  and  the  holder  of  the  certificate  had  how- 
ever failed  to  procure  the  deed  and  the  property  was  still 
subject  to  redemption  under  the  statute.  In  strict  accord- 
ance with  her  legal  statutory  rights  Mrs.  Riddle  thereupon 
went  to  the  treasurer's  office,  and  paid  for  the  purposes  of 
redemption  $488.28,  which  released  lots  Nos.  7  to  19  and 
No8.  26  to  29  from  the  sale  of  1893.  It  is  thus  apparent  that 
80  far  as  concerned  these  lots  the  certificate  was  vacated  and 
annulled,  redemption  had,  and  Mrs.  Riddle's  title  was  totally 


Digitized  by 


Googk 


410  U.  S.  Security  &  Bond  Co.  v.  Riddle.  [Jan.  T., 

unaffected  by  the  antecedent  sale  of  1893.  The  lots  Nos.  29 
to  41  were  left  unredeemed  and  the  title  still  clouded  by  the 
certificate,  and  when  the  transfer  of  the  certificate  was  de- 
manded under  the  contract,  the  parties  absolutely  refused  to 
surrender  and  insisted  that  they  had  a  right  to  hold  it  and 
obtain  the  deed  as  well  as  to  retain  the  money.  These  are 
all  the  facts  which  we  need  state  for  the  purpose  of  the  deci- 
sion. Acting  under  her  view  of  the  proper  construction  of 
the  contract,  Mrs.  Riddle  thereupon  filed  this  bill  to  compel 
the  surrender  and  cancellation  of  the  certificate,  to  enjoin  die 
treasui-er  from  executing  a  deed,  and  to  recover  the  sum  of 
$48.50  which  had  been  paid  to  the  company  under  the  con- 
tract and  beyond  the  sum  necessary  to  redeem  lots  Nos.  29 
to  41  under  the  terms  of  the  original  arrangement.  The  cor- 
poration demurred  to  the  bill,  the  demurrer  was  overruled 
and  they  stood  on  the  demurrer. 

It  is  insisted  that  it  is  a  well  settled  matter  of  equity  law 
that  where  a  party  has  a  plain  legal  right,  he  may  not  resort 
to  equity  for  the  cancellation  of  an  instrument,  and  that  time 
was  the  essence  of  this  contract,  and  since  Mrs.  Harvey  and 
her  assignee,  Mrs.  Riddle,  had  failed  to  comply  with  its  exact 
terms  at  the  time  named,  she  was  i-emediless  in  the  premises 
and  disentitled  to  a  decree.  We  find  it  wholly  unnecessary  to 
consider  these  questions  or  to  determine  what  under  other  cir- 
cumstances might  be  the  law,  or  whether  under  different  con- 
ditions it  would  bar  a  bill  of  this  description  and  prevent 
judgment.  As  we  look  at  it,  the  case  is  a  very  simple  one, 
determinable  only  and  completely  by  the  terms  of  the  original 
agreement.  According  to  it^  the  party  paid  $260  and  after- 
wards paid  $125  which  was  accepted  by  the  corporation,  and 
she  then  and  by  the  fact  of  that  payment  became  entitled  to 
some  relief  under  the  contract ;  in  other  words,  as  we  look 
at  it,  it  was  an  executed  contract  on  the  part  of  Mrs.  Harvey 
and  her  assignee  to  the  extent  of  the  payments  made,  and  she 
had  the  right  to  a  transfer  of  the  certificate  pro  tanto.  This 
comes  from  the  circumstance  that  as  we  view  the  contract,  it 
consists  of  two  parts.     If  she  desired  to  comply  with  the  first 
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she  ought  to  have  paid  the  $250  and  the  $200  at  the  time 
named  and  the  balance  at  redemption  rates  at  a  time  to  be 
agreed  on,  and  doing  this  she  could  specifically  enforce  the 
entire  contract  according  to  its  terms.  This  was  not  done. 
The  excuse  for  it,  as  we  look  at  it,  is  in  the  subsequent  pro- 
vision of  the  contract,  "  or  she  may  take  assignment  of  suf- 
ficient number  of  lots  to  equal  pajonents  already  made."  As 
we  read  it,  this  is  a  distinct  agreement  on  the  part  of  the 
company,  the  then  holder  of  the  certificate,  that  if  she  did 
not  comply  with  the  contract,  yet,  if  she  partially  complied, 
she  was  entitled  thereunder  and  thereby  to  receive  an  assign- 
ment of  a  sufiBcient  number  of  lots  to  equal  the  payments 
which  she  might  make.  If  this  is  the  true  construction  of 
the  agreement,  as  we  believe,  then  when  Mrs.  Harvey  or 
Mrs.  Riddle,  her  assignee,  paid  the  $375,  but  failed  to  pay 
the  balance,  she  was  entitled  by  the  express  terms  of  the 
agreement,  to  receive  an  assignment  of  the  certificate  to  the 
extent  of  the  number  of  lot6  which  would  be  proportionately 
covered  by  the  sum  paid.  It  appears  from  the  terms  of  the 
bill  that  the  sum  paid  was  $375,  which  was  $48.50  more  than 
was  necessary  to  pay  the  total  amount  due  on  the  certificate 
for  the  redemption  of  lots  Nos.  29  to  41.  We  are  therefore 
compelled  to  hold  that  by  the  very  tenns  of  the  contract, 
the  security  company,  and  we  regard  Mrs.  Page  as  an  indif- 
ferent person,  who  bought  with  knowledge  of  the  contract 
and  notice  of  its  contents  and  was  obligated  thereby,  was 
bound  to  assign  to  Mrs.  Riddle  that  interest  in  the  certifi- 
cate which  would  cover  lots  Nos.  29  to  41  should  she  so 
elect,  and  as  appears  from  the  bill  was  bound  absolutely  to 
transfer  that  interest  because  as  to  all  the  other  lots  there 
had  been  redemption  under  the  statute.  It  was  alleged  in 
the  bill,  and  of  course,  admitted  by  the  demurrer,  that  there 
was  a  complete  and  full  statutory  redemption  as  to  all  the 
other  lots  and  parcels  of  property,  that  the  sum  paid  was 
more  than  enough  to  redeem  the  balance,  and  therefore  it 
follows  the  company  was  bound  to  transfer  the  certificate 
to  Mrs.  Riddle  and  to  account  to  her  for  the  overplus  which 
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he  had  paid.  We  have  totally  misread  the  principles  of 
equity  as  laid  down  in  the  books  if  circumstances  like  these 
and  conditions  like  the  present  will  not  justify  a  bill  of  this 
description  and  compel  the  performance  of  this  contract  It 
is  a  case  where  there  has  been  full  and  complete  performance 
by  one  side  according  to  the  very  terms  of  the  agreement 
The  other  party  has  gotten  the  money  and  is  now  asked  to 
do  only  that  which  he  agreed  to  do,  and  the  only  adequate 
relief  is  a  cancellation  and  the  surrender  of  the  certificate  and 
an  injunction  restraining  the  execution  of  the  deed  and  the 
putting  of  a  cloud  on  the  title  to  real  property.  We  do 
not  understand  that  where  there  has  been  complete  perform- 
ance on  one  side  that  the  other  parly  to  the  contract  can 
refuse  to  perform  where  an  action  at  law  would  not  afford 
any  adequate  and  sufficient  remedy  or  would  g^ve  only  in- 
adequate and  insufficient  relief.  Under  other  circumstances 
the  certificate  would  be  outstanding.  It  might  pass  into  the 
hands  of  innocent  third  parties  who  might  receive  a  treas- 
urer's deed.  The  owner  of  the  property  would  then  be 
wholly  without  an  adequate  remedy ;  the  only  remedy  at  law 
would  be  to  maintain  an  action  against  the  company  to  re- 
cover the  #376.  In  the  mean  time  the  title  to  the  property 
would  be  lost.  It  is  insisted,  of  course,  that  Mrs.  Riddle 
might  have  gone  into  the  treasurer's  office  and  redeemed  that 
property  as  she  did  the  other.  This  is  true.  It  is  not,  how- 
ever, an  adequate  legal  remedy,  because  when  she  redeemetl 
the  money  would  be  paid  to  the  treasurer,  turned  over  to  the 
holder  of  the  certificate,  and  she  would  be  compelled  to  re- 
sort to  an  action  at  law  to  recover  the  money  which  she  had 
already  paid,  which  by  the  terms  of  the  agreement  was  prop, 
erly  applicable  to  the  liquidation  of  these  taxes  and  their  in- 
crement, and  while  she  might  have  a  legal  remedy,  it  might 
happen  in  this  case  as  it  has  in  many  others,  that  while  it 
would  in  one  case  be  adequate,  it  would  in  another  be  bar- 
ren. As  the  case  is  stated  by  the  bill  it  looks  very  much  like 
an  attempt  on  the  part  of  speculators  in  tax  certificates  to 
get  more  than  they  were  entitled  to,  and  to  impose  undue 
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and  unjust  burdens  on  the  unfortunate  who  has  been  unable 
to  pay.  This  may  not  be  wholly  the  fact,  but  it  would  so 
appear  from  the  allegations  of  the  bill,  and  upon  it  alone  does 
this  case  turn. 

We  believe  the  decree  was  entirely  right  and  proper  and 
wholly  justified,  has  worked  exact  justice  between  the  parties 
and  tJie  holder  of  the  certificate  has  gotten  not  only  the 
money  that  was  paid  for  the  taxes,  the  subsequent  taxes 
which  he  paid,  but  the  large  penalty  which  the  revenue  acts 
provide,  has  suffered  no  harm,  and  is  simply  compelled  to 
carry  out  his  contract. 

The  judgment  was  right  and  the  decree  will  accordingly 
be  affirmed. 

Affirmed, 


[No.  1954].  Ipit  Jm 

Shaw  v.  Lockbtt  (Jbwell  Substitutbd)  Tbeasubbb, 

BT  AL. 

1.  School  Distbiots — LiMrrATiONS— Pleading  and  Proof. 
Where  the  legality  of  the  organization  of  a  school  district  is  questioned, 

and  it  is  attempted  to  be  sustained  by  the  statute  of  limitation  (sec- 
tion 3038,  General  Statutes,  1883),  and  the  application  of  the  statute  is 
dependent  on  matters  dehorB  the  record,  the  statute  must  not  only 
be  pleaded,  but  the  pleader  must  produce  proof  of  the  facts  which 
make  it  applicable. 

2.  School  Distbicts— Taxes. 

Where  the  levy  of  a  tax  by  a  school  district  under  section  8058,  Gen- 
eral Statutes,  1888,  is  assailed,  to  sustain  the  tax  it  must  afSrma- 
•tively  appear  that  in  making  the  levy  the  organization  proceeded 
in  accordance  with  the  statute  and  kept  within  its  limit,  and  that 
the  levy  was  for  the  purposes  and  uses  authorized  by  the  statute. 

3.  School  Districts — Taxes — Propebty  Subject  to  Sale. 
Property  located  in  a  school  district  is  alone  subject  to  sale  for  taxes 

levied  on  the  property  of  the  district,  and  where  a  tract  of  land  lies 
partly  within  and  partly  without  the  boundaries  of  a  school  dis- 
trict, that  part  lying  without  cannot  be  sold  for  taxes  levied  upon 
that  part  within  the  district 
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4.  Samb. 

Where  a  school  distriot  tax  is  levied  on  personal  property  belonging  to 
one  person  and  situated  on  land  belonging  to  smother,  the  land  can- 
not be  sold  for  the  taxes. 

Appeal  from  the  Diatriet  Court  of  Saguache  County. 

Mr.  Charles  A.  Mbrbiman  and  Messrs.  Wolcott  & 
Vailb,  for  appellant. 

Mr.  Wm.  W.  Field,  of  connseL 

Mr.  John  W.  Davidson,  for  appellees. 

BiSSBLL,  P.  J. 

This  was  originally  a  suit  in  equity  against  Lockett,  the 
treasurer  of  Saguache  county,  to  restrain  the  collection  of  sun- 
dry taxes  alleged  to  have  been  illegally  levied  b}'  school  dis- 
trict No.  29  on  the  southeast  section  of  Baca  grant  in  Saguache 
county.  Since  the  case  was  brought  here,  there  has  been  a 
change  in  the  oflScials  of  the  county,  and  Jewell,  the  present 
treasurer,  has  been  substituted  for  Lockett.  Thei-e  is  another 
defendant,  to  wit,  the  school  district  No.  29,  which  is  assumed 
to  be  a  corporation  regularly  organized  under  the  statute  pos- 
sessing the  functions  of  a  school  organization.  While  the  suit 
was  pending,  the  treasurer  made  application  to  bring  in  the 
school  district,  that  it  might  defend  and  establish  its  legality 
and  the  consequent  legality  of  the  taxes.  No  opposition  was 
made  to  the  order,  the  school  district  came  in  and  filed  its 
answer,  and  became  the  principal  contestant.  The  suit  as 
first  begun  concerned  the  taxes  of  1894  and  1896,  but  by 
supplemental  complaint  the  taxes  of  1896  and  1897  were  in- 
cluded, and  the  taxes  of  all  four  years  are  therefore  under 
consideration.  The  cause  was  advanced  because  the  taxes 
have  not  been  paid,  and  the  district  is  levying  other  taxes 
for  subsequent  years  and  attempting  to  collect  them.  The 
complainant,  Shaw,  insists  the  school  district  was  never  le- 
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gaily  organized,  and  was  without  power  to  levy  the  taxes  and 
never  had  authority  to  impose  taxes  on  Baca  grant.  We 
do  not  intend  to  dispose  of  this  proposition.  There  are  sev- 
eral reasons  which  lead  us  to  this  conclusion.  The  principal 
one  is  that  there  is  not  enough  in  the  record  to  enable  us 
adequately  to  judge  about  it,  and  one  of  the  defenses,  if  well 
sustained  by  competent  proof,  might  preclude  any  considera- 
tion of  the  proposition.  What  we  shall  say  about  it  is  not  for 
the  purpose  of  determining  it,  but  to  illustrate  the  condition 
and  show  the  necessity  of  sutBcient  proof  of  facts  necessary 
to  support  the  plea  of  what  might  be  called  the  statute  of 
limitations.  It  is  also  referred  to  to  dispose  of  any  conten- 
tion respecting  the  inequitable  character  of  the  result,  and 
to  demonsti-ate  as  far  as  may  be  that  the  appellant  has  a 
right,  even  as  against  the  county,  or  the  district,  to  insist  on 
the  strict  establishment  of  his  legal  rights,  whatever  may  be 
the  consequences,  either  as  to  those  quasi  corporations,  or  as 
to  the  holders  of  any  school  warrants  which  may  have  been 
issued.  It  is  also  stated  to  show  that  it  is  possible  the  resi- 
dents of  this  school  district  may  have  imagined  they  were 
proceeding  lawfully,  and  were  entitled  to  establish  a  school 
district  when  and  as  they  did.  The  case  presents  some  very 
hard  features  as  to  both  litigants.  It  must  necessarily  en- 
tail misfoitune  to  somebody,  but  we  see  no  possible  basis  on 
which  we  can  reach  a  conclusion  which  shall  be  equitable  as 
to  both  parties,  or  any  conclusion  which  will  not  inevitably 
work  out  apparently  harsh  results,  either  as  to  the  school  dis- 
trict or  the  county,  and  certainly  as  to  the  holders  of  war- 
rants which  may  have  been  issued  for  the  support  of  the 
school.     With  this  premise  we  proceed  : 

Baca  grant  No.  4  comprises  a  very  large  territory  in  Sa- 
guache county.  It  is  upwards  of  twelve  and  a  half  miles 
square  and  includes  more  than  90,000  acres.  For  many 
years  the  validity  of  the  grant  was  in  dispute  and  the 
title  which  Shaw  had  and  now  holds,  was  not  established 
until  the  decision  of  Shaw  v.  Kellogg^  170  U.  S.  312.  By 
that  adjudication  the  title  was  quieted  and  Shaw's  rights 
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fnllj  adjadicatecL  There  were  some  other  suits  brought 
against  one  or  more  of  the  organizers  of  this  district.  Judg- 
ments were  rendered  in  the  United  States  circuit  court  at 
Denver,  and  possibly  in  some  of  the  local  tribunals  in  Sa- 
guache county.  Suffice  it  to  say,  the  various  judgments  set- 
tled Shaw's  title.  It  must  now  be  assumed  tliat  from  a  time 
prior  to  the  organization  of  school  district  No.  29  to  the  pres- 
ent, Baca  grant  No.  4  was  private  property  owned  by  an  in- 
dividual, largely  if  not  wholly  enclosed  by  a  fence,  and  that 
therein  and  thereon  neither  squatters  nor  trespassers  could 
acquire  title  as  against  the  real  owner,  except  by  an  undis- 
puted adverse  possession  sufficient  under  the  statute  of  lim- 
itations. It  therefore  follows,  the  territory  sought  to  be  in- 
cluded in  district  No.  29  was  private  property  on  which  the 
organizers  had  no  rights,  and  with  respect  to  which  they  were 
without  legal  authority  to  proceed  in  the  organization  of  a 
school  district.  This,  of  course,  is  subject  to  a  limitation 
which  will  be  subsequently  referred  to.  On  the  other  hand, 
it  appears  to  be  true,  Duncan  and  sundry  other  people  had 
settled  on  a  portion  of  Baca  grant  No.  4,  assuming  the  land 
on  which  they  settled  was  government  land  and  open  to  pub- 
lic settlement.  Thereon  a  little  town  called  "  Duncan  "  was 
built  up,  and  about  the  property  settled  on  by  Duncan  and 
in  this  little  village  there  had  clustered  a  number  of  settlers 
who  were  seeking  to  establish  homes,  and  possibly  mine  in 
the  neighboring  hills  which  wei*e  supposed  to  contain  mineral 
wealth.  They  were  there  for  many  years,  the  settlement 
running  back  to  1878,  and  possibly  earlier,  and  they  were 
thei-e  claiming  the  right  to  occupy  and  enjoy  and  insisting 
Baca  grant  was  without  validity.  Their  possessions,  so  far 
as  we  can  see,  never  ripened  by  adverse  occupancy  into  a 
title,  and  when  Shaw's  title  was  ultimately  adjudicated  by 
the  supreme  court  of  the  United  States,  these  persons  thus 
living  on  the  grant  were  trespassers  and  without  legal  rights 
of  settlement.  This  statement  illustrates  the  very  hai-sh  and 
difficult  character  of  the  questions  presented  and  of  the  judg- 
ment which  must  be  entered.    In  1893,  Duncan  and  his  neigh- 
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bors  attempted  to  organize  a  new  school  district  out  of  a  por- 
tion of  two  others  theretofore  organized  school  districts,  mak- 
ing the  new  one  No.  29.  Proceeding  under  the  statute  these 
parties  presented  a  petition  to  the  county  superintendent  and 
then  posted  a  notice  advising  the  community  of  the  intention 
to  establish  the  new  school  district  within  certain  defined 
boundaries.  According  to  the  petition  the  boundaries  of  the 
district  were  wholly  within  the  limits  of  the  Baca  grant.  As 
established  this  does  not  seem  to  be  true,  and  whei'e  the 
discrepancy  occurs  we  are  not  able  to  determine,  nor  do  we 
feel  called  on  to  decide  it  since  the  court  made  no  finding 
about  it.  At  all  events,  the  district  a^  apparently  established 
by  the  order  of  the  county  superintendent  included  outside 
territory  which  was  probably  barren,  mountainous  and  wholly 
without  inhabitants,  except  as  to  one  family  without  children 
living  quite  a  distance  from  the  schoolhouse.  Disregarding 
and  making  no  determination  as  to  the  effect  of  the  inclusion 
by  the  county  superintendent  of  territory  other  than  that 
petitioned  for,  we  now  state  that  in  1893  the  inhabitants  of 
the  little  town  of  Duncan  got  together  to  organize  this  school 
district.  We  do  not  determine  what  they  did,  nor  the  legal 
effect  of  it  other  than  to  say  it  would  substantially  appear  the 
voters  got  together  and  voted  to  establish  the  district. 
Whether  the  vote  established  the  district  according  to  the 
original  petition,  or  according  to  the  boundaries  assumed  by 
the  county  superintendent,  we  neither  inquire  nor  determine. 
The  case  must  go  back  for  a  hearing  and  a  determination  of 
many  questions,  and  the  parties  must  make  proof  and  the 
court  must  find  what  the  facts  are  in  regard  to  many  of  those 
matters.  In  the  present  state  of  the  record,  and  in  the  ab- 
sence of  findings,  we  ought  not  to  review  the  evidence  and 
for  ourselves  conclude  what  it  discloses.  Under  other  cir- 
cumstances we  might  feel  it  our  duty  to  proceed,  but  the 
inadequacy  of  the  testimony  is  enough  to  relieve  us  of  either 
the  duty  or  the  responsibility.  After  the  proceedings  already 
suggested  the  district  had  a  meeting  on  the  7th  of  May,  1894. 
It  was  called  at  the  post  office,  and  thereat,  as  appears  from 
Vol.  xrv— 27 
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the  records,  sundry  residents  were  present.  They  elected  a 
president  and  a  secretary  and  treasurer.  Then  the  record 
continues:  ^'Motion  to  vote  a  fifteen-mill  tax  carried.  Mo- 
tion to  adjourn  carried. "  On  May  6, 1895,  there  was  another 
meeting  called  to  order  by  the  apparent  president  with  officers 
and  people  living  in  the  district  present,  and  it  was  then 
**  moved  we  vote  a  tax  of  eleven  mills.  Carried."  In  1896  on 
the  4th  of  May,  there  was  the  same  action  except  that  there  was 
a  motion  to  vote  a  ten-mill  tax.  In  1897  another  meeting  was 
held  when  it  was  moved  and  seconded  that  they  levy  a  five- 
mill  tax.  No  other  evidence  of  action  or  attempted  action 
by  the  members  of  the  district  is  exhibited  by  the  record. 
We  are  wholly  unadvised  by  what  they  did,  or  by  any  re- 
cord which  they  made  as  to  the  purpose  for  which  the  tax 
was  levied,  as  to  the  amount  of  taxable  property  in  tiie  dis- 
trict, or  as  to  the  necessity  for  the  revenue  which  that  tax 
would  produce,  or  whether  it  was  to  be  used  for  the  legiti- 
mate purposes  of  a  school  district.  It  is  quite  true  the  plain- 
tiff introduced  an  exhibit  which  would  somewhat  supplement 
the  defendant's  proof  tending  to  show  that  for  the  years  1894, 
1895, 1896  and  1897,  $1,395.17  was  expended  for  the  benefit  of 
school  district  No.  29  from  the  special  tax  fund,  but  in  these 
items  there  was  some  $492.32  disbursed  for  "  appliancs  "  of 
which  $249.67  was  for  an  organ  and  freight  We  are  un- 
advised as  to  the  assessed  value  of  the  property  within  the 
limits  of  the  district,  and  as  to  the  probable  revenue  which 
that  sort  of  a  tax  would  raise,  or  whether  the  revenue  which 
it  would  raise  would  be  within  or  largely  without  the  neces- 
sities of  the  school  district  and  its  legitimate  expenditures. 
We  suggest  this  because  we  think  these  should  be  matters  of 
proof  and  thereon  the  court  should  make  a  finding.  It  is 
possible  that  on  the  basis  of  the  assessed  value  of  properly 
within  the  limits  of  the  district  and  the  tax  ordered,  the  re- 
sulting revenue  might  not  be  beyond  the  actual  and  legiti- 
mate expenses  of  operation.  We  might  then  hold  the  tax- 
payer was  not  aggrieved  and  was  disentitled  to  the  equitable 
remedy  of  injunction  to  restrain  the  collection  of  the  taxes, 
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notwithstanding  the  apparent  irregularity  in  the  vote  to  make 
the  levy.  We  do  not  pass  on  this  question,  but  simply  leave 
it  with  these  suggestions  for  the  ultimate  guidance  of  the 
court 

The  district  pleaded  a  statute  of  the  state,  General  Statutes 
1883,  section  3038,  which  provides  that  any  school  district 
then  existing,  or  which  may  aftei*wards  be  formed,  which 
shall  exercise  the  undisputed  prerogatives  and  enjoy  the 
privileges  of  a  legally  organized  district  for  a  year  shall  be 
deemed  to  have  been  leg^y  established.  This  is  a  whole- 
some and  a  legitimate  statute  of  limitations  entirely  within 
the  power  of  the  legislature,  and  if  a  school  district  brings  it- 
self within  its  terms,  its  organization  cannot  be  questioned. 
We  suggest  this  because  it  will  be  evident  to  the  profession 
that  there  must  generally  be  great  difl&culty  to  prove  the  ac- 
tual legality  of  a  school  district  organized  to  embrace  prop- 
erty entirely  owned  by  others,  although  the  organizes  may  live 
within  its  limits.  If  the  principle  is  once  definitely  estab- 
lished that  trespassers  and  squatters  on  private  property  may 
organize  school  districts  within  the  boundaries  of  private 
ownei-ship  and  levy  taxes  at  their  pleasure  for  the  support 
and  maintenance  of  schools  it  would  be  a  very  adroit  and 
a  very  successful  and  satisfactory  way  of  confiscating  your 
neighbor's  property  for  your  own  benefit  Ordinarily  this 
could  never  be  done  because  the  parties  would  be  restrained 
by  suit  or  by  legitimate  and  successful  notice  inhibiting 
them  from  proceeding  in  that  manner  and  if  their  right  to 
tiius  organize  and  establish  and  maintain  a  school  on  pri- 
vate property  and  tax  the  owner  for  its  maintenance  was  dis- 
puted, the  statute  would  be  inoperative.  In  the  present  case 
there  was  great  excuse  for  the  procedure  and  the  parties 
probably  proceeded  on  the  assumption  that  they  were  set- 
tlers on  government  land  and  had  a  right  to  locate  there,  and 
had  a  right  to  establish  the  school  district  and  levy  taxes  to 
support  it.  The  ultimate  adjudication  disposes  of  the  conten- 
tion. The  facts  tend  to  justify  the  procedure  and  take  away 
from  what  was  done  what  would  otherwise  furnish  a  basis 
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for  criticism  and  condemnation.  We  only  make  the  sug- 
gestion that  it  may  not  be  assumed  that  we  hold  parties  can 
thus,  if  their  proceeding  is  disputed,  acquire  such  rights.  In 
the  present  case  the  school  district  pleaded  this  statute. 
Had  they  offered  adequate  proof  about  it  we  would  have 
been  compelled  to  determine  the  legality  of  the  organization 
of  school  district  No.  29.  When  the  application  of  the  stat- 
ute is  dependent  on  matters  dehors  the  record  it  must  not 
only  be  pleaded,  but  the  pleader  must  produce  proof  of  the 
facts  which  permit  or  compel  its  application.  This  burden 
was  neither  assumed  nor  discharged  and  the  recoi^d  is  not 
clear  to  the  point.  There  was  some  evidence  offered  to  the 
effect  that  notice  of  the  title  and  claim  of  the  grant  owners 
was  given  by  publication  and  posting,  but  to  what  extent 
this  was  done,  or  to  whom  the  notice  was  given,  whether  tlie 
residents  had  knowledge  of  it  or  the  organizers  of  the  dis- 
trict itself  as  a  school  district  had  notice,  does  not  appear. 
We  therefore  prefer  to  make  these  suggestions,  leaving  the 
couit  on  the  subsequent  trial  to  investigate  it,  and  to  find 
the  facts  when  we  may  be  able  to  apply  the  law.  Under 
these  suggestions  the  trial  court  may  be  able  to  determine 
whether  the  statute  is  in  reality  applicable  and  therefore  a 
bar  to  any  attack  on  the  legality  of  the  district. 

We  now  come  to  the  question  on  which  alone  the  case 
will  be  made  to  turn.  This  is  the  insufficiency  of  the  proof 
respecting  the  levy  of  the  tax  according  to  the  provisions  of 
the  statute.  General  Statutes,  1883,  section  3058.  Thereby 
it  is  substantially  provided  that  the  qualified  electors  of  a 
school  district,  when  assembled  at  a  regular  meetmg,  have 
certain  specified  powers ;  they  may  appoint  a  chairman  and 
other  officers,  adjourn  from  time  to  time,  fix  a  site  for  a 
schoolliouse,  order  such  tax  on  taxable  property  of  the  dis- 
trict as  the  meeting  shall  deem  sufficient  for  any  of  the  fol- 
lowing purposes :  to  pay  teachers,  to  purchase  or  lease  a 
suitable  site  for  a  schoolhouse  or  schoolhouses,  to  build, 
rent  or  purchase  a  schoolhouse  or  schoolhouses  and  to  keep 
in  repair  and  furnish  the  same  with  the  necessary  fuel  and 
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appendages,  to  procure  libraries  for  the  schools,  books  and 
stationery  for  the  use  of  the  board  and  district  meetings,  and  to 
defray  all  other  contingent  expenses  of  the  district,  and  to 
transact  generally  such  business  as  may  tend  to  promote  the 
cause  of  education.  This  is  the  sole  power  conferred  on 
school  districts  for  the  purposes  of  taxation.  It  is  quite  evi- 
dent without  argument,  and  no  authority  need  be  cited  to 
the  proposition,  the  power  of  taxation  is  a  part  of  the  gov- 
ernmental authority,  and  when  it  is  conferred  on  a  subordi- 
nate organization  which  in  reality  is  no  part  or  parcel  of 
either  the  legislative  or  judicial  departments  of  the  state,  or 
of  the  county,  this  power  must  be  exercised  as  conferred 
and  in  conformity  to  the  statute,  and  whenever  the  proceed- 
.  ings  are  attacked  it  must  appear  the  organization  kept  within 
its  limits  and  that  what  was  done  was  done  in  accordance 
with  it,  and  that  the  taxes  which  they  assumed  to  levy  were 
levied  for  the  purposes  and  for  the  uses  which  the  statute 
permits.  Were  this  general  principle  not  true,  irresponsible 
organizers  of  school  districts,  even  though  they  might  have 
children,  would  have  authority  to  levy  unusual,  extraordi- 
nary and  oppressive  taxes  on  properly  holders.  As  will  be 
observed  from  the  statement  already  made,  we  are  wholly 
unable  to  determine  the  purpose  for  which  the  taxes  were 
levied,  the  uses  to  which  the  money  was  to  be  put,  what  ex- 
penditures were  in  point  of  fact  made,  and  whether  they 
were  made  for  legitimate,  statutory  objects,  except  as  was 
shown  by  one  of  the  plaintiff's  exhibits  which  does  not  cover 
the  entire  case.  As  the  record  now  is,  we  must  conclude 
the  school  district  was  without  authority  to  levy  the  various 
taxes  of  fifteen,  eleven,  ten  and  five  mills,  unless  the  levy 
was  for  the  statutory  uses  and  purposes.  We  do  not  intend  to 
decide  that  if  the  proof  shall  show  the  amount  of  assessable 
or  taxable  property  within  the  limits  of  the  district,  and  that 
the  revenues  which  would  result  from  the  imposition  of  that 
tax,  would  produce  a  fund  substantially  suiBcient  and  only 
substantially  sufficient  to  meet  the  statutory  i-equirements, 
and  it  should  further  appear  that  the  district  did  expend  for 
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legitimate,  necessary  and  statutory  purposes  the  amount  of 
money  which  would  be  produced  by  the  levy  or  substantially 
that  amount,  the  action  would  not  be  sustainable.  We  do 
not  hold  that  it  is  open  to  the  taxpayer  to  question  the  regu- 
larity of  the  record  or  the  regularity  of  the  proceedings  of 
the  board,  if  it  should  be  the  fact  that  nothing  has  been  done 
but  what  might  be  lawfully  performed.  We  leave  this  ques- 
tion open,  neither  believing  that  we  have  the  right  nor  that 
the  duty  rests  on  us  to  determine  this  question  in  advance 
of  an  adequate  showing.  We  prefer  to  leave  it  entirely  open 
for  subsequent  adjudication  and  permit  the  parties  to  pro- 
duce what  proof  they  can  on  the  subject  and  when  the  lower 
court  shall  have  made  findings  of  fact  on  this  proposition 
we  can  in  the  light  of  the  facts  determine  whether  the  doc- 
trine is  applicable,  and  whether  the  case  is  one  which  permits 
us  to  so  hold. 

In  the  ultimate  judgment  the  court  held  the  taxes  of  1894 
invalid,  and  those  of  1895,  1896  and  1897  regular,  and  dis- 
solved the  injunction  as  to  the  collection  of  those  later  taxes. 
We  are  wholly  unable  to  apprehend  the  reasons  which  in- 
duced the  court  to  adjudge  the  taxes  of  1894  invalid,  and 
the  taxes  of  the  other  three  years  entirely  regular,  the  same 
reasons  apparently  existing  to  the  three  as  to  the  one,  and 
since  the  finding  that  the  taxes  of  1894  were  invalid,  it 
seems  to  us  to  involve  a  judicial  conclusion  by  the  trial 
court  respecting  either  the  irregularity  or  illegality  of  the  or- 
ganization, or  the  irregularity  or  illegality  of  the  levy,  which 
being  found  in  regard  to  the  year  1894,  ought  to  have  been 
found  with  reference  to  the  taxes  of  1895, 1896  and  1897. 
It  will  be  incumbent  on  the  parties  when  they  try  the  case 
again  to  request  findings  of  fact  which  will  make  a  clear-cut 
case  for  ultimate  decision.  As  it  now  stands  the  taxes  are 
apparently  illegal  and  the  treasurer  should  be  restrained  by 
injunction  from  enforcing  their  collection. 

There  is  another  proposition  respecting  which  we  deem  it 
wise  and  rightful  to  express  an  opinion.  According  to  the 
evidence  of  the  treasurer,  he  was  proceeding  to  sell  the  whole 
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of  the  Baca  grant  for  the  school  taxes  thus  levied  on  a  small 
section  of  it;  it  was  also  his  purpose  to  so  proceed  with  ref- 
erence to  the  taxes  of  1895,  1896  and  1897.  This  he  had 
no  legal  right  to  do.  When  taxes  are  levied  on  property  in 
school  districts,  the  property  of  that  district  alone  is  subject 
to  sale,  and  though  the  party  may  own  50,000  other  acres 
elsewhere  located,  the  treasurer  may  not  proceed  in  the  en- 
forcement of  the  taxes  levied  upon  a  particular  20,000  acres 
more  or  less,  to  sell  60,000  or  70,000  other  acres  outside  of 
the  district  which  may  belong  to  the  same  owner.  The  treas- 
urer must  sell  the  property  on  which  the  taxes  have  been 
levied  to  collect  the  taxes  levied  on  it,  and 'cannot  sell  other 
property  under  his  tax  warrant  to  enforce  the  collection  of 
those  specific  taxes  on  this  specific  property.  There  is  an- 
other matter  which  ought  to  be  investigated,  and  with  refer- 
ence to  which,  probably,  the  court  may  be  compelled  to 
take  action,  and  that  is,  it  may  be  compelled  to  determine 
whether  these  taxes  were  levied  on  the  personalty  or  on  the 
realty.  The  schedules  are  insufficient  in  this  particular,  and 
since  the  record  shows  that  all  the  personal  property  of  that 
section  of  the  grant  was  owned  by  George  H.  Adams,  if  the 
taxes  were  levied  on  it,  this  property  must  be  seized  and 
sold  and  not  the  realty,  unless  the  taxes  were  levied  on  it. 
We  are  quite  unable  to  determine  from  an  inspection  of  the 
exhibits  what  the  fadt  may  be  in  this  particular.  It  is  a 
matter  easily  determinable  from  the  records  of  the  assessor 
and  treasurer's  office,  and  those  records  should  be  produced 
and  thereon  the  court  should  make  a  finding  respecting  them. 
We  conclude  from  an  inspection  of  this  record  the  court 
erred  in  dissolving  the  injunction  as  to  the  taxes  for  the 
years  1895, 1896  and  1897.  We  refuse  to  order  an  injunc- 
tion from  this  court  restraining  the  collection  of  those  taxes 
for  the  very  evident  reasons  exhibited  by  the  opinion.  We 
shall  send  the  case  back  for  a  further  hearing  leaving  it  to 
the  presiding  judge  to  make  such  restraining  order  as  he 
may  be  advised  and  to  make  an  investigation  of  the  various 
questions  which  we  have  suggested,  leaving  it  to  him  to 
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solve  these  difficulties  on  the  testimony  which  may  be  pro- 
duced and  to  make  his  findings  in  the  light  of  this  opinion. 
He  cam  then  either  grant  or  refuse  the  perpetual  injunction 
and  make  such  decree  as  he  may  be  advised,  and  if  either 
party  shall  be  dissatisfied  with  its  conclusions  the  case  can 
upon  a  fuller  hearing  be  finally  determined  in  this  court 

¥oT  the  reasons  expressed  the  judgment  of  the  lower  court 
dissolving  the  injunction  will  be  reversed  and  the  case  re- 
manded for  further  proceedings  in  conformity  with  this  opin- 
ion. 


[No.  1404.} 

The  Grand  Junction  Water  Company  v.  The  City  op 
Grand  Junction. 

1.  Waterworks— CoNTB ACTS — Estoppel. 

Where  a  town  granted  a  franchise  to  construct  waterworks  and  the 
contract  provided  for  the  laying  of  steel,  wrought  or  cast  iron  pipes, 
and  the  contract  further  provided  that  in  case  the  water  company 
should  issue  bonds  upon  the  waterworks,  the  mayor  and  recorder 
should  upon  request  of  the  company,  at  any  time  after  the  comple- 
tion of  the  work  and  a  satisfactory  test  had  been  made,  indorse 
upon  the  bonds  a  certificate  that  said  waterworks  had  been  com- 
pleted and  satisfactorily  tested,  and  the  company  laid  pipes  of  steel 
or  cast  iron  lined  with  cement,  and  before  the  pipes  wera  laid,  but 
after  they  were  distributed  through  the  town,  objection  was  filed 
with  the  board  of  tinistees  as  to  the  material  of  the  pipes  being 
laid,  and  the  board  of  trustees  after  thoroughly  investigating  the 
matter  approved  of  the  pipes,  and  after  the  work  was  completed 
passed  a  resolution  directing  the  mayor  and  recorder  to  indorse  on 
the  bonds  a  certificate  that  the  works  had  been  completed  and 
tested,  and  afterwards  on  several  occasions  the  board  adopted  reso- 
lutions requiring  the  company  to  extend  its  mains  under  the  con- 
ti^act,  which  was  done  by  using  the  same  kind  of  pipe  as  was  first 
used,  in  an  action  by  the  water  company  against  the  town  for 
hydrant  rentals,  the  town  is  estopped  to  set  up  the  defense  that 
the  pipes  laid  were  not  of  the  material  provided  for  in  the  contract 
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2.  WaTEBWOBKS — CONTBACTS. 

Where  the  ordinance  authorizing  the  construction  of  waterworks  and 
constituting  the  contract  between  the  town  and  waterworks  com- 
pany provided  that  the  works  should  at  all  times  after  completion 
be  capable  of  discharging  a  ceitain  amount  of  water  with  a  certain 
force,  and  a  subsequent  section  provided  that  in  the  event  of  acci- 
dent to  the  mains  or  hydrants,  whereby  they  became  out  of  repair, 
the  company  should  within  forty-eight  hours  after  notice  repair 
such  defect,  and  upon  failure  to  do  so  should  forfeit  all  rental  from 
the  time  of  such  notice  until  the  repairs  were  made,  and  authoriz- 
ing the  town  to  deduct  from  rentals  due  the  company  all  damages 
caused  to  citizens  by  reason  of  such  mains  or  hydrants  being  out 
of  condition,  held  tliat  the  latter  provision  is  a  modification  of 
the  former,  and  that  an  accident  to  the  pipes  disabling  the  plant 
temporarily  cannot  be  set  up  as  a  violation  of  the  contract  and  be 
pleaded  as  a  defense  to  an  action  by  the  company  for  hydrant 
rentals;  that  the  only  penalty  for  the  failure  of  the  company  to 
repair  would  be  a  deduction  of  rentals  accruing  after  notice  and 
for  damage. 

3.  Same— Quality  op  Water. 

Where  the  contract  between  a  town  and  water  company  provided  that  the 
water  to  be  furnished  should  be  obtained  from  a  certain  river,  to  be 
of  good  quality,  filtered  or  settled,  and  fit  for  domestic  use,  the  con- 
tract is  not  violated  as  to  the  quality  of  water  to  be  furnished  because 
the  water  furnished  was  at  times  discolored  when  the  river  was  high 
and  turbid,  or  because  the  water  was  hard,  if  the  company  com- 
plied with  the  contract  by  taking  water  from  the  river  designated, 
and  filtered  it  by  the  method  usually  adopted  for  filtering  water  in 
large  quantity.  The  contract  only  requires  that  the  water  should 
be  of  as  good  quality  and  as  fit  for  domestic  use  ai$  could  be  ob- 
tained from  the  river  designated  by  filtering  or  settling. 

4.  WATEBWOBKS — CONTRACTS— WATER  PRESSURE— EVIDENCE. 

Where  a  contract  between  a  town  and  water  company  provided  that 
the  works  should  at  all  times  be  capable  of  discharging  a  certain 
number  of  streams  of  a  certain  size  to  a  certain  height  through  100 
feet  of  hose,  a  violation  of  the  contract  cannot  be  shown  by  evi- 
dence that  the  works  failed  to  throw  the  water  to  the  required 
height  when  tested  through  hose  from  150  to  400  feet  long.  To 
show  a  failure  to  comply  with  the  contract  by  evidence  of  tests, 
the  tests  must  have  been  made  under  the  conditions  provided  in 
the  contract. 

5.  Sahb. 

A  contract  between  a  town  and  water  company  which  required  that  the 
works  should  at  all  times  be  capable  of  discharging  water  with  a 
certain  force  does  not  require  the  company  to  maintain  at  all  times 
the  necessary  pressure  to  discharge  the  water  with  the  force  stipu- 
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lated,  but  the  contract  is  complied  with  if  the  works  are  at  all  timet 
capable  of  exerting  a  pressure  sufficient  to  throw  the  water  to  the 
height  mentioned. 

6.  Same— Statutory  Constructiok. 

Under  subdivision  69,  section  3312,  General  Statutes,  1883,  authorlzhig 
cities  and  towns  to  contract  with  individuals  or  companies,  con- 
structing waterworks,  to  supply  said  cities  or  towns  with  water 
and  to  pay  therefor  such  sum  as  may  be  agreed  upon  between  the 
contracting  parties,  and  subdivision  71  providing  that  if  such  con- 
tract is  made,  such  city  or  town  shall  levy  each  year  and  caose  to 
be  collected  a  special  tax  sufficient  to  pay  oft  the  amount  agreed 
to  be  paid  for  such  water  supply,  not  to  exceed  three  mills  on  the 
dollar  for  any  one  year,  the  amount  that  the  city  or  town  may  con- 
tract to  pay  is  not  limited  by  the  limit  placed  on  the  amount  of 
special  tax  that  may  be  levied  and  collected.  A  city  or  town  may 
conti-act  to  pay  more  than  the  three  mills  levy  will  cover  and  pay 
the  deficiency  from  its  general  revenue.  The  failure  of  a  city  or 
town  to  collect  for  any  one  or  more  years  a  sufficient  sum  to  dis- 
charge its  obligation  for  water  rents  could  not  extinguish  its  liabil- 
ity on  the  contract. 

7.  Cities  and  Towns— Waterworks — Contracts — Pleading. 

In  au  action  by  a  water  company  against  a  town  or  city  upon  a  contract 
for  supplying  the  town  or  city  with  water,  if  the  defendant  would 
rely  upon  a  want  of  authority  in  the  city  or  town  to  make  the  con- 
tract, such  want  of  authority  must  be  pleaded  as  a  matter  of  de- 
fense. 

Appeal  from  the  District  Ctmrt  of  Mesa  County. 

Mr.  Chas.  F.  Caswell,  for  appellant. 

Messrs.  Rogebs  &  Shafboth  and  Mr.  J.  S.  Cabnahan, 
for  appellee. 

Thomson,  J. 

In  the  latter  part  of  the  year  1888,  the  town,  afterwards 
city,  of  Grand  Junction,  entered  into  a  contract  with  N.  J. 
Krusen  for  the  construction  and  operation  of  a  system  of 
waterworks.  An  ordinance,  adopted  by  the  board  of  trus- 
tees of  the  town,  on  the  28d  day  of  November,  1888,  and  the 
acceptance  by  Krusen  of  its  terms  and  conditions,  consti- 
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tuted  the  contract.  The  provisions  of  the  ordinance,  in  so 
far  as  they  have  any  beaiing  upon  the  present  controversy, 
are  as  follows : 

''  Be  it  ordained  by  the  board  of  trustees  of  the  town  of 
Grand  Junction,  state  of  Colorado  : 

"  Section  1.  That  N.  J.  Crusen,  of  Lamed,  Pawnee  county, 
Kansas,  his  associates,  successors  and  assigns,  be  and  is  hereby 
granted,  subject  to  the  conditions,  stipulations  and  require- 
ments hereinafter  contained,  the  right  and  privilege  to  erect, 
construct,  operate  and  maintain,  for  the  term  of  twenty-one 
years  from  the  adoption  of  this  ordinance,  a  system  of  water- 
works in  or  adjacent  to  the  town  of  Grand  Junction,  Mesa 
county,  Colorado,  for  the  supplying  of  said  town  and  its 
inhabitants  with  water  for  domestic,  sanitary  and  other  uses, 
and  for  the  extinguishment  of  fires ;  and  to  that  end  shall 
have  the  right  to  receive,  take  and  store,  conduct  and  dis- 
tribute water  through  the  town;  to  construct  and  extend 
aqueducts,  mains  and  pipes,  through  all  the  streets,  avenues, 
alleys  and  public  grounds,  as  the  same  may  now  exist  or  may 
hereafter  be  extended. 

'^  Section  2.  The  general  plan  of  said  works  shall  be  as 
follows :  Two  pumps  of  1,400,000  U.  S.  gallons  capacity  in 
the  aggregate  every  twenty-four  hours,  an  engine  house, 
built  of  either  brick  or  stone ;  two  boilers,  and  a  stand-pipe 
not  less  than  ten  feet  in  diameter  and  not  less  than  100  feet 
in  height  above  the  level  of  the  intersection  of  Fifth  street 
and  Grand  avenue,  in  said  town;  the  supply  of  water  for 
said  works  to  be  obtained  from  the  Grand  river  and  to  be  of 
good  quality,  filtered  or  settled,  and  fit  for  domestic  use. 
There  shall  be  laid  not  less  than  four  miles  of  steel,  wrought 
or  cast  iron  fiipe,  and  not  less  than  three  and  one  half  miles 
thereof  shall  be  laid  within  the  town  limits,  said  pipe  varying 
in  size  from  four  to  ten  inches,  inside  diameter;  pipes  to  be 
laid  not  less  than  thirty-two  inches  below  the  surface  of  the 
ground ;  said  works,  when  completed,  shall  be,  and  shall  con- 
tinue at  all  times  to  be,  capable  of  discharging  at  the  same 
time  four  one-inch  streams,  from  any  four  hydrants,  through 
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100  feet  of  two  and -one  half  inch  rubber  hose  and  one  inch 
nozzle  to  a  height  of  seventy-five  feet  in  any  part  of  the  town^ 
provided,  tliat  in  making  such  tests,  not  more  than  two  of 
the  four  streams  shall  be  required  to  be  thrown  from  hydrants 
on  a  dead  end;  and  upon  this  test  being  satisfactorily  made, 
and  the  iulfiUment  of  all  other  conditions,  stipulations  and 
requirements  herein  contained,  the  town  shall  become  obli- 
gated to  pay  the  hydrant  i*ental  hereinafter  provided  for. 

'*  Section  3.  The  town  of  Grand  Junction  hereby  agrees 
to  rent  and  does  rent  fifty  double-discharge,  anti-freezing 
fire  hydrants,  to  be  not  less  than  four  inches,  inside  diameter, 
and  agrees  to  pay  each  year  for  the  use  of  the  same  and  the 
use  of  water  therefrom  for  the  purpose  of  extinguishing  fires, 
and  flushing  of  gutters  and  sewers  once  a  week,  the  sum  of 
IS,  250,  payable  semi-annually,  at  the  town  of  Grand  Junction, 
or  the  Chemical  National  Bank  in  the  city  of  New  York ;  and 
said  N.  J.  Krusen,  his  associates,  successors  and  assigns,  in 
consideration  of  the  above  hydrant  rental,  shall  furnish  with- 
out further  charge,  water  for  all  churches,  public  school- 
houses  and  public  buildings,  and  shall  also  furnish  water 
for  and  maintain  free  of  chai-ge,  at  such  place  as  the  board 
of  trustees  may  designate,  two  public  drinking  fountains  for 
man  and  beast. 

''Section  4.  In  the  event  that  said  N.  J.  Krusen,  his  asso- 
ciates, successors  and  assigns  shall  issue  bonds  upon  said 
waterworks  and  the  rights,  privileges  thereto  belonging, 
then  at  any  time  after  the  completion  of  said  works  and  a 
satisfactory  test  has  been  made,  the  mayor  and  recorder  shall, 
upon  the  request  of  said  Krusen,  his  associates,  successors 
or  assigns,  indorse  upon  said  bonds  a  certificate  that  said 
waterworks  have  been  completed  and  satisfactorily  tested." 

"  Section  6.  All  hydrants  erected  and  rented  by  the  town  in 
excess  of  the  first  fifty  and  under  one  hundred,  shall  be  at 
an  annual  rental,  not  to  exceed  fifty  dollars  each,  and  the 
town  shall  pay  such  rental  in  full  each  year  at  the  ratps  above 
mentioned,  respectively.  All  hydrants  shall  be  located  at 
such  places,  or  their  location  changed  to  such  places,  as  shall 
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be  designated  by  the  board  of  trustees ;  and  shall  be  so  lo- 
cated or  changed  when  and  only  when  ordered  by  said  board, 
provided  the  town  shall  pay  all  expenses  of  the  change  of 
location  of  any  hydrant." 

**  Section  10.  If  at  any  time  any  portion  of  the  mains  in  any 
part  of  said  town  or  any  hydrants,  becoming  frozen,  bursted 
or  otherwise  out  of  proper  condition,  and  in  case  written  no- 
tice to  the  superintendent  or  other  person  in  charge  of  said 
waterworks,  or  any  such  defect,  signed  by  the  mayor,  or  any 
officer  of  said  town,  having  been  given,  then  and  in  that  case, 
if  said  defect  shall  not  be  remedied  within  forty-eight  hours 
after  the  receipt  of  such  notice,  the  liability  of  said  town 
shall  cease  as  to  all  rental,  from  the  giving  of  such  notice, 
until  such  time  as  such  mains  or  hydrants  shall  have  been 
put  in  perfect  condition.  And  in  case  of  damage  to  any  cit- 
izen or  citizens  by  reason  of  such  mains  or  hydrants  being 
out  of  condition,  and  in  case  said  company  shall  not  forth- 
with proceed,  from  the  time  of  the  receipt  of  the  aforesaid 
notice,  to  remedy  any  such  damage,  and  the  amount  of  such 
damage  having  been  ascertained,  the  board  of  trustees  shall 
i-etain  the  amount  thereof  out  of  the  annual  rental  due  said 
waterworks  company." 

On  the  17th  day  of  December,  1888,  N.  J.  Krusen  assigned 
all  his  right  and  interest  in  the  contract  to  the  Grand  Junc- 
tion Water  Company,  a  corporation.  In  1891,  the  town  of 
Grand  Junction  became  the  city  of  Grand  Junction.  A  sys- 
tem of  watenvorks  was  constructed  by  the  water  company, 
and,  on  the  7th  day  of  August,  1889,  a  test  was  made  of 
their  capacity.  Before  the  pipe  was  laid,  objections,  made 
to  it  by  some  of  the  citizens,  were  considered  by  the  board  of 
trustees  of  the  town,  at  a  meeting  held  on  the  13th  day  of 
February,  1889.  The  following  appears  in  the  record  of  the 
proceedings  at  that  meeting : 

"  A  petition  signed  by  Marsh,  Adams  and  others,  praj^g 
that  the  board  take  some  steps  to  prevent  the  water  com- 
pany from  putting  in  the  pipe  scattered  through  the  streets, 
was  presented,  read,  and  on   motion   ordered  filed.     Mr. 
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Reeves,  of  the  water  company  beiug  present,  made  a  state- . 
ment  in  regard  to  the  pipe  which  they  intend  putting  in, 
called  Phipp's  Hydraulic  Pipe,  and  also  furnished  the  board 
several  references  of  companies  who  are  using  the  same;  and 
the  recorder  was  instructed  to  correspond  with  those  parties 
with  relation  thereto.*' 

On  the  12th  day  of  September,  1889,  the  board  of  trustees 
adopted  the  following  resolution : 

"  Resolved,  That  in  the  opinion  of  the  board  of  trustees 
of  the  town  of  Grand  Junction,  the  Grand  Junction  Water 
Company,  being  the  assignees  of  N.  J.  Krusen  and  liis  asso- 
ciates, have  completed  their  S3r8tem  of  waterworks  in  said 
town  in  accordance  with  their  contract  with  the  town  and 
the  ordinance  passed  November  23, 1888 ;  and  a  satisfactory 
test  having  been  made  August  7, 1889,  the  mayor  and  re- 
corder are  requested  and  instructed  to  indorse  on  the  bonds 
of  said  company,  the  fact  that  said  works  have  been  so  com- 
pleted and  tested." 

Afterwards,  on  October  14, 1889,  April  22, 1890,  and  May  5, 

1890,  the  board  adopted  resolutions  requiring  the  company 
to  extend  its  mains  along  dififerent  streets,  and  erect  new  fire 
hydmnts.  The  extensions  seem  to  have  been  made  as  ordered. 
In  making  the  extensions,  the  same  character  of  pipe  was 
used  as  at  first.  Payments  were  made  by  the  city  under  the 
contract  to  the  satisfaction  of  the  company,  until  the  7th 
day  of  February,  1891,  after  which  date  the  city  refused 
further  payment,  claiming  that,  by  the  company's  default, 
its  obligation  was  terminated. 

On  January  81, 1895,  the  water  company  brought  this  suit 
to  recover  the  contract  rentals  of  hydrants,  fi-om  February  7» 

1891,  to  February  7,  1895,  amounting  to  $14,200.  The  com- 
plaint set  forth  the  contract,  and  averred  compliance  with 
its  terms  on  the  part  of  the  plaintiff,  and  the  refusal  of  pay- 
ment by  the  city.  The  answer,  after  denying  performance, 
alleged  that  the  plaintiff,  instead  of  laying  the  pipes  pro- 
vided for  in  the  ordinance,  used  cement  pipes,  of  inferior 
quality,  and  unable  to  withstand  the  pressure  necessary  to 
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impart  the  force  required  by  the  contract  in  the  discharge  of 
streams  of  water;  that  instead  of  furnishing  water  of  good 
quality,  fit  for  domestic  use,  the  plaintiff  furnished  water 
that  was  muddy,  impure,  offensive  and  dangerous,  by  which, 
also  the  pipes,  valves  and  appliances  used  for  irrigating  and 
sprinkling  purposes,  were  clogged.  The  answer  further 
set  up  a  resolution  adopted  by  the  city  council  on  the  12th 
day  of  April,  1892,  which,  after  reciting  that  the  pipes  re- 
quired by  the  contract  had  not  been  laid,  that  the  quality  of 
the  water  furnished  did  not  answer  the  agreement,  and  that 
the  works  were  not  capable  of  discharging  the  specified 
streams  of  water  for  protection  against  fire,  declared  the  con- 
tract rescinded,  and  the  franchise  of  the  company  forfeited. 
The  replication,  after  denying  material  allegations  of  the 
answer,  averred  that  the  pipes  were  of  steel,  cemented  within 
and  without,  that  the  coating  of  cement  improved  them,  and 
adapted  them  better  to  the  alkaline  soil  in  which  they  were 
laid,  and  alleged  the  acceptance  of  the  works  by  the  defend- 
ant, with  full  knowledge  of  the  character  of  the  pipes,  and 
the  use  by  it  ever  since  August,  1889,  of  water  from  the 
plaintiff's  works  for  all  the  purposes  mentioned  in  the  con- 
tract.    The  judgment  was  adverse  to  the  plaintiff. 

From  the  evidence  It  would  seem  that  the  pipes  were  either 
steel,  or  cast  iron,  lined  with  cement.  There  was  expei^t 
testimony  that  cement-lined  pipes  are  less  liable  to  incrus- 
tation, and  obstructions  which  would  tend  to  impede  the 
flow  of  water,  than  other  classes  of  pipe,  and  that  the  capac- 
ity of  these  pipes  was  ample.  But  the  defendant  has  es- 
topped itself  to  say  that  the  material  composing  them  did 
not  meet  the  requirements  of  the  contract.  Before  they  were 
put  into  place,  they  lay  scattered  upon  the  gfround,  open  to 
the  inspection  of  the  defendant  and  the  public.  In  response 
to  some  complaint  of  citizens,  the  board  took  the  quality  of 
the  pipes  into  consideration.  A  representative  of  the  water 
company  met  with  them,  and  furnished  them  data  to  assist 
them  in  an  investigation,  and  they  directed  their  recorder  to 
pursue  his  suggestions.    This  was  on  the  13th  day  of  Feb- 
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ruary,  1889.  Seven  months  afterwards,  on  the  12th  day  of 
September,  1889,  they  adopted  a  resolution,  reciting  that  tbe 
company  had  completed  the  works  in  accordance  with  the 
contract,  and  that  a  test  had  been  made  which  was  satisfac- 
tory; and  instructing  the  mayor  and  recorder  to  indorse 
upon  the  bonds  of  the  company  a  cei-tificate  that  the  works 
were  completed  and  satisfactorily  tested.  The  defendant 
had  ample  time  for  the  severest  investigation.  As  an  inves- 
tigation was  courted  and  dii'ected,  presumptively  it  was  made, 
and  the  adoption  of  this  resolution,  not  only  approving  the 
works  as  fulfilling  the  conti-act,  but  directing  such  action  by 
the  mayor  and  recorder  in  pursuance  of  the  provisions  of 
the  original  ordinance,  as  would  assure  purchasers  that  the 
bonds  might  lawfully  be  issued  and  sold,  is  conclusive  upon 
the  city  that,  in  the  matter  of  the  pipes,  there  was  a  literal 
compliance  with  the  terms  of  the  contract. 

There  was  evidence  of  an  occasional  bursting  of  the  pipes, 
causing,  perhaps,  a  temporary  impairment  of  the  ability  of 
the  works  to  throw  water  to  the  required  height,  but  the  fact 
of  such  bursting  cannot  be  used  in  this  case  for  any  purpose. 
The  liability  of  the  pipes  to  burst  was  contemplated  by  the 
parties  when  the  contract  was  made,  and  section  10  of  the 
ordinance  provided  for  emergencies  of  that  character.  In  the 
event  of  accident  to  the  pipes,  it  was  made  the  duty  of  the  com- 
pany, within  forty-eight  hours  after  receiving  notice  of  their 
condition  from  the  city,  to  repair  them,  and  the  consequence 
of  its  failure  so  to  do,  would  be  the  deduction  from  any  in- 
debtedness of  the  city  to  it,  of  all  rentals  from  the  time  of 
notice  to  the  time  of  repair,  and  all  damages  sustained  by  in- 
dividuals, and  caused  by  the  condition  of  the  pipes,  which 
had  been  ascertained  by  the  city.  This  section  is  a  modifica- 
tion of  the  requirement  of  section  2  that  the  works  should, 
at  all  times  after  completion,  be  capable  of  discharging  a  cer- 
tain number  of  streams  to  a  certain  height.  Accident  to  the 
pipes,  of  such  a  nature  as  to  disable  the  plant  from  perform- 
ance of  the  requirement,  could  not  be  charged  against  the 
company  as  a  violation  of  its  contract,  and  would  not  afifect 
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its  right  to  the  full  agreed  compensation  for  the  use  of  its 
hydrants,  unless,  within  forty-eight  hours  after  notice,  it  failed 
to  restore  conditions,  and  the  only  penalty  for  its  failure 
would  be  deductions  for  rentals  and  damages.  If  these  pipes 
were  at  any  time  broken,  or  in  bad  repair,  and  the  proper  no- 
tice was  given  and  disregarded,  the  facts  might  have  been 
pleaded,  and  the  rentals  and  damages  accruing  during  the 
default  set  off  against  the  plaintiff's  claim.  But  the  answer 
said  nothing  upon  the  subject  By  reason  of  the  action  of 
the  defendant  in  accepting  the  works,  its  subsequent  orders 
concerning  the  pipes,  and  the  nature  of  the  defense  it  has  in- 
terposed, there  is  no  question  in  the  case  of  the  character  of 
the  pipes  as  laid,  or  their  condition  afterwards. 

We  find  nothing  in  the  record  to  indicate  that  water  was 
not  at  all  times  supplied  in  abundance,  or  that  the  city  ever 
declined  to  use  it.  It  was  obtained  from  welk  sunk  close  to 
the  Grand  river,  and  down  to  the  rock' below  the  bed  of  the 
river.  Upon  this  rock  was  a  stratum  of  gravel,  through  which 
the  water  of  the  river  made  its  way  to  the  wells.  There  wei'e 
three  of  these  wells,  each  of  which  was  designated  in  the  evi- 
dence by  a  number.  Well  No.  1  was  sunk  when  the  works 
were  completed.  Well  No.  2  was  constructed  in  March  or 
April,  1891,  and  well  No.  8  afterwards.  Filtering  galleries 
were  connected  with  the  wells.  After  the  construction  of 
wells  Nos.  2  and  8,  the  water  furnished  was  taken  mostly,  if  not 
entirely,  from  them.  The  conti'act  required  the  water  to  be 
obtained  from  the  Grand  river,  to  be  of  good*quality,  filtered 
or  settled,  and  fit  for  domestic  use.  The  water  came  from  the 
Grand  river,  and  before  delivery  to  the  city,  passed  through  a 
bed  of  gravel.  In  relation  to  this  gravel,  Charles  N.  Cox,  a 
hydraulic  engineer  of  considerable  experience,  testified  as  fol- 
lows : 

**  This  natural  gravel  is  as  good  a  natural  filter  as  we  have ; 
it  is  what  is  ordinarily  used  in  all  filtei-s  of  that  class.  There 
is  no  filter  on  a  large  scale  that  is  much  better.  It  is  the  fil- 
ter in  common  use  throughout  the  country,  when  required  on 
a  large  scale.'' 

Vol.  xrv— 28 
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As  to  the  filtering  qualities  of  the  gravel,  we  do  not  find 
that  any  witness  disagreed  with  him.     There  was,  therefore, 
a  compliance  with  the  contract  by  the  company  in  these  two 
respects, — that  the  water  was  taken  from  the  Grand  river,  and 
that  it  was  filtered.     Respecting  the  quality  of  the  water,  it 
was  shown  by  a  number  of  witnesses,  who  were  residenta  of 
Grand  Junction,  and  who  had  used  the  water  from  the  begin- 
ning, that  when  the  Grand  river  was  high  and  turbid,  the 
water  was  discolored  because  the  pressure  from  the  river 
forced  it  rapidly  through  the  gravel,  but  that  as  a  rule  it  was 
quite  clear  and  good.     The  defendant  produced  witnesses  who 
testified  to  the  occasional  muddy  appearance  of  the  water, 
caused  by  the  condition  of  the  river.     They  also  stated  that 
the  water  was  hard  and  had  to  be  broken  for  washing  pur- 
poses. ,  Professor  Chauvenet,  president  of,  and  professor  of 
chemistry  in,  the  Colorado  School  of  Mines,  who  had  made 
an  analysis  of  the  water  for  the  defendant,  and  who  testified 
in  its  behalf,  stated  that  if  the  hardness  of  the  water  could  be 
relieved,  it  would  be  a  very  good  water  supply.    He  also 
analyzed  water  from  the  river,  and  found  a  certain  degree  of 
hardness  in  it.     A  practicing  physician  of  Grand  Junction, 
who  was  a  witness  for  the  defendant,  testified  that  he  judged 
from  the  appearance  of  the  water  as  he  had  seen  it,  that  it 
would  be  unwholesome ;  that  his  opinion  was  formed  only 
from  its  appearance,  for  he  had  never  analyzed  it,  and  did  not 
know  its  ingredients,  but  that  he  was  not  aware  of  having 
prescribed  for  any  disease  caused  by  the  water,  and  could  not 
trace  any  disease  to  its  use. 

Upon  this  question  of  the  quality  of  the  water  furnished, 
a  close  comparison  of  the  testimony  of  the  witnesses  for  the 
plaintiff,  with  that  of  the  witnesses  for  the  defendant,  does 
not  disclose,  so  far  as  statements  of  fact  are  concerned,  any 
substantial  disagreement,  and  to  estimate  the  effect  of  the 
evidence  upon  the  case,  we  must  go  to  the  contract.  The 
obligation  to  which  the  plaintiff  can  be  held,  and  the  measure 
of  its  duty  and  liability,  must  be  found  there. 

Now  the  contract  required  that  the  water  should  be  of  good 
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quality,  and  fit  for  domestic  use,  but  it  also  required  that  it 
should  be  taken  from  the  Grand  river,  and  filtered  or  settled. 
In  supplying  the  city,  the  plaintiff  was  confined  to  such 
water  as  the  Grand  river  would  furnish,  and  to  determine 
what  was  meant  by  the  terms  "  good  quality,"  and  "  fit  for 
domestic  use,"  the  source  from  which  it  should  come  must 
be  considered.  As  it  must  come  from  the  Grand  river,  the 
parties  obviously  intended  only  that  the  water  should  be  of 
as  good  quality,  and  as  fit  for  domestic  use,  as,  by  filtering 
or  settling,  could  be  obtained  from  that  river.  The  water 
was  filtered,  and  when  the  condition  of  the  river  at  different 
times,  and  from  different  causes,  and  the  corresponding  effect 
upon  the  filtering  material,  are  considered,  we  find  it  difficult 
to  discover  in  the  evidence  any  reason  for  believing  that  the 
water,  which  the  plaintiff  supplied,  did  not  come  up  to  the 
standard  fixed  by  the  contract. 

We  come  now  to  a  consideration  of  the  evidence  concern- 
ing the  capacity  of  the  plant  to  project  the  streams  of  water 
required  by  the  contract,  and  this  furnishes  the  question 
over  which  the  contest  is  the  hottest  and  most  sustained. 
The  witnesses  for  the  plaintiff  concurred  in  the  statement 
that  the  works  were  at  all  times  capable  of  discharging 
simultaneously  four  one  inch  streams  from  any  four  hydrants, 
through  100  feet  of  two  and  one  half  inch  hose,  and  one  inch 
nozzle,  to  a  height  of  seventy-five  feet,  not  more  than  two  to 
be  thrown  from  hydrants  on  a  dead  end.  The  original  test 
in  the  presence  of  the  city  officials,  other  tests  made  by  the 
company  for  its  own  satisfaction,  and  results  at  fires,  all  in- 
dicating the  capacity  of  the  works  to  fufill  the  requirement, 
were  proven.  To  negative  the  assertion  of  the  continued 
ability  of  the  works  to  throw  these  streams,  the  defendant 
introduced  several  witnesses,  who  testified  to  failures  on 
different  occasions,  at  fires,  to  obtain  streams  of  near  the  re- 
quired height.  The  evidence  was  that  the  company  had 
held  a  force  in  reserve  to  be  applied  in  cases  o£  fire,  and  the 
use  of  which  was  unnecessary,  and  perhaps  undesirable,  for 
the  ordinary  purposes  of  the  city.     It  always  put  this  force 
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in  operation  when  notified  of  the  existence  of  a  fire.  The 
only  method  provided  by  the  city  for  giving  notice  of  a  fire, 
was  the  ringing  of  a  fire  bell  at  a  considerable  distance  from  - 
the  works ;  whether  it  could  be  heard  at  the  works,  depended 
on  the  direction  of  the  wind ;  sometimes  it  was  heard,  and 
sometimes  it  was  not ;  and  an  attempt  to  throw  water  when 
the  company  had  no  opportunity  to  apply  the  requisite  extra 
force,  would  not  be  a  fair  test  of  the  capacity  of  the  works. 
But  aside  from  this,  there  is  a  weakness  in  the  defendant's 
evidence,  which  destrojrs  its  value  as  a  factor  of  disproof. 
The  evidence,  introduced  by  the  plaintiff  of  the  ability  of  its 
works,  cast  the  burden  upon  the  defendant,  and  in  proving 
the  tests  upon  which  it  relied,  it  was  incumbent  upon  it  to 
show  that  they  were  within  the  conditions  specified  in  the 
contract,  beyond  which  no  obligation  rested  upon  the  com- 
pany. Only  in  three  instances  was  the  length  of  the  hose, 
through  which  the  stream  was  projected,  given.  One  of  the 
lengths  was  from  160  to  200  feet,  another,  about  360,  and 
another,  about  400  feet.  The  length  of  hose  through  which 
the  company  bound  itself  to  be  able  to  discharge  a  volume  of 
water  seventy-five  feet  high  was  100  feet,  and  not  only  was 
the  length  of  hose  specified,  but  its  size,  and  the  size  of  the 
nozzle.  It  did  not  contract  to  send  streams  through  more 
than  100  feet.  The  force  sufficient  for  that  length,  would, 
by  reason  of  the  additional  friction,  fail  at  a  greater  distance. 
A  test  made  through  400  or  360  or  150  feet,  would  be 
absolutely  worthless.  To  prove  a  want  of  ability  in  the 
works,  which  would  amount  to  a  failure  of  compliance  with 
the  contract,  not  to  exceed  100  feet  of  two  and  one  half  inch 
hose,  with  a  one  inch  nozzle,  must  be  used,  and  evidence 
not  showing  affirmatively  tests  made  under  contract  condi- 
tions, would  be  no  proof  at  all.  Tlie  testimony  of  the  de- 
fendant's witnesses,  not  exhibiting  a  failure  in  anything  the 
plaintiff  was  bound  to  perform,  rebutted  nothing.  It  did  not 
conflict  in  the  least  with  the  proof  made  by  the  plaintiff. 
The  capability  of  the  plant  was  demonstrated  by  the  first 
test,  which  was  witnessed  by  the  city  officials,  and  approved 
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by  them.  It  is  presumed  that  what  it  did  once,  it  could, 
under  the  same  general  conditions,  do  again,  but  there  was 
no  evidence  of  any  change  in  the  general  conditions,  so  that 
the  plaintiff  had  in  its  favor  not  only  the  legal  presumption, 
but  the  actual  proof,  of  its  ability  to  do  what  it  had  agreed, 
and  the  defendant  left  both  presumption  and  proof  undis- 
turbed. Upon  a  careful  survey  of  the  entire  evidence,  we 
are  unable  to  see  wherein  there  was  not  at  least  a  substantial 
compliance  by  the  plaintiff  with  the  terms  of  its  contract, 
both  in  the  furnishing  of  the  water,  and  the  continued 
capacity  of  the  plant 

Upon  the  rendition  of  the  verdict,  the  plaintiff  unsuccess- 
fully moved  for  a  new  trial,  upon  the  ground,  among  others, 
that  the  evidence  was  insufficient  to  justify  the  verdict.  We 
are  strongly  inclined  to  the  opinion  that  the  motion  should 
have  been  sustained  upon  that  ground,  but  we  do  not  feel 
called  upon  at  this  time  to  so  decide,  because  an  error,  con- 
cerning which  we  are  not  troubled  by  doubt,  necessitates  a 
reversal  of  the  judgment.  However  well  satisfied  the  jury 
may  have  been  that  the  plaintiff  had  performed  all  the  re- 
quirements of  the  contract,  an  instruction  was  given  them, 
which,  if  they  followed  it,  and  we  must  presume  that  they 
did,  rendered  a  verdict  for  the.  plaintiff  impossible.  The 
court  laid  down  three  conditions  by  which,  it  was  asserted, 
the  plaintiff  was  bound,  and  a  concurrence  of  which  was 
necessary  to  entitle  it  to  a  recovery.  The  first  and  second 
we  pass  without  commeht.  The  third  was  as  follows :  To 
^  maintain,  at  all  reasonable  times,  a  pressure  for  the  distii- 
bution  of  water  through  its  system  sufficient  to  discharge  a 
one-inch  stream  from  either  of  said  hydrants  through  100  feet 
of  two  and  one  half  inch  rubber  hose  and  one-inch  nozzle  to 
a  height  of  seventy-five  feet,  and  a  system  capable  of  dis- 
charging at  the  same  time  not  exceeding  four  of  such  streams 
from  any  four  hydrants,  no  more  than  two  of  which  shall  be 
required  to  be  thrown  from  hydrants  on  a  dead  end." 

There  was  nothing  in  the  contract  which  required  the 
company  to  maintain  any  specified  pressure,  and  it  made  no 
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pretense  that  it  maintained  a  pressure  sufficient  vO  discharge 
a  stream  of  water  of  any  size  to  any  height.  Its  works  were 
required  to  be  capable  at  all  times  of  exerting  a  pressure 
sufficient  to  throw,  under  certain  specified  conditions,  four 
streams  of  water  to  the  height  mentioned  in  the  instruction, 
but  the  ability  to  exert  the  pressure  when  necessary,  and  the 
actual  maintenance  of  the  pressure,  are  two  entirely  different 
things.  The  proof  showed  the  continued  requisite  capacity, 
except,  perhaps,  when  the  pipes  were  temporarily  disabled,  and 
for  accident  to  the  pipes,  the  contract  made  provision.  With 
the  modification  which  that  provision  introduced  into  the 
contract,  it  would  not  be  inaccurate  to  say  that  the  works 
must,  at  all  reasonable  times,  be  capable  of  discharging  a 
certain  amount  of  water  with  a  certain  force,  the  reasonable 
times  being  those  when  the  pipes  were  in  proper  condition 
for  the  purpose,  and  by  the  use  of  the  words  "  reasonable 
times  "  in  the  instruction,  the  court  must  have  meant  those 
times,  or  it  meant  nothing.  It  seems  clear  that  the  ordinary 
pressure  which  was  constantly  maintained  was  sufficient  for 
the  common  uses  of  the  city  and  its  inhabitants,  and  that 
the  provision  requiring  a  capacity  for  the  exertion  of  a  greater 
force,  was  intended  solely  as  a  protection  against  fire.  But 
the  requirement  was,  not  that  this  force  should  be  maintained, 
but  that  it  should,  at  all  reasonable  times,  be  within  the 
capacity  of  the  plant,  to  be  sent  out  when  called  for.  As 
the  instruction  compelled  the  jury,  before  they  could  give 
the  plaintiff  their  verdict,  to  find  that  it  did  something  which 
it  did  not  do,  which  it  did  not  pretend  to  do,  and  which  it 
was  not  required  to  do,  the  result  was  inevitable,  and  the 
case  which  the  plaintiff  made  was  not,  and  could  not  be, 
considered  by  them. 

An  objection  is  taken  to  the  complaint  which  cannot  very 
well  be  understood  without  a  reference  to  the  statute  by 
which  the  contract  was  authorized.  Subdivisions  69  and  71 
of  section  3312  of  the  General  Statutes,  which  contained  the 
law  in  force  at  the  time  the  contract  was  made,  provided  as 
follows : 
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"  When  the  right  to  build  and  operate  such  water  or  gas 
works  is  granted  to  private  individuals  or  incorporated  com- 
panies by  said  cities  and  towns,  *  *  *  such  cities  or  towns 
are  authorized  and  empowered  to  enter  into  a  contract  with 
the  individual  or  company  constructing  said  works,  to  supply 
said  city  or  town  with  water  for  fire  purposes,  and  for  such 
other  purposes  as  may  be  necessary  for  the  health  and  safety 
thereof,  and  also  with  gas,  and  to  pay  therefor  such  sum 
or  suras  as  may  be  agreed  upon  between  said  contracting 
parties." 

**  If  the  right  to  build,  maintain  and  operate  such  works 
is  granted  to  private  individuals  or  incorporated  companies 
by  such  cities  or  towns,  and  said  cities  or  towns  shall  con- 
tract with  said  individuals  or  companies  for  a  supply  of  water 
or  gas  for  any  purpose,  such  city  or  town  shall  levy  each 
year  and  cause  to  be  collected  a  special  tax  as  provided  for 
above,  sufficient  to  pay  off  such  water  or  gas  rents  so  agreed 
to  be  paid  to  said  individuals  or  company  constructing  said 
works ;  provided,  however,  that  said  last-mentioned  tax  shall 
not  exceed  the  sum  of  three  mills  on  the  dollar  for  any  one 
year." 

Now  it  is  said  that  the  complaint  is  defective  because  it 
does  not  allege  that  the  amount  agreed  to  be  paid  per  annum 
was  within  the  amount  which  would  be  produced  by  a  tax 
of  three  mills  on  the  dollar.  We  do  not  think  the  objection 
tenable.  The  complaint  set  forth  the  ordinance  which  con- 
stituted the  contract,  and  averred  performance  of  its  condi- 
tions by  the  plaintiff,  and  the  failure  of  performance  by  the 
defendant.  It  contained  all  that  was  necessary  in  a  state- 
ment of  a  cause  of  action  upon  a  contract  with  mutual  cove- 
nants. The  presumption,  in  a  case  like  this,  is  that  the  board 
of  trustees  acted  lawfully,  and  that  the  amount  agreed  to  be 
paid  was  within  the  limits  prescribed  by  the  statute,  what- 
ever those  might  be.  If  the  defendant  was  of  the  opinion 
that  the  board  had  no  power  to  contract  for  the  payment  of 
more  than  the  amount  which  a  three-mills  tax  would  produce, 
and  if  the  fact  was  that  such  tax  would  not  produce  the 
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amount  agreed  to  be  paid,  the  answer  should  have  so  alleged. 
On  its  face  the  complaint  was  good,  and,  accepting  for  the 
present,  the  defendant's  construction  of  the  statute,  if,  after 
the  contract  was  made,  it  turned  out  that  the  proceeds  of  a 
three-mills  tax  was  insufficient  to  meet  the  contract  price, 
that  fact  should  have  been  stated  in  the  answer.  It  was 
matter  of  defense,  to  be  alleged  and  proved  by  the  defend- 
ant. But  we  are  unable  to  acquiesce  in  counsel's  opinion  of 
the  meaning  of  the  statute.  The  69th  subdivision  provided 
for  contracts  of  this  character,  and  authorized  the  payment 
by  the  city  or  town  of  such  sum  or  sums  as  might  be  agreed 
upon  by  the  contracting  parties.  To  the  amount  which  the 
municipality  might  agree  to  pay,  there  was  no  limit  fixed. 
It  was  matter  of  agreement  between  the  parties  concenied, 
and  whatever  they  might  agree  upon,  the  city  might  law- 
fully contract  to  paj\  This  is  the  plain  meaning  of  the  lan- 
guage of  subdivision  69,  standing  alone.  Is  that  meaning 
in  any  way  qualified  by  the  terms  of  the-71st  subdivision? 
The  latter  provided  for  the  levy  and  collection,  each  year,  of 
a  tax  sufficient  to  pay  the  amounts  "  so  agreed  to  be  paid." 
The  words  "  so  agreed  to  be  paid  "  refer  l»ck  to  the  authoi^ 
ity  contained  in  the  69th  subdivision,  which  left  the  amounts 
to  the  unrestricted  agreement  of  the  parties.  The  intention 
was  to  provide  a  method  by  which  the  city  might  discharge 
its  obligation.  But  the  general  provision  is  qualified  by  a 
special  proviso  that  the  tax  should  not  exceed  three  miUs  on 
the  dollar.  While  there  was  no  limitation  upon  the  amount 
in  which  the  city  might  bind  itself,  there  was  a  limitation 
upon  the  amount  which,  by  means  of  a  special  tax,  might 
be  raised  in  any  single  year  to  be  applied  upon  the  debt 
We  find  no  reason  in  the  law  why  the  city  might  not  make 
any  deficiency  good  out  of  its  general  revenue.  But  be 
this  as  it  may,  how  the  mere  failure  of  the  city  for  one  year, 
or  a  series  of  3'^ears,  to  collect  enough  money  to  discharge  a 
just  and  lawful  obligation,  could  operate  to  extinguish  its 
liability  upon  the  obligation,  either  in  toto  or  pro  tantOj  has 
not  been  satisfactorily  shown  to  us.     The  position  of  conn- 
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sel  requires  the  establishment  of  one  of  two  propositions : 
either,  first,  the  obligation  of  the  city  could  not  lawfully 
be  fixed  in  the  contract  at  an  amount  which  should  in  any 
one  year  exceed  what  the  special  tax  for  that  year  would 
bring ;  or,  second,  the  parties  might  agi*ee  upon  an  amount 
certain  without  reference  to  any  tax  general  or  special,  but 
if  in  any  year  the  proceeds  of  the  tax  should  be  less  than  the 
agreed  amount,  they  must,  nevertheless,  be  received  in  full 
payment.  Respecting  the  first,  to  fix  a  sum  which,  while 
approximating  the  special  tax  receipts,  would  never  exceed 
them,  would  require  a  foreknowledge,  not  possessed  by  any 
person  we  have  yet  encountered.  The  assessed  valuation, 
and  the  consequent  results,  might,  and  probably  would,  vary 
from  year  to  year ;  while  the  amount  agreed  upon  might  fit 
the  tax  in  one  year,  it  might  be  a  misfit  in  another,  and,  if  it 
should  ever  fail  to  fit,  payment  might  be  resisted  on  the  ground 
that  the  contract  was  ultra  vires.  The  second  amounts  to 
simply  this,  that  a  municipality  may  lawfully  contract  a  debt 
which  it  would  be  unlawful  to  pay  according  to  the  contract. 
We  hardly  think  a  proposed  investor,  having  a  proper  regard 
for  his  solvency,  would  care  to  risk  his  money  upon  such 
contingencies.  Both  propositions,  when  followed  to  their 
logical  result,  seem  to  us  to  end  in  absurdity. 

In  support  of  their  objection,  counsel  have  referred  us  to 
the  case  of  Water  Works  Uo.  v.  Town  of  Raton^  49  Pac.  Rep. 
(N.  M.)  598.  There  are  two  reasons  why  the  decision  in  that 
case  is  not  authority  in  this.  First,  the  answer,  unlike  the 
answer  interposed  here,  set  up  the  facts  necessary  to  raise 
the  question  of  the  power  of  the  town  to  enter  into  the  con- 
tract, and  second,  it  does  not  appear  from  the  opinion  that 
the  statute  of  New  Mexico  contained  any  provision  corre- 
sponding to  subdivision  69  of  section  3312  of  our  law,  giving 
to  municipal  corporations  the  unrestricted  authority  to  enter 
into  contracts  for  water  supplies.  The  opinion  does  not  pur- 
port to  construe  any  such  grant  of  power,  and  hence  its  rea- 
soning is  not  applicable  to  the  present  case. 

The  judgment  will  be  reversed. 

Bevirsed. 
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[No.  1780.] 
Leapold  bt  al.  v.  MoCaetnby. 

1.  Chattel  Mortoagbs^Leoal  Title — Rights  of  Mobtgaoob. 
After  maturity  of  a  chattel  mortgage,  the  legal  title  to  the  chattels  vesti 

in  the  moi-tgagee,  and  he  is  entitled  to  possession.  The  mortgagor 
can  bring  no  action  at  law  for  possession,  but  must  resort  to  equity 
to  compel  redemption. 

2.  Chattel  Mortgages— REDEifPTioif. 

The  mortgagor  in  a  chattel  mortgage  may  at  any  time  before  forclo- 
sure,  eyen  after  maturity  and  possession  by  the  mortgagee,  tender 
the  amount  due  and  compel  its  acceptance  and  relieve  his  property 
from  the  lien,  and  the  debt  being  paid  the  mortgagee  may  be  en- 
joined from  further  proceeding  toward  foreclosure. 

8.  Bills  and  Notes— Payable  in  Property— Payment. 

The  maker  of  a  promissory  note  payable  in  property  has  a  right  to  ttt- 
isfy  the  note  by  payment  in  money. 

4.  Same — Chattel  Mortgages — Redemption. 

Certain  lumber  dealers  entered  into  a  contract  with  a  sawmill  man, 
whereby  the  latter  was  to  supply  the  former  with  certain  lumber, 
and  the  dealers  furnished  the  mill  man  with  certain  supplies  for 
which  they  took  his  note  for  a  certain  amount  payable  in  lum- 
ber and  secured  by  a  chattel  mortgage  on  tlie  mill  and  fixtures. 
The  chattel  mortgage  was  given  alone  as  security  for  the  note,  and 
not  to  secure  the  contract  to  furnish  lumber.  Held,  that  the  con- 
sideration of  the  note  was  the  supplies  furnished,  and  it  might  be 
paid  in  money,  and  that  the  assignee  of  the  mortgagor  had  a  right 
to  redeem  from  the  chattel  mortgage  by  tendering  the  amount  of 
the  note,  notwithstanding  the  default  of  the  mortgagor  in  his  con- 
tract to  furnish  lumber. 

6.  Same. 

In  an  action  by  the  assignee  of  a  mortgagor  to  redeem  from  a  chattel 
mortgage  by  tendering  the  amount  in  money  of  a  note  made  paya- 
ble in  property,  where  the  answer  alleges  the  contract  to  pay  the 
note  in  lumber,  but  alleges  no  specific  damages  on  account  of  the 
failure  to  deliver  the  lumber,  the  damage  was  the  value  of  the  sup- 
plies furnished  for  which  the  note  was  given,  and  was  liquidated 
and  fixed  by  the  amount  of  the  note  and  was  completely  satisfied 
by  the  payment  of  the  note. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  JoHK  H.  Rbddin,  for  appellants. 
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Messrs.  Robinson  &  Anfenqbb,  for  appellee. 

BiSSELL,  p.  J. 

As  it  may  be  characterized  with  sufficient  accuracy  for  the 
purposes  of  a  statement,  this  is  a  bill  in  equity  to  redeem 
from  a  chattel  mortgage  after  maturity.  But  two  of  the 
points  which  are  relied  on  by  the  appellants  need  be  consid- 
ered since  the  resolution  of  these  adversely  to  their  conten- 
tion will  compel  the  affirmance  of  the  judgment. 

On  the  25th  of  May,  1897,  Davies  was  the  owner  of  a  saw- 
mill located  on  the  Snake  river  in  Summit  county,  and  carry- 
ing on  the  general  business  of  a  sawmill.  Leapold  &  Jones 
were  lumber  dealers  in  Denver,  and  on  that  date  made  a  writ- 
ten contract  with  Davies  for  the  purchase  of  some  50,000  feet 
of  merchantable  lumber  of  the  kinds  and  dimensions  that 
might  be  ordered.  According  to  its  terms  Davies  was  to 
deliver  three  carloads  of  lumber  on  the  dates  named,  at  a 
fixed  price  per  thousand  feet.  Davies  apparently  being  short 
of  cash  entered  into  an  arrangement  with  them  whereby  they 
were  to  advance  him,  in  supplies  needed  in  and  about  the 
mill,  $250.  By  various  transfers  the  title  to  the  sawmill  be- 
came vested  in  McCartney,  the  appellee,  and  the  rights  of 
the  contract  in  the  appellants,  Leapold  &  Barr.  The  circum- 
stances or  nature  of  the  transfer  and  the  extent  of  the  intei"- 
est  of  these  assignees  can  be  well  omitted  since  there  is  no 
contention  concerning  them.  To  secure  themselves  for  the 
advances  which  they  agreed  to  make  it  was  provided  that 
they  should  be  taken  as  payment  for  the  lumber  which  was 
to  be  delivered  and  they  took  a  note  from  Davies  for  $250 
which  recited  that  sixty  days  after  date  Davies  promised  to 
pay  to  their  order  $250  at  Denver,  payable  in  50,000  feet  of 
lumber  as  per  contract  with  interest  at  blank  per  cent.  To 
further  secure  the  payment  of  the  note  Davies  executed  to 
them  a  chattel  mortgage  on  the  sawmill  and  its  fixtures  and 
appliances.  The  mortgage  was  in  the  ordinary  form  and  trans- 
ferred certain  named  personal  property  as  security  and  the 
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instrument  then  provided  that  if  Davies  should  well  and  truly 
pay  to  the  other  parties  for  the  redemption  of  the  goods  and 
chattels  the  full  sum  of  f  250  according  to  his  promissoiy  note, 
then  the  obligation  should  be  void.  The  mortgage  was  also 
conditioned  that  he  might  retain  possession  until  maturity, 
and  that  in  case  of  default  the  mortgagees  might  take  posses- 
sion and  sell,  and  apply  the  proceeds  to  the  payment  of  the 
note.  The  mortgage  did  not  either  in  express  terms  or  by 
implication  provide  that  it  should  be  security  for  the  per- 
formance of  the  contract  other  than  as  to  the  payment  of  the 
note,  nor  that  it  should  be  security  for  any  damages  which 
Leapold  and  Barr  might  sustain  by  reason  of  any  other  breach 
than  the  nonpayment  of  the  note.  It  Is  also  true  the  original 
contract  was  conditioned  that  in  case  he  defaulted  in  per- 
formance and  failed  to  deliver  the  lumber  according  to  the 
demands  of  the  vendees,  they  should  have  the  right  not  only 
to  enforce  the  note  and  mortgage,  but  also  to  resort  to  any 
other  remedy  which  the  law  gave  them  for  any  breach  of  the 
conditions.  The  supplies  were  furnished,  received  by  Davies 
or  the  assignee,  whereby  he  became  obligated  to  pay  the  note, 
either  in  money  or  in  lumber.  Neither  Davies  nor  his  as- 
signee further  complied  with  the  conditions  of  the  contract 
except  to  deliver  a  small  part  of  the  lumber  in  value  amount- 
ing to  something  less  than  $50.00.  The  lumber  not  having 
been  delivered  and  the  stipulated  time  having  gone  by  the 
parties  extended  the  arrangement  and  executed  a  new  note 
and  mortgage  for  the  $250  not  otherwise  changing  the  terms 
of  the  original  contract  save  as  to  the  date  of  its  contemplated 
execution.  The  extension  having  expired  and  there  having 
been  no  performance  a  dispute  arose  as  to  the  adjustment  of 
their  respective  obligations.  The  assignee,  McCartney,  who 
became  by  transfer  the  owner  of  the  mill  which  he  took  sub- 
ject to  the  mortgage,  attempted  to  satisfy  it  by  paying  to 
Leapold  and  Barr  its  amount  in  cash,  that  is  the  amount  then 
due  which  was  about  $205  as  found  by  the  trial  codrt.  There 
was  some  dispute  respecting  the  time  at  which  they  offered 
performance  but  the  court  found  the  issues  tendered  by  lAie 
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bill  and  answer  and  on  the  proof  with  the  plaintiff,  and  con- 
clnded  he  offered  to  pay  on  the  date  of  the  maturity  of  the 
paper,  though  he  did  not  then  make  a  tender,  bailing  then 
to  tender  the  money  Leapold  and  Barr  sent  a  man  with  the 
mortgage  to  take  possession  of  the  property  and  he  took  it. 
Thereafter  and  before  sale,  McCartney  made  an  absolute 
tender  of  the  money  called  for  by  the  note,  less  the  credit, 
and  demanded  a  satisfaction  of  the  mortgage  and  a  return  of 
the  property.  This  was  refused  on  the  ground  that  it  was 
after  date  and  that  the  note  could  not  be  satisfied  except  by 
the  delivery  of  the  lumber  according  to  the  terms  of  the  orig- 
inal contract,  disputing  McCartney's  contention  that  the  note 
might  be  paid  in  money  as  well  as  in  lumber  and  that  .if  they 
had  sustained  any  damages  by  reason  of  the  breach  of  the 
contract  they  had  another  remedy.  The  court  found  all  the 
issues  with  the  plaintiff  which  necessarily  includes  the  offer 
to  pay,  the  tender  of  the  amount  due  after  the  date  and  the 
doing  of  whatever  was  necessary  to  redeem.  McCartney 
brought  the  money  into  court  according  to  his  tender  and  the 
court  made  a  decree  that  upon  the  payment  of  that  money 
with  the  expenses  which  Leapold  and  Barr  had  incurred  in 
the  attempted  foreclosure,  they  should  be  barred  from  the 
enforcement  of  the  security.  It  resulted  in  a  judgment  of  a 
little  less  than  $300  which  was  so  far  as  the  decree  goes  fully 
executed  by  making  the  tender  good  and  paying  into  court 
all  the  money  which  it  required. 

It  is  quite  evident  from  this  statement,  the  only  two  propo- 
sitions involved  in  the  appeal  respect  the  right  of  McCartney 
to  file  this  bill  to  redeem  from  the  mortgage,  and  respects 
also  his  right  to  pay  the  note  in  money  instead  of  in  lumber. 
It  is  earnestly  contended  by  the  appellants  McCartney  was 
without  right  to  file  a  bill  in  equity  to  redeem  from  the  mort- 
gage, that  his  remedy  was  at  law,  and  that  he  could  bring  an 
action  in  damages  for  its  breach,  or  as  it  is  suggested  he  might 
maintain  replevin  for  the  property.  We  do  not  believe  either 
contention  is  well  based.  The  law  concerning  chattel  mort- 
gages has  been  settled  by  a  long  series  of  adjudications,  and 
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it  is  now  thoroughly  well  established  that  a  mortgagor  of 
chattels  after  maturity  is  without  legal  rights  or  equitable 
remedy  save  a  privilege  to  redeem  from  the  security.  After 
maturity  the  title  to  the  chattels  vests  absolutely  in  the  mortr 
gagee  who  may  reduce  to  possession.  The  mortgagor  can 
bring  no  action  at  law,  either  in  trover  or  replevin,  but  he 
must  resort  to  equity  to  compel  redemption  because  this 
equity  of  redemption  is  all  there  is  left  to  him.  It  is  equally 
well  settled  that  even  after  maturity  the  mortgagor  may 
tender  the  amount  due  and  compel  its  acceptance  and  relieve 
his  property  from  the  lien  of  the  security,  and  the  debt  being 
paid  the  mortgagee  would  have  no  right  of  foreclosure  and 
may  be  enjoined  from  further  proceeding.  The  right  of  the 
mortgagor  to  resort  to  equity  for  the  purpose  is  exceedingly 
clear.  Blaln  v.  Foster^  33  111.  App.  297 ;  Heyland  v.  Bad^er^ 
35  Cal.  404 ;  Blodgett  v.  Blodgett,  48  Vt  32  ;  Noyes  v.  Wye- 
koff,  30  Hun,  466 ;  Stoddard  v.  Denison,  38  How.  Prac.  296; 
Jones  on  Chattel  Mortgages,  chaps.  14, 15 ;  Herman  on  Chat- 
tel Mortgages,  §  173 ;  Pingrey  on  Chattel  Mortgages,  §  949. 
There  are  a  multitude  of  other  cases,  and  some  of  our  own 
jurisdiction  on  similar  or  collateral  questions  which  are  in 
point,  but  it  is  useless  to  incumber  the  opinion.  Under  the 
facts  found  by  the  trial  court  we  conclude  since  an  offer  to 
pay  was  made  on  the  date  of  maturity,  which  was  refused, 
and  since  the  tender  was  subsequently  made  and  the  money 
brought  into  court  and  the  tender  kept  good  McCartney  had 
a  right  to  file  this  bill  to  compel  its  acceptance  and  redeem 
from  the  mortgage,  providing  it  be  likewise  concluded  the 
right  inured  to  McCartney  to  pay  the  note  in  money  in  place 
of  in  property. 

This  brings  us  to  the  other  question,  which  as  we  look  at 
it,  is  not  only  largely  settled  by  the  authorities,  but  is  deter- 
mined by  the  agreement  of  parties.  We  might  possibly  put 
the  decision  expressly  on  the  basis  of  tho  agreement,  with- 
out deciding  the  precise  proposition  as  to  the  general  rule 
which  gives  the  maker  of  a  note  of  this  description  which  is 
payable  in  property,  the  right  to  discharge  it  in  money.    We 
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think,  however,  the  weight  of  authority  gives  the  maker  of 
such  paper  the  right  to  satisfy  it  in  money.  The  matter  has 
been  one  of  considerable  discussion,  but  the  authorities  gen- 
erally concur  in  holding  that  the  maker  may  satisfy  it  by 
money,  the  amount  of  the  note  being  taken  as  liquidated 
damages,  especially  where  as  in  this  case,  there  is  a  consid- 
eration for  the  note  other  and  independent  of  the  contract 
for  the  delivery  of  the  specific  articles  named  in  the  instru- 
ment. It  will  be  remembered  from  what  has  been  stated, 
the  consideration  of  this  note  was  not  simply  the  delivery  of 
50,000  feet  of  lumber.  Leapold  and  Jones,  or  Leapold  and 
Barr,  either  one  or  the  other,  or  both  of  these  firms,  gave 
another  consideration  for  the  note  than  the  simple  price  of 
the  lumber.  It  is  quite  true,  the  contract  was  to  deliver 
lumber,  the  amount  was  specified  that  was  to  be  delivered, 
the  price  named  at  which  it  was  to  be  sold  and  purchased, 
and  it  nominated  the  dates  at  which  delivery  should  be  made. 
The  note,  however,  was  not  given  as  a  security  for  its  per- 
formance, but  at  the  very  time  of  the  execution  of  the  agree- 
ment, the  vendees  agreed  to  give  supplies  in  shape  of  gro- 
ceries and  various  things  in  the  conduct  of  business  by  Davies 
and  his  assignee,  and  they  really  paid  the  price  prior  to  the 
date  named  for  the  execution  of  the  agreement.  The  consid- 
eration, therefore,  of  the  note,  was  these  supplies  and  not  the 
lumber.  It  is  quite  true,  Davies  or  his  assignee  might  satisfy 
that  note  by  delivering  the  lumber  which  would  be  taken  as 
the  purchase  price  of  the  supplies.  There  was,  however,  an 
independent  consideration,  to  wit,  the  supplies  themselves. 
Under  these  circumstances,  in  the  light  of  the  authorities,  the 
note  having  an  independent  consideration,  it  might  well, 
under  the  law,  be  satisfied  in  money  as  well  as  in  property. 
Finney  v.  Oleason^  5  Wend.  394 ;  Brooks  v.  Hubbard^  3  Conn. 
58 ;  Hise  v.  Foster^  17  la.  23 ;  Fergtison  v.  Hogan^  25  Minn. 
135 ;  Hey  wood  v.  Heywood^  42  Me.  229  ;  White  v.  Tompkins^ 
52  Pa.  St.  363 ;  Trowbridge  v.  Holcomb,  4  Ohio  St.  38. 

Regardless  of  this  principle  we  gather  from  the  terms  of 
the  in8trume4t  th^  note  and  mortgage  were  in  no  sense  given 
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to  insure  the  performance  of  the  contract  for  the  delivery  of 
the  lumber.  The  contract  expressly  states  the  note  and 
mortgage  are  g^yen  to  insure  the  parties  of  the  second  part 
against  loss  and  damages  on  account  of  having  paid  for  the 
60,000  feet  of  lumber.  The  mortgage  was  given  to  secure 
Uiem  from  loss  by  reason  of  a  payment,  and  for  no  other  pur- 
pose, and  not  as  a  guaiuntee  for  the  performance  of  the  orig- 
inal contract.  It  was  likewise  stipulated  that  if  Davies 
should  default  in  the  performance  of  the  conditions  of  his 
contract,  the  appellants  should  have  the  right  to  enforce  the 
note  and  mortgage,  and  also  any  other  remedies  the  law  might 
give  them  for  any  breach.  Under  these  circumstances  it 
may  well  and  rightly  be  concluded  it  was  the  intention  and 
purpose  of  the  parties  to  require  the  execution  of  the  note 
and  mortgage  as  a  security  for  the  advance  which  they  made, 
and  not  to  insure  performance  with  reference  to  the  manu- 
facture, sale  and  delivery  of  the  lumber. 

We  also  likewise  conclude  the  judgment  was  right  for 
another  reason.  There  were  neither  plea  nor  proof  offered 
by  the  appellants  to  the  point  that  they  suffered  damages 
by  reason  of  the  breach  of  the  contract  arising  from  the  failure 
of  Davies  or  McCartney  to  manufacture  and  deliver  the  lum- 
ber. It  was  not  averred  that  they  had  otherwise  sustained 
damages,  nor  that  lumber  had  risen  in  price,  nor  that  Leapold 
and  Barr  had  been  damaged  because  of  the  failure  in  that 
they  had  been  unable  to  complete  contracts  into  which  they 
had  entered,  or  in  any  wise  to  show  that  the  breach  had  oc- 
casioned any  damage,  other  than  the  loss  of  the  consideration 
which  they  had  paid  in  the  way  of  supplies  to  secure  the 
return  of  which,  the  note  and  the  mortgage  were  undoubtedly 
given.  Under  the  circumstances,  it  is  quite  evident  the  only 
loss  which  came  to  the  appellants  was  the  value  of  the  sup- 
plies which  they  furnished,  which  was  liquidated  and  fixed 
as  of  the  value  of  f  250  and  these  damages  would  be  fully 
and  completely  satisfied  by  the  payment  of  the  amount  of 
the  note.  According  to  the  decree,  this  amount  was  not 
only  offered  at  the  date  of  maturity  but  was  subsequently 
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tendered  before  sale,  the  tender  made  good,  the  money  brought 
into  coui*t,  and  with  the  expenses  was  paid  in  under  the 
terms  of  the  decree.  Thereby  the  judgment  being  performed 
all  damages  either  alleged  or  proven  by  the  appellants  were 
fully  paid  and  discharged.  Since  the  mortgage  was  simply 
given  as  security  for  the  payment  of  the  note  and  not  other- 
wise for  the  performance  of  the  contract,  and  it  was  fully 
tendered  and  has  been  completely  satisfied,  we  are  quite 
clear  the  right  to  redeem  thereby  came  to  McCartney,  the 
bill  was  properly  filed  for  the  enforcement  of  that  right,  and 
the  decree  of  the  court  below  was  fully  justified  by  the  law 
and  by  the  facts. 

The  judgment  is  right  and  it  will  accordingly  be  affirmed. 

Affirmed. 


[No.  1758.] 

The  Boabd  op  County  Commissioners  of  Clear  Creek 

County  v.  Yingling. 


1.  Taxes  and  Taxation— Legality  of  Assessment — Presumption.' 
Public  policy  requires  that  all  presumptions  should  be  in  favor  of  the 

legality  of  an  assessment  for  taxes,  and  the  burden  is  upon  him 
who  assails  it  to  show  its  illegality. 

2.  Same— Pleading. 

Section  3812,  Mills'  Ann.  Stats.,  provides  that  when  lands  are  assessed 
to  unknown  owners  no  one  description  shall  comprise  more  than 
one  town  lot,  and  section  3822,  Mills'  Ann.  Stats.,  provides,  **  Each 
tract  of  land,  and  each  town  lot,  shall  be  valued  and  assessed  sepa- 
rately, except  when  one  or  more  adjoining  tracts  or  lots  ai*e  re- 
turned by  the  same  person,  in  which  case  they  may  be  valued  and 
assessed  jointly.' '  In  an  action  against  a  county,  under  section  8776, 
Mills'  Ann.  Stats.,  to  i-ecover  taxes  for  which  certain  town  lots 
were  sold  on  the  ground  that  they  were  wrongfully  assessed  to- 
gether, where  the  complaint  fails  to  allege  that  they  were  assessed 
to  an  unknown  owner,  it  will  be  presumed  that  they  were  assessed 
to  the  known  owner.  And  where  the  complaint  fails  to  allege  that 
the  several  lots  were  not  adjoining,  the  presumption  is  that  they 
are  adjoining  lots.    And  a  complaint  that  fails  to  allege  either  that 
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the  lots  were  assessed  to  an  unknown  owner,  or  that  they  were  noft 

adjoiaing,  is  insufficient  to  state  a  cause  of  action. 
3.  PuBADiNQ — Presumption. 
Where  a  complaint  describes  several  town  lots  by  consecutive  numben 

and  in  the  same  block,  in  the  absence  of  an  allegation  that  they  are 

not  adjoining  it  will  be  presumed  that  they  are. 

Appeal  from  the  District  Court  of  Clear  Creek  County. 
Mesdirs.  Morrison  Si  Db  Soto,  for  appellants. 
No  appearance  for  appellee. 
Wilson,  J. 

This  suit  was  brought  to  recover  from  the  county  taxes 
upon  certain  lots  alleged  to  have  been  paid  under  an  illegal 
and  erroneous  assessment.  Demurrer  to  the  complaint  being 
overruled,  the  defendant  county  stood  upon  the  demurrer, 
and,  judgment  being  entered,  it  brings  the  case  here  for  re- 
view. 

The  complaint  is  entirely  too  voluminous  for  insertion  in 
this  opinion,  but  we  will  briefly  state  its  material  averments 
necessary  to  a  proper  understanding  of  the  issue  presented. 

It  alleges  that  on  the  26th  of  June,  1891,  one  Auguste 
Courvoisier  was  the  owner  of,  and  for  a  valuable  considera- 
tion sold  and  conveyed  to  plaintiff  lots  numbered  one  (1), 
two  (2),  three  (3),  and  four  (4),  in  block  forty  (40),  in  the 
town  of  Idaho  Springs ;  that  by  the  covenants  of  the  convey- 
ance, the  grantor  was  bound  to  pay  any  and  all  taxes  upon 
the  property  legally  assessed  and  levied  for  that  year.  That 
in  May  previous,  the  owner,  being  the  grantor  in  the  deed, 
having  failed  to  list  or  return  said  lots  for  assessment,  the 
assessor  had  listed  and  valued  the  said  lots,  but  had  listed 
and  valued  them  as  one  tract,  and  not  separately  as  required 
by  statute.  That,  thereafter,  the  tax  not  being  paid,  the  lots 
were  sold  for  taxes,  and  one  George  E.  McClelland  had  be- 
come the  purchaser  and  received  a  certificate  as  provided  by 
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law ;  that  none  of  these  facts  became  known  to  the  plaintiff 
until  September,  1893,  whereupon  he  demanded  from  the 
grantor  in  the  deed  that  he  pay  the  tax  and  redeem  the  prop- 
erty from  the  tax  sale.  This  was  refused,  and  thereupon 
plaintiff  purchased  the  tax  certificate  from  said  McClelland, 
under  the  statute  relative  to  redemption  of  land  sold  at  tax 
sale,  and  such  certificate  was  duly  assigned  to  him.  The 
complaint  further  avers  that  plaintiff  then  commenced  suit 
against  the  said  Courvoisier  to  recover  the  amount  which  he 
had  paid  for  such  tax  certificate,  and  the  defendant  answered, 
denying  that  any  taxes  were  legally  assessed  or  levied  against 
said  property,  or  that  any  tax  was  due  thereon  for  said  year ; 
and  upon  final  trial  of  said  cause,  the  district  court  decided 
that  the  assessment  and  the  levy  and  sale  for  taxes  was  void, 
and  gave  judgment  for  defendant.  That  the  plaintiff  there- 
upon presented  his  claim  to  the  board  of  county  commission- 
ers of  said  county  for  audit  and  allowance,  and  this  being 
refused,  he  commenced  this  suit.  The  defendant  county  in- 
terposed a  demurrer  upon  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  also  upon  various  special  grounds  which,  it  will  be  seen 
in  the  course  of  this  opinion,  it  is  not  necessary  to  enumer- 
ate. The  demurrer  being  overruled,  the  defendant  stood 
upon  it,  as  we  have  said,  and  judgement  was  rendered  in  favor 
of  plaintiff. 

It  is  manifest  from  the  allegations  in  the  complaint  that 
the  suit  is  brought  and  a  recovery  is  sought  under  the  pro- 
visions of  Gen.  Stat.  sec.  2824,  Mills'  Ann.  Stats,  sec.  3776, 
which  reads  as  follows: 

"  When  by  mistake  or  wrongful  act  of  the  treasurer,  clerk 
or  assessor,  or  from  double  assessment,  land  has  been  sold 
on  which  no  tax  was  due  at  the  time,  the  county  shall  hold 
the  purchaser  harmless  by  paying  him  the  amount  of  princi- 
pal and  interest  at  the  rate  of  twenty-five  per  cent  per 
annum,  and  the  treasurer,  clerk  or  assessor,  as  the  case  may 
be,  and  his  sureties  on  his  official  bond,  shall  be  liable  to  the 
county  for  all  losses  sustained  by  the  county  from  sales  made 
through  the  (their)  mistake  or  misconduct." 
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The  plaintiff  has  not  seen  fit  to  enter  his  appearance  in 
this  court,  nor  to  assist  it  by  either  oral  argument  or  brief. 
The  unnecessary  labor,  therefore,  has  devolved  upon  the 
court  of  searching  through  the  lengthy  revenue  statute,  for 
the  purpose  of  finding  the  particular  sections  which  are  ap- 
plicable to  the  issues  involved.  This  statute  requii-es  the 
owner  to  list  all  property  owned  by  him,  and  return  such 
list  to  the  assessor  within  a  specified  time.  It  provides  the 
method  of  listing  by  such  owner,  but  it  does  not  require  him 
to  list  his  town  lots  separately.  Gen.  Stat.  sees.  2838,  2839, 
as  amended  by  Laws,  1889 ;  Mills'  Ann.  Stats,  sees.  3791,3792. 

In  the  event  of  a  failure  by  the  owner  to  list  his  property, 
it  is  made  the  duty  of  the  assessor  to  do  so.  This  section 
of  the  statute,  however,  provides  no  other  method  of  listing 
in  this  case  than  that  required  of  the  owner,  and,  presumably, 
in  the  absence  of  any  statute  to  the  contrary,  the  same  method 
would  be  proper.  Gen.  Stat.  sec.  2841,  as  amended  by  Laws, 
1885,  p.  317  ;  Mills'  Ann.  Stats,  sec.  3795. 

It  is  provided,  however,  that  when  the  lands  of  unknown 
owners  are  listed  by  the  assessor,  "no  one  description  shall 
comprise  more  than  one  town  lot."  Gen.  Stat.  sec.  2852; 
Mills'  Ann.  Stats,  sec.  3812. 

The  reason  for  this  is  apparent.  If  the  owners  are  un- 
known, no  one  person  might  be  the  owner  of  more  than  one 
lot.  The  assessor  could  not  assume  that,  in  such  case,  a 
person  was  the  owner  of  two,  three  or  a  dozen  lots,  and  list 
and  value  them  all  together.  It  might  prove  that  there  were 
as  many  different  owners  as  there  were  lots,  and  the  entire 
tax  sale  of  such  property  would  be,  to  the  great  detriment 
of  the  county,  rendered  absolutely  void.  The  revenue  act 
further  provides : 

'*  Each  tract  of  land,  and  each  town  or  city  lot,  shall  be 
valued  and  assessed  separately,  except  when  one  or  more 
adjoining  tracts  or  lots  are  returned  by  the  same  person,  in 
which  case  they  may  be  valued  and  assessed  jointly."  Gen. 
Stat.  sec.  2859 ;  Mills'  Ann.  Stats,  sec.  3822. 

These  are  all  the  provisions  of  the  statute  bearing  upon 
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the  question  involved  in  this  case  which  we  have  been  able 
to  find  during  the  time  which  we  could  devote  to  an  exam- 
ination  of  it.  It  will  be  seen  that  only  in  the  case  of  assess- 
ment of  lands  to  unknown  owners  does  the  statute  positively 
and  without  exception,  require  town  lots  to  be  assessed  and 
valued  separately.  The  complaint  in  this  case  does  not  al- 
lege whether  the  property  was  listed  in  the  name  of  the 
owner,  or  to  an  unknown  owner,  and  hence  the  presumption 
is,  under  the  rule  that  the  allegations  of  a  pleading  are  con- 
strued most  strongly  against  the  pleader,  that  it  was  listed 
in  the  name  of  the  former. 

Public  policy  requires  that  all  presumptions  should  be  in 
favor  of  the  legality  of  an  assessment ;  the  burden  is  upon 
him  who  assails  it  to  show  its  illegality.  Section  2859,  it  is 
true,  provides  that  each  town  lot  shall  be  valued  and  assessed 
separately,  except  when  the  lots  are  adjoining,  and  returned 
by  the  same  person ;  in  which  case  they  may  be  valued  and 
assessed  jointly.  In  this  case,  the  complaint  does  not  allege 
that  the  lots  were  not  adjoining.  In  the  absence  of  this 
allegation,  the  presumption  is  that  they  were. 

Further,  this  presumption  becomes  strengthened  by  the 
fact  that  in  this  case  the  lots  were  numbered  consecutively, 
and  were  in  the  same  block.  Under  the  universal  method 
of  numbering  lots  in  towns,  of  which  this  court  will  take  no- 
tice,— certainly  in  the  absence  of  any  allegation  to  the  con- 
trary,— they  were  adjoining.  It  is  true  in  this  case  that  the 
lots  were  not  listed  nor  returned  by  the  owner  at  all,  but  the 
complaint  alleges  the  ownership  of  them  in  the  same  peraon ; 
and  the  assessor,  in  the  case  of  known  owners,  not  being  re- 
stricted by  statute,  as  we  have  seen,  to  any  different  method 
of  listing  the  property  than  the  owner  himself,  had  the  right 
to  list  them  in  the  same  manner. 

The  conclusion,  therefore,  is  irresistible,  that  under  the 
averments  of  the  complaint,  and  under  the  provisions  of  the 
statute  to  which  we  have  called  attention,  the  assessment 
was  legal ;  the  complaint  did  not  state  a  cause  of  action,  and 
the  plaintiff  was  not  entitled  to  recover.     The  demurrer 
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should  have  been  sustained.  This  being  decisive  of  the  case 
in  this  court,  it  is  unnecessary  for  us  to  refer  to  or  discuss 
several  other  very  important  questions  raised  by  the  demur- 
rer. As  to  those,  we  intimate  no  opinion  whatever.  Espe- 
cially do  we  not  wish  to  be  understood  as  expressing  an 
opinion  that  the  assessment,  levy  and  sale  would  have  been 
void,  even  though  the  lots  had  been  listed  to  an  unknown 
owner,  it  appearing  that  all  of  the  lots  were  owned  at  the 
time  by  one  and  the  same  person.  The  question  is  not  pre- 
sented in  this  case. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
with  directions  to  the  district  court  to  permit  the  plaintifi,  if 
he  desire,  to  amend  his  complaint  as  he  may  be  advised. 
Such  will  be  the  order. 

Biverud, 


[No.  1785.] 
Brewer  v.  Mock  et  al. 

1.  Special  Constable — AuTHOBrrT  of  Justice  to  Appoint. 

The  authority  of  a  justice  of  the  peace  to  appoint  a  special  constable  to 
execute  a  writ  was  sufficiently  shown,  where  it  appeared  that  tbe 
justice  indorsed  on  the  back  of  the  writ  a  certificate  of  the  appoint- 
ment, reciting  that  there  was  no  regular  constable  at  command,  an'1 
there  was  some  eyidence  that  the  regularly  elected  constable  bad 
left  the  country  and  within  less  than  three  weeks  from  the  time  of 
the  appointment  of  the  special  constable  the  board  of  county  com- 
missioners at  a  regular  meeting  entered  an  order  that  a  vacancy  in 
the  office  of  constable  in  the  precinct  existed  because  of  the  depart- 
ure from  the  country  of  the  regularly  elected  officer. 

2.  Same. 

If  a  justice  of  the  peace  has  personal  knowledge  of  the  fact  that  there 
is  no  regular  constable  at  his  command  to  serve  process,  it  is  not 
necessary  that  any  showing  be  made  to  him  before  he  appoints  a 
special  constable. 

8.  Jurisdiction  op  Justice  of  the  Peace. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  for  wages  for  work 
performed  hi  his  precinct,  although  the  defendant  resides  in  another 
county. 


Digitized  by 


Googk 


1900.]  Sbeweb  v.  Moc^.  466 

4.  AtTACHMBNT— OEfENDAKT  CONCEALING  HiMSELf—AFFIDAVIT. 

Where  a  plaintiff  in  an  attachment  suit  had  addressed  seveml  letters  to 
the  defendant  at  his  place  of  residence  and  received  no  answer  and 
had  heen  told  by  defendant's  neighbors  that  he  had  left  the  country 
and  the  defendant  had  failed  to  keep  an  appointment  made  with 
plaintiff  to  meet  him  and  settle  the  claim,  he  was  justified  in  making 
an  affidavit  that  defendant  was  concealing  himself  so  as  to  avoid 
service  of  process. 

5.  Same. 

To  justify  an  affidavit  for  attachment  on  the  ground  that  defendant  was 
concealing  himself  so  as  to  avoid  service  of  process,  it  is  not  neces- 
sary to  make  positive  proof  that  defendant  was  concealing  himself 
to  avoid  service.  It  is  enough  if  sufficient  facts  are  shown  to  justify 
a  belief  of  such  in  the  mind  of  a  reasonable  person. 

6.  Injunctions — Judgments. 

An  injunction  to  stay  the  collection  of  a  judgment,  on  the  ground  that 
the  service  was  iiTCgular  and  the  judgment  void,  will  not  issue  un- 
less the  complainant  shows  that  the  judgment  is  inequitable,  and  that 
if  set  aside  and  another  trial  had,  a  different  result  would  be  i*eached. 
And  where  the  complainant  admits  that  part  of  the  amount  of  the 
Judgment  is  due,  he  must  tender  or  offer  to  pay  the  amount  admitted. 

Error  to  the  District  Court  of  Otero  County. 

Mr.  Edwin  H.  Pabk,  for  plaintiff  in  error. 

Mr.  E.  C.  Glenk,  for  defendants  in  error. 

Wilson,  J. 

Suit  at  equity  to  cancel  and  enjoin  the  enforcement  of  a 
judgment  rendered  by  a  justice  of  the  peace. 

Defendant  Mock  was  a  duly  qualified  and  acting  justice  of 
the  peace  in  Otero  county.  Defendant  Robinson  appeared 
before  him  and  instituted  suit  by  attachment  to  recover  from 
Brewer,  the  plaintiff  in  error,  a  certain  sum  of  money  alleged 
to  be  due  to  him  for  services  rendered  by  him  as  a  laborer 
for  Brewer.  Defendant  Hanen  (improperly  designated  as 
Hansen)  was  appointed  by  the  justice  as  special  constable  to 
serve  the  summons  and  execute  the  writ.  The  appointment 
was  indorsed,  in  writing,  upon  each  of  the  instruments.  That 
upon  the  attachment  writ  read  an  follows : 
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*'^  There  being  no  regular  constable  at  command,  I  hereby 
appoint  W.  C.  Hanen  a  special  to  serve  this  writ  Given 
under  my  hand  and  seal  this  24th  day  of  July,  1896. 

"  John  T.  Mock,  (l.  s.) 
"Justice  of  the  Peace.*' 

That  upon  the  summons  was  substantially  to  the  same 
effect.  The  writ  was  executed  by  the  seizure  of  two  hay 
balers  in  the  precinct  of  the  justice,  as  the  property  of  the 
defendant  Brewer.  Summons  was  returned  not  served,  be- 
cause of  inability  to  find  the  defendant  Thereupon  Robin- 
son made  affidavit  that  Brewer  was  concealing  himself,  with 
intent  to  prevent  service  of  process  upon  him,  and  the  justice 
then  posted  notices  of  the  attachment,  as  provided  by  the 
statute.  Thereafter,  within  proper  time,  if  the  manner  of 
service  was  valid  at  all,  judgment  was  rendered  in  favor  of 
Robinson,  the  defendant  not  appearing,  and  the  attached 
property  was  oi-dered  to  be  sold.  Before  sale  was  made, 
Brewer  instituted  this  proceeding  and  secured  a  temporar}' 
injunction  restraining  it  Upon  final  hearing,  the  injunction 
was  dissolved,  and  judgment  was  rendered  in  favor  of  the 
defendants.  Plaintiff  brings  the  cause  here  on  error  for 
review. 

The  complaint  attacks  the  validity  of  the  judgment  upon 
various  grounds,  all  going,  however,  to  the  jurisdiction  of  the 
justice.  It  is  insisted  that  the  justice  was  without  authority, 
under  the  circumstances  of  and  showing  made  in  this  case, 
to  appoint  a  special  constable  and  that,  hence,  the  acts 
of  the  latter  were  entirely  void,  and  of  no  effect,  and  the 
justice  acquired  no  jurisdiction.  It  is  not  necessary  for  us 
to  discuss  the  question,  and  lay  down  a  precise  rule  as  to 
when  a  justice  is  authorized  to  appoint  a  special  constable  to 
serve  summons  or  writs.  Conceding  the  contention  of  the 
plaintiff  that  the  facts  which  authorized  it  under  the  statute 
must  exist,  there  was  sufficient  proof  in  this  case  that  they 
did  exist.  It  appears  from  the  evidence  that  there  had  been 
one  regularly  elected,  qualified  constable  in  this  precinct,  but 
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that  during  his  term  lie  had  left  the  country,  and  there  was 
also  some  evidence  to  the  effect  that  he  had  resigned.  The 
precise  time  when  he  left  the  country,  or  when  he  resigned,  if 
at  all,  was  not  fixed  by  any  of  the  witnesses.  Within  less 
than  three  weeks  after  this  judgment  was  rendered  by  the 
justice,  the  county  commissioners  of  the  county,  at  their  reg- 
ular September  meeting,  entered  an  order  of  record,  that  a 
vacancy  in  the  ofiBce  of  constable  in  this  precinct  existed,  be- 
cause of  the  departure  from  the  country  of  the  regularly 
elected  officer.  This,  we  think,  in  connection  with  the  cer- 
tificate of  indorsement  of  the  justice,  which  should  surely 
have  some  weight,  was  sufficient  under  the  circumstances  to 
sustain  the  validity  of  the  appointment  of  the  special  con- 
stable. 

If  the  justice  had  personal  knowledge  of  the  fact  that  there 
was  no  regular  constable  at  his  command  to  serve  the  process, 
no  showing  was  necessary  to  be  made  to  him  before  he  could 
appofnt  a  special,  it  was  entirely  unnecessary.  These  views 
in  no  wise  conflict  with  Cunningham  v.  Boitwicky  7  Colo. 
App.  169. 

Besides,  in  that  case,  the  service  of  summons  only  was  in- 
valid, and  there  was  no  apparent  reason  why  there  was  any 
urgency  which  required  immediate  appointment  of  a  special 
constable.  This  case  concerned  the  execution  of  a  writ  of 
attachment  by  the  seizure  of  personal  movable  property.  Pre- 
sumably, there  was  urgency  or  the  attachment  would  not 
have  been  secured.  In  such  case,  the  plaintiff  is  certainly 
entitled  to  have  it  promptly  executed. 

It  is  further  claimed,  however,  that  the  defendant  Brewer 
was  at  the  time  a  resident  of  Arapahoe  count)',  and  that  this 
fact  was  well  known  to  the  plaintiff  Robinson,  and  that,  by 
reason  thereof,  he  could  not  be  sued  before  a  justice  of  the 
peace  in  Otero  county.  In  answer  to  this,  it  is  only  necessary 
to  say  that  Robinson  testified  on  the  hearing  of  tliis  cause, 
that  almost  the  entire  amount  of  the  sum  which  he  sued  for 
had  been  earned  by  him,  or  was  owing  to  him,  for  labor  in 
that  precinct.     There  was   no   evidence  to  the  contrary, 
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Brewer  not  appearing  or  testifying  at  .all,  and  hence,  the  jus- 
tice had  jurisdiction.  Gen.  Stat.  sec.  1932.  The  cause  of 
action  accrued  in  that  precinct. 

It  is  further  alleged,  however,  in  the  complaint,  that  the 
affidavit  of  Robinson  to  the  effect  that  he  (Brewer)  was  con- 
cealing himself  to  avoid  service  of  process  was  false,  and,  such 
being  the  case,  the  justice  acquired  no  juiisdiction  to  make 
service  by  posting  notices.  It  is  unnecessary  to  consider 
the  questions  i-aised  by  plaintiff  in  error  as  to  what  effect  the 
falsity  of  this  affidavit  would  have,  nor  on  whom  the  burden 
of  proof  rested  to  establish  the  validity  or  invalidity  of  the 
judgment.  There  was  sufficient  proof  to  sustain  the  state- 
ments of  the  affidavit.  Robinson  testified  that  he  had  written 
a  number  of  times — at  least  three — to  Brewer,  addressing 
him  at  Ids  former  post  office  at  Fort  Logan,  in  Arapahoe 
county,  and  had  never  received  any  answer ;  and,  further, 
that  he  had  been  told  by  a  person  who  lived  in  the  vicinity 
of  Fort  Logan  that  Brewer  had  left  the  country.  This,  in 
connection  with  Robinson's  further  testimony  that  Brewer 
had  promised  to  come  to  Otero  county  some  time  prior  to 
the  institution  of  the  suit  l)efore  the  justice,  and  make  settle- 
ment of  all  claims  against  him,  but  had  utterly  failed,  and 
in  consideration  further  of  the  significant  fact  that  Brewer 
wholly  failed  to  appear  on  the  trial  of  the  suit  to  restrain 
enforcement  of  the  judgment  rendered  by  the  justice,  and 
testify  as  to  his  whereabouts  and  place  of  residence  when 
proceedings  before  the  justice  were  had,  we  think  sufficient 
ground  to  support  the  affidavit.  It  would  be  exceedingly 
difficult  in  any  case  to  make  positive  proof  that  a  party  was 
concealing  himself  to  avoid  service  of  process.  It  is  enough^ 
we  think,  to  sustain  service  of  process,  if  sufficient  facts  are 
shown  to  justify  a  belief  of  such  in  the  mind  of  a  reasonable 
person. 

ire  is  another  reason,  however,  about  which  there  can 
doubt,  requiring  the  affirmance  of  this  judgment,  even 
li  we  should  concede, — wliich  we  do  not, — that  the  views 
we  have  expressed  are  incorrect  In  code  section  146, 
rovided: 
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"No  injunction  shall  be  granted  to  stay  judgment  at  law 
for  a  greater  sum  than  the  complainant  shall  show  himself 
equitably  not  bound  to  pay,  and  so  much  as  shall  be  suffi- 
cient to  cover  costs." 

This  provision  was  taken  from  the  statutes  of  Illinois,  and 
it  is  presumed,  therefore,  that  with  its  incorporation  into  the 
law  of  this  state,  we  adopted  its  construction  by  the  courts  of 
that  state.  It  has  there  been  uniformly  held  that  it  made 
no  difference  how  irregular  the  service  of  process  was,  or 
whether  there  had  been  any  service  or  not,  and  no  matter 
how  void  the  judgment  might  be,  it  could  not  be  enjoined 
unless  the  complainant  should  allege  and  show  that  the  judg- 
ment was  inequitable,  and  that,  if  it  could  be  set  aside  and 
another  trial  had,  a  different  result  would  be  reached.  CoU 
son  V.  Leitchy  110  111.  504 ;  Holmes  v.  Oil  Co.^  58  111.  App. 
123 ;   Wire  Co.  v.  Kause,  67  111.  App.  109. 

In  the  first  cited  case  the  court  said : 

"  But  under  the  statute  only  so  much  of  any  judgment  at 
law  shall  be  enjoined  as  the  complainant  shall  show  himself 
equitably  not  bound  to  pay.  So  that  if  he  is  unable  to  al- 
lege and  prove  that  he  has  a  defense  against  the  claim  upon 
which  the  judgment  was  founded,  in  whole  or  part,  the  stat- 
ute would  forbid  an  injunction." 

This  doctrine  has  also  been  announced  very  generally  in 
other  jurisdictions.  Life  Ins.  Co.  v.  Rolhins^  73  N.  W.  Rep. 
269 ;  Fartoell  Co.  v.  HilbeH  et  ah,  91  Wis.  441 ;  Black  on 
Judgments,  §  377 ;  Freeman  on  Judgments,  §  498. 

Finally,  however,  it  has  been  positively  affirmed  in  this  ju- 
risdiction. Snider  v.  Rinehart,  20  Colo.  460;  Drug  Co.  v. 
DunagaUy  8  Colo.  App.  319. 

It  may  be  said  that  in  this  jurisdiction  this  doctrin 
been  modified  to  the  extent  that  this  proof  of  nonliabil 
not  required  before  relief  in  cases  where  it  is  alleged 
has  been  no  service  at  all.     Wilson  v.  Hawthorne^  14 
634. 

The  case  at  bar,  however,  is  different.     Here  there  w 
attempted  service  in  mode  provided  by  statute.     It  w 
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most,  under  the  contention  of  defendant,  merely  iiregular 
and  defective  by  reason  of  the  alleged  falsity  of  a  certain 
aflBdavit  of  Robinson  required  by  statute  before  the  method 
of  attempted  service  was  permissible.  Besides,  the  com- 
plaint expressly  admitted  that  Brewer  did  owe  to  Robinson  a 
portion  of  the  amount  for  which  the  latter  had  recovered 
judgment.  For  these  reasons  we  do  not  think  the  rule  an- 
nounced in  Wilson  v.  Hawthorne  applies. 

In  addition  to  this,  there  was  no  tender  or  offer  to  pay  the 
amount  admitted  to  be  due.  Under  all  equitable  rules,  this 
was  a  necessary  prerequisite  before  Brewer  would  be  entitled 
to  an  injunction  restraining  the  enforcement  of  the  judgment. 
He  who  seeks  equity  must  do  equity. 

Under  these  ciixjumstances,  we  think  it  quite  clear  that 
the  plaintiff  was  not  entitled  to  the  relief  which  he  prayed, 
and  that  the  judgment  should  be  afiGrmed.  Such  will  be  the 
order. 

Affirmed, 


[No.  1786.] 
Michael  v.  Reeves,  as  Trustee,  bt  al. 

1.  Mechanics'  Liens. 

Outside  the  statute  there  is  no  right  to  a  mechanic's  lien,  and  one  as- 
serting such  a  lien  must  briug  his  claim  within  the  terms  of  the 
law. 

2.  Mechanics'  Liens — Pleading  and  Pboof — Vabianob. 

In  an  action  to  enforce  a  mechanic's  lieo,  a  complaint  alleging  that 
the  work  and  material  for  which  a  lien  was  claimed  were  furnished 
by  contract  with  the  owner,  for  the  construction  of  a  dwelling 
house  on  the  land,  was  not  sustained  by  proof  that  plaintiff  by  con- 
tract with  the  owner  placed  a  furnace  in  a  house  ali^eady  in  exist- 
ence as  a  completed  structure  at  the  time  the  contract  was  made. 

3.  Mechanics'  Liens— Fixtures. 

One  claiming  a  mechanic's  lien  on  land  on  account  of  a  furnace  placed 
in  a  dwelling  house  must  show  that  the  furnace  was  so  attached 
to  the  reality  as  to  lose  its  character  as  movable  personal  property. 


Digitized  by 


Googk 


1900.]  MiCHAXL  V.  Ri»V88.  '461 

Error  to  the  Di$trict  Court  of  Arapahoe  Oounty. 

Mr.  W.  W.  Dalb  and  Mr.  Edwabd  D.  Upham,  for  plain- 
tiff in  error. 

Mr.  T.  J.  O'DoNNELL  and  Mr.  Milton  Smith,  for  de- 
fendants in  error. 

Thomson,  J. 

Action  for  the  enforcement  of  an  alleged  mechanic's  lien. 
The  complaint  stated  that  the  plaintiff,  Henry  W.  Michael, 
in  pursuance  of  a  contract  with  Charles  E.  Taylor,  furnished 
labor  and  material  for  the  construction  of  a  dwelling  house 
for  the  latter,  and,  within  the  statutory  time,  filed  with  the 
recorder  the  requisite  jstatement  of  his  claim,  for  the  purpose 
of  securing  a  lien. 

A  trust  deed  upon  the  property  sought  to  be  chaiged,  bad, 
prior  to  the  commencement  of  the  action,  been  executed  by 
Taylor  to  Biddle  Reeves,  to  secure  the  payment  of  an  in- 
debtedness of  Taylor' to  the  Mortgage  Trust  Company  of 
Pennsylvania.  This  trust  deed  was  subsequently  foreclosed, 
and  the  American  National  Bank  of  Denver  became  the 
purchaser.  The  foreclosure  took  place  after  this  suit  was 
brought,  and  the  bank  was  then  made  a  party  defendant. 
Having  acquired  Taylor's  title,  it  was,  virtually,  the  sole  de- 
fendant. It  answered  putting  in  issue  the  allegation  that 
the  defendant  furnished  labor  or  material  for  the  construc- 
tion of  the  building.  Judgment  went  against  the  plaintiff, 
and  he  brings  error. 

The  only  evidence  in  the  case  was  the  testimony  of  the 
plaintiff.     It  was  brief,  and  we  give  it  in  full : 

^'Q.  Mr.  Michael,  you  are  the  plaintiff  in  this  case? 

**  A.  Yes,  sir. 

"Q.  State  whether  or  not  on  or  about  the  20th  day  of 
November,  1891,  you  entered  into  a  contract  with  the  de- 
fendant Charles  £.  Taylor,  by  which  you  agreed  to  furnish 
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a  furnace,  and  place  the  same  in  the  house  which  he  owned 
at  that  time  on  lots  Nos.  17, 18, 19  and  20,  in  Block  44,  Wy- 
man'i^  Addition  to  the  city  of  Denver. 

"  A.  Yes,  sir. 

" Q.  Did  you  place  that  furnace  in  the  house? 

**  A.  Yes,  sir. 

**  Q.  How  much  was  he  to  pay  you  for  it? 

"  A.  Four  hundred  dollars. 

^*Q»  Has  he  paid  you  the  same  or  any  part  thereof? 

"A.  No,  sir. 

"  Q.  State  whether  or  not  you  performed  some  work  for 
Mr.  Taylor  on  or  about  the  19di  of  March,  1892,  of  the  value 
of  $2.25. 

**A.  Yes,  sir. 

**  Q.  Has  he  paid  you  for  that  or  any  part  thereof  ? 

**  A.  No,  sir. 

"  Q.  The  amount  that  Mr.  Taylor  owes  you  at  the  present 
time,  with  interest,  is  $540.37  ? 

"  A.  Yes,  sir." 

The  act  of  March  2, 1888,  as  amended  by  the  act  of  April, 
1889,  was  the  law  in  force  when  the  transactions  took  place 
upon  whicli  this  claim  to  a  lien  is  predicated.  2  Mills'  Ann. 
Stat.  sec.  2867,  et  seq.  By  the  terms  of  that  law,  the  right 
to  a  lien  was  granted  to  any  person  who,  by  contract  with 
the  owner  of  land,  should  do  work  or  furnish  material  for 
the  construction,  enlai*gement,  alteration  or  repair  of  any 
building  or  other  structure  upon  the  land.  Outside  of  the 
statute,  there  is  no  right  to  a  mechanic's  lien,  and  one  assert- 
ing such  a  lien  must  bring  his  claim  within  the  terms  of  the 
law.  The  complaint  alleged  that  the  work  and  material  for 
which  a  lien  was  claimed  were  furnished  by  contract  with 
Taylor  for  the  construction  of  a  dwelling  house  on  the  land 
it  described.  There  was  no  proof  that  Taylor  ever  constructed 
any  dwelling  house,  or  any  building  of  any  kind,  on  any  land. 
The  proof  was  that  he  owned  a  house  when  the  contract  was 
made,  and  that  the  furnace  was  placed  in  that  house.  Ac- 
cording to  the  witness  the  house  must  have  been  in  existence. 
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and  not  in  prospect,  at  that  time.  A  supposition  that  Tay- 
lor bought  a  house  already  constructed,  and  that  it  was  a  fully 
completed  building  when  the  contract  was  made,  is  entirely 
consistent  with  the  language  of  the  witness.  There  was, 
therefore,  a  failure  to  prove  that  the  furnace  was  furnished 
for  the  construction  of  the  house.  Where  the  work  which 
the  plaintiff  included  in  his  claim,  was  done,  or  what  con- 
nection, if  any,  it  had  with  the  house  in  question,  he  did  not 
attempt  to  show.  The  allegation  of  work  and  material  fur- 
nished for  the  construction  of  a  house  was  left  without  sup- 
port, and  therefore  fell. 

But  it  does  not  appear  that  this  furnace  was  so  placed 
that,  in  any  event,  it  could  be  the  basis  of  a  lien  upon  the 
building.  Placing  stoves  or  chairs,  or  other  portable  arti- 
cles, in  a  house,  would  give  no  right  to  a  mechanic's  lien, 
and  for  aught  that  was  shown,  the  furnace  never  lost  its  char- 
acter of  movable  personal  property. 

The  judgment  must  be  affirmed. 

Affirmed. 


[No.  1784.] 
LovBLAND  V.  Kearney. 


1.  Husband  and  Wipe — Pboperty  Rights  of  Married  Women. 

In  Colorado,  in  respect  to  matters  of  business,  a  married  woman  is 
upon  the  same  footing  with  a  feme  sole.  She  may  engage  in  busi- 
ness, acquire  property  and  dispose  of  it,  independently  of  her  hus- 
band, and  unbound  by  any  restraints  or  disabilities  of  coverture. 

2.  Husband  and  Wife — Fraudulent  Conveyance— Attachment, 
a  husband  executed  a  trust  deed  to  land  and  certain  shares  of  ditch 

company  stock  and  afterwards  sold  and  transferred  the  property, 
subject  to  the  trust  deed,  to  O.  O.  failing  to  redeem,  the  trust  deed 
was  foreclosed  and  the  wife  of  the  grantor  became  the  purchaser, 
paying  in  casli  the  interest  and  costs  of  foreclosure  and  executed  a 
new  mortgage  on  the  land  and  part  of  the  ditch  stock  to  the  bene- 
ficiary in  the  former  trust  deed  to  secure  the  principal  of  his  debt 
and  afterwards  sold  the  property  mortgaged,  subject  to  the  mort- 
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gage,  and  retained  the  balance  of  the  ditch  stock.  In  the  absence 
of  a  showing  that  the  transfer  of  the  property  to  O.  and  the  par- 
chase  by  the  wife  at  the  foreclosure  sale  were  parts  of  one  general 
scheme  to  place  the  property  beyond  the  reach  of  the  husband's 
creditors,  it  was  held  that  the  facts  did  not  show  a  fraudulent  con- 
veyance of  the  husband's  property  such  as  would  support  an  at- 
tachment on  that  ground. 

8.  Husband  and  Wipe— Prbferbed  Cbsditobs—Attachmsht. 

A  husband  may  make  bis  wife  a  preferred  creditor  in  paying  to  her  a 
bona  fide  debt,  and  other  creditors  have  no  legal  grounds  of  com- 
plaint An  honest  transfer  of  property  by  a  husband  to  his  wife 
in  satisfaction  of  a  prior  obligation  cannot  be  made  the  basis  of  a 
proceeding  in  attachment. 

4.  Debt  of  Husband  to  Wife — Considbbation  fob  Convkyahce. 

Where  a  husband  borrows  money  from  his  wife,  with  a  promise  to 
repay  it,  even  though  it  be  in  a  state  where  the  common-law  rule 
as  to  the  personal  property  of  the  wife  prevails,  and  although  she 
might  not  be  able  to  enforce  her  claim  at  law,  yet  an  equity  would 
exist  in  her  favor  that  would  constitute  a  valid  and  sufficient  con- 
sideration for  a  conveyance  of  real  estate  to  her  by  her  husband. 

6.  Evidence— Fbaudulent  Intent. 

Fraudulent  intent  is  usually  to  be  gathered  from  the  facts  and  circum- 
stances in  evidence,  but  to  warrant  the  inference  of  fraud  there 
must  be  proof  of  some  fact  or  circumstance  from  which  it  may  be 
legitimately  inferred. 

6.  Laohes. 

Where  a  judgment  creditor  for  eight  years  made  no  effort  to  collect  his 
judgment,  during  nearly  all  of  which  time  the  judgment  debtor 
had  property  out  of  which  the  judgment  could  have  been  collected, 
and  in  the  mean  time  the  debtor  acquired  property  and  transferred 
it  to  his  wife  in  payment  of  an  antecedent  debt,  the  Judgment 
creditor  is  not  entitled  to  an  attachment  on  the  ground  of  the 
fraudulent  disposition  of  his  property  by  the  debtor. 

7.  Pbaotice—Instbuotions— Harmless  Errob. 

Where  at  the  end  of  a  trial  a  motion  for  nonsuit  should  have  been 
allowed  but  was  overruled  and  the  jury  returned  a  verdict  for 
defendant,  errors  in  the  instructions  are  immaterial  since  the  Jury 
rendered  the  decision,  the  court  should  have  rendered  without  con- 
sulting them. 

JSrror  to  the  DUtrict  Court  of  Arapahoe  County. 

Mr.  H.  E.  Luthb,  for  plaintiff  in  error. 

Messrs.  Fblkee  &  Dayton,  for  defendant  in  error. 
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Thomson,  J. 

Plaintiff  in  error  seeks  the  reversal  of  a  judgment  dissolv- 
ing an  attachment.  The  suit  was  brought  on  the  6th  day 
of  May,  1896,  upon  a  judgment  recovered  by  him  against 
the  defendant  in  error,  in  the  district  court  of  Arapahoe 
county,  on  the  17th  day  of  May,  1888.  The  ground  for 
attachment  alleged  in  tiie  affidavit  was  that  the  defendant 
had  fraudulently  conveyed  and  assigned  his  property  and 
effects  so  as  to  hinder  and  delay  his  creditors.  The  allega- 
tion was  traversed  by  the  defendant,  and  the  issue  submitted 
to  a  jury,  whose  verdict  being  for  the  defendant,  the  attach- 
ment was  dissolved. 

The  plaintiff  introduced  some  documentaiy  evidence,  and 
examined  a  number  of  witnesses,  including  the  defendant 
himself.  The  latter  offered  no  evidence.  At  the  conclusion 
of  the  plaintiff's  case,  the  defendant  asked  judgment  of  non- 
suit, but  the  motion  was  denied.  There  was  no  conflict  in 
the  testimony,  and  the  facts  upon  which  the  plaintiff  pred- 
icated his  right  to  an  attachment  were  not  in  dispute. 

Those  facts  we  shall  proceed  to  examine. 

On  the  8th  day  of  January,  1892,  the  defendant,  being  the 
owner  of  a  farm  in  Arapahoe  county,  and  certain  shai*es  of 
ditch  company  stock,  which  entitled  him  to  water  for  the  irri- 
gation of  his  land,  executed  a  deed  conveying  the  property 
to  Lucien  H.  Richardson,  as  trustee,  to  secure  the  payment 
tb  the  Middlesex  Banking  Company  of  Connecticut,  of  an 
indebtedness  of  $2,600,  due  June  8, 1893,  with  interest  at 
ten  percent  per  annum.  On  the  7th  day  of  September,  1898, 
the  defendant  paid  $1,000  upon  the  debt,  and  payment  of 
the  residue  was  extended  to  June  1,  1894.  In  February, 
1893,  the  defendant  conveyed  the  property  to  John  H. 
Ottama,  subject  to  the  trust  deed  to  Richardson,  for  an  ex« 
pressed  consideration  of  $500.  The  debt  not  having  been 
paid  when  due,  according  to  the  extension,  the  trust  deed 
was  foreclosed,  and  Dell  Kearney,  the  wife  of  the  defendant, 
became  the  purchaser.  No  money  was  paid  upon  the  pur- 
VoL.  XIV— 30 
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chase,  except  the  interest  then  due,  and  the  expenses  of  fore- 
closure, amounting  in  all  to  $225 ;  but  Mrs.  Kearney  ex- 
ecuted to  Richardson,  as  trustee,  a  deed  to  the  property  to 
secure  the  payment  to  the  banking  company  of  $1,500,  the 
amount  of  unpaid  principal.  Sometime  afterwards.  Mis. 
Kearney  sold  the  property,  subject  to  the  trust  deed,  for  an 
expressed  consideration  of  $10,500.  The  first  trust  deed  in- 
cluded forty  shares  of  the  capital  stock  of  the  Brighton  Ditch 
Company.  These,  together  with  the  land,  were  purchased  by 
Mrs.  Kearney  at  the  sale,  but  the  trust  deed  which  she 
made  included  only  eight  shares  of  that  stock,  the  residue, 
thirty-two  shares,  being  retained  by  her.  The  learned  coun- 
sel of  the  plaintiff  detects  an  indication  of  fraud  in  the  pay- 
ment of  $225  at  the  foreclosure  sale,  on  the  supposition  thnt  it 
was  the  plaintiflTs  money,  and  not  that  of  Mrs.  Kearney,  which 
was  paid ;  but  the  supposition  is  unwarranted.  There  was 
very  little  evidence  on  the  subject ;  but  what  there  was,  tended 
to  show  that  it  was  Mrs.  Kearney's  own  money,  and  in  the 
absence  of  a  single  word  to  the  contrary,  it  must  be  so  re- 
garded. Counsel  also  undertakes  to  make  a  point  on  the  re- 
tention by  her  of  the  thirty-two  shares  of  ditch  stock,  but 
we  find  nothing  in  that  which  was  calculated  to  excite  sus- 
picion. It  was  not  the  defendant's  title  that  was  foreclosed 
and  sold.  He  had  parted  with  that  sometime  before.  It 
was  the  title  of  Mr.  Ottama  which  Mrs.  Kearney  bought. 
What  she  should  do  with  the  ditch  stock,  after  it  became 
hers,  was  a  matter  in  which  the  plaintiff  was  not  concerned, 
unless  her  purchase,  and  the  deed  to  Ottama,  were  parts  of 
one  general  scheme  to  put  the  property  beyond  the  reach  of 
the  defendant's  creditors ;  but  of  such  supposed  scheme,  or 
of  any  facts  which  would  tend  to  show  a  want  of  good  faith  in 
any  of  the  transactions  relating  to  the  property,  there  was  an 
entire  absence  of  proof.  In  this  state,  in  respect  to  matters  of 
business,  a  married  woman  is  upon  the  same  footing  with  a 
feme  sole.  She  may  engage  in  business,  acquire  property 
and  dispose  of  it,  independently  of  her  husband,  and  unbound 
by  any  of  the  restraints  or  disabilities  of  coverture.     Welh  v. 
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Cay  wood,  3  Colo.  487;  ScoU  v.  Mills,  7  Colo.  App.  155. 
Mrs.  Kearney  had  the  legal  right  to  buy  this  property,  and 
to  do  what  she  chose  with  it  after  she  bought  it,  and  if  the 
purchase  proved  a  good  speculation,  she  was  fortunate.  To 
give  creditors  of  her  husband  the  right  to  question  the  trans- 
action, something  more  must  appear  than  this  record  dis- 
closes. So  far  as  any  dealing  in  this  property  was  concerned, 
the  reason  for  attachment,  contained  in  the  affidavit,  was  un- 
supported. 

On  the  2d  day  of  November,  1892,  the  Strong  Gold  Min- 
ing Company  executed  to  the  defendant  a  lease  on  all  of  the 
Strong  mining  claim,  located  on  Black  Diamond  Hill  in 
Cripple  Creek  mining  district.  The  term  of  the  lease  was 
two  years,  but  it  contained  a  contract  giving  the  defendant 
the  privilege  of  purchasing  the  claim  for  f 50,000 ;  110,000 
to  be  paid  in  fifteen  days  from  the  date  of  the  lease,  and 
1^0,000  at  any  time  within  the  two  years.  The  defendant 
was  without  funds,  and  could  not  make  the  first  payment, 
and  he  induced  four  other  parties,  in  consideration  of  four 
fifths  of  the  interest  he  had  acquired,  to  advance  the  neces- 
sary money;  and  on  the  15th  day  of  November,  1892,  he 
assigned,  in  writing,  to  those  i)arties  and  his  wife,  Dell  Kear- 
ney, his  entire  interest  in  the  lease  and  option.  The  Ameri- 
can National  Bank  of  Denver,  being  the  owner  of  a  judgment 
against  the  defendant,  levied  upon  and  sold  the  one-fifth  in- 
terest transferred  to  Mrs.  Kearney.  She  asserted  her  title 
against  the  bank,  and,  for  the  purpose  of  avoiding  litigation, 
the  parties  compromised  their  dispute,  and,  finally,  she  real- 
ized f  20,000  for  her  interest.  In  view  of  the  evidence  in  the 
case,  the  transactions  between  Mrs.  Kearney  and  the  bank 
are  unimportant.  If  the  transfer  by  her  husband  to  lier  was 
bona  fide,  and  was  for  a  valuable  considei*ation,  it  does  not 
matter  what  she  did  with  the  property  afterwards. 

The  defendant  and  Mrs.  Kearney  were  married  in  Michi- 
gan, in  the  year  1873.  She  appears  to  have  been  possessed 
of  some  means  in  her  own  right,  and  loaned  him  f4,000  after 
their    marriage.     Shortly  afterwards,   they  removed  from 
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Michigan  to  Colorado,  taking  up  their  residence  in  Denver. 
In  1885,  she  bought  a  tract  of  land  near  Denver,  and  after 
holding  it  a  short  time,  sold  it,  realizing  a  profit  on  her  pur- 
chase of  $1,600.  This  money  she  loaned  to  her  husband, 
and  also  $200  or  $250,  which,  in  1895,  she  realized  on  a 
piano  and  some  f  urnitui*e  belonging  to  her.  All  the  money 
he  received  from  her,  he  borrowed  to  be  used  in  his  business, 
and  promised  to  repay  her,  but  his  enterprises  and  specula- 
tions proving  unsuccessful,  he  found  himself  unable  to  do  so, 
and  when  he  procured  the  lease,  by  an  agreement  with  her, 
he  turned  over  to  her  this  one-fifth  interest  in  full  satisfac- 
tion of  all  her  claims  against  him.  The  evidence  concerning 
this  transaction  discloses  nothing  to  warrant  an  inference  of 
any  intent  on  the  part  of  the  defendant  to  hinder  or  delay 
creditors.  A  debtor  has  the  right  to  prefer  creditors,  and  the 
payment  in  good  faith  of  one  creditor  to  the  exclusion  of 
others,  furnishes  the  latter  with  no  legal  ground  of  complaint 
An  honest  transfer  of  property  in  satisfaction  of  a  prior  obli- 
gation cannot  be  made  the  basis  of  a  proceeding  in  attach- 
ment. 

But  it  is  said  that  the  $4,000  received  by  the  defendant 
from  his  wife,  when  they  were  married,  became  his  own  prop- 
erty, and  that  the  transaction  did  not  make  his  wife  a  credi- 
tor, because  the  law  of  Michigan  relating  to  the  property 
rights  of  married  women  not  being  in  evidence,  the  presump- 
tion would  be  that  the  contract  was  controlled  by  the  com- 
mon law,  which  is  that  the  personal  property  of  the  wife, 
reduced  by  the  husband  to  possession  during  coverture,  be- 
comes his  absolutely.  We  have  a  few  observations  to  make 
before  looking  into  this  proposition.  There  was  nothing  in 
the  record  to  indicate  that  the  indebtedness  of  the  defendant 
to  his  wife,  contracted  in  this  state,  was  not,  alone,  a  full  and 
adequate  consideration  for  the  interest  he  transferred  to  her. 
The  property  leased  appears  to  have  been  merely  a  mining  pros- 
pect. The  lease  provided  for  its  development  by  the  lessee. 
Development  work  might  render  it  valuable,  or  prove  it  worth- 
less.    What  ite  value  mi^ht  eventually  be,  would  depend 
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upon  the  result  of  the  work  done  within  it.  As  a  prospect, 
there  was  no  standard  by  which  its  value  could  be  measured ; 
in  ita  condition  when  the  lease  was  made,  that  value  was 
conjectural ;  and,  judging  from  the  evidence,  we  do  not  be- 
lieve that  any  person  could  have  stood  upon  the  ground  at 
the  time,  and  given  one  satisfactory  reason  for  saying  that 
Mrs.  Kearney  did  not  pay  its  full  value,  without  including 
the  #4,000  in  the  consideration.  But  there  was  no  reduction 
by  the  defendant  to  his  own  possession  of  the  money  paid  to 
him  in  Michigan,  in  the  manner  contemplated  by  the  com- 
mon law.  There  was  no  extinguishment  of  the  rights  of 
Mrs.  Kearney  in  the  money.  The  money  was  her  separate 
propertv;  it  was  borrowed  from  her;  it  was  obtained  upon 
promise  of  repayment ;  and  although,  at  law,  she  might  be 
unable  to  enforce  her  claim,  an  equity  would  exist  in  her 
favor,  which  would  constitute  a  valid  and  suflBcient  consid- 
eration for  her  husband's  conveyance  to  her  of  real  estate,  and 
one  which,  if  the  transaction  was  free  from  fraud,  his  credi- 
tors could  not  question.  National  Bank  v.  Tavener^  130 
Mass.  407;  Medsker  v.  Bonehrake,  108  U.  S.  66. 

Even  on  the  supposition  that  the  rights  of  Mrs.  Kearney 
in  respect  to  the  $4,000  were  regulated  by  the  common  law, 
she  held  a  claim  against  her  husband  enforcible  in  equity ; 
but  we  find  in  Durfee  v.  McClurg^  6  Mich.  223,  that  in  Mich- 
igan, the  property  rights  of  married  women  were  not  regu- 
lated by  the  common  law,  and  that  a  married  women  might 
contract  with  reference  to  her  property,  real  or  personal,  in 
the  same  manner,  and  with  like  effect  as  if  she  were  sole. 
It  is  true  that  a  fraudulent  intent  is  usually  to  be  gathered 
from  the  facts  and  circumstances  in  evidence;  but  thei-e 
must  be  proof  of  some  fact  or  circumstance,  connected  with 
the  transaction,  from  which  fraud  may  be  legitimately  in- 
ferred ;  and  if,  in  the  transaction  we  are  now  considering, 
the  defendant  was  chargeable  with  any  act  which  would 
warrant  an  inference  of  a  fraudulent  purpose,  the  record 
does  not  disclose  it. 

But  even  on  the  supposition  that  there  was  evidence  from 
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wliich  some  wrongful  intent  might  be  inferred,  there  is  a 
weakness  in  the  case  made  by  the  plaintiff  that  would  ma- 
terially detract  from  the  force  with  which  it  might  otherwise 
appeal  to  a  court.  The  judgment  sued  upon  was  recovered 
on  the  17th  day  of  May,  1888.  The  defendant's  trust  deed 
to  Richardson,  which  was  the  first  instrument  affecting  the 
title  to  the  land  executed  by  the  defendant,  was  made  on 
January  8,  1892,  nearly  four  years  afterwards.  Whether 
the  plaintiff  filed  a  transcript  of  the  docket  entry  of  his 
judgment,  with  the  Arapahoe  county  recorder,  does  not 
appear.  If  he  did  so  before  the  execution  of  this  trust  deed, 
then  the  judgment  was  a  lien  upon  the  property,  good  for 
six  years  from  the  entry  of  the  judgment,  and  both  the  trust 
deed  to  Richardson,  and  the  conveyance  to  Ottanl^  were 
subject  to  his  lien.  See  Civil  Code,  section  232.  But  it 
appears  that,  whether  he  acquired  a  lien  or  not,  he  never 
made  any  effort  of  any  kind  to  collect  his  judgment.  From 
the  time  of  its  rendition,  to  the  time  when  this  action  was 
commenced,  a  period  of  eight  years,  he  caused  no  execution 
to  be  issued,  and  suffered  the  judgment  itself  to  become 
dormant.  It  is  evident  that  he  failed  to  make  the  money  on 
his  judgment  through  his  own  gross  negligence,  and  that 
the  transactions  of  which  he  complains  did  him  no  harm. 
Surely,  he  should  not  be  allowed  to  charge  up  against  the 
defendant  a  delay  for  which  he  alone  was  responsible.  Down 
almost  to  the  time  when  he  made  the  transfer  to  his  wife  of 
the  interest  in  the  lease,  the  defendant  was  the  owner  of 
unincumbered  real  estate,  which,  if  the  plaintiff  had  exercised 
any  diligence  at  all,  he  might  readily  have  subjected  to  the 
payment  of  his  judgment,  but  he  negligently  allowed  that 
property  to  slip  away.  From  the  beginning  he  manifested 
an  utter  indifference  to  his  interests.  There  was  no  need  of 
any  effort  by  the  defendant  to  escape  from  him,  for  he  was 
not  pursuing.  After  neglecting  a  plain  opportunity  to  make 
his  money,  he  continued  quiescent  and  immovable,  while  the 
defendant  was  acquiring  other  property,  transferring  it  to 
his  wife,  and  she  dealing  in  it  and  disposing  of  it,  and  then 
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long  after  these  transactions  were  all  ended  and  left  behind, 
he  suddenly  bestirred  himself  to  allege  that  the  property  was 
transferred  so  as  to  hinder  and  delay  him.  A  party  desiring 
the  assistance  of  a  court,  is  bound  to  exercise  some  diligence 
in  the  assertion  of  his  rights.  How  could  the  plaintiff  be 
hindered  or  delayed  when  he  was  entei-taining  no~  thought 
of  moving?  There  must  come  a  time  when  a  transaction  is 
too  ancient  to  be  used  as  a  ground  for  attachment,  and  we 
think  the  limit  was  reached  here. 

The  assignment  of  errors  is  confined  to  instructions  given 
and  refused,  but  the  motion  for  a  nonsuit  should  have  been 
allowed,  and  it  is,  therefore,  immaterial  what  the  instructions 
were,  or  what  they  were  not.  The  facts  were  not  in  dispute, 
there  was  nothing  for  the  jury  to  find,  and  errors  committed 
in  a  submission  which  should  not  have  been  made,  are  not  avail- 
able. The  jury  simply  rendered  the  same  decision  the  court 
should  have  rendered  without  consulting  them,  and  as,  upon 
the  facts,  the  judgment  was  right,  it  must  be  affirmed. 

Affirmed, 


[No.  17670 
Duncan  v.  Bubchinbll. 

1.  Exemptions. 

Wliere  property  about  to  be  levied  upon  is  absolutely  exempt,  it  is  not 
necessary  for  the  debtor  to  claim  his  exemption,  but  the  officer 
must  know  the  fact  and  if  he  levy  upon  such  property,  he  is  a  tres- 
passer. 

2.  Exemptions—Food  for  Exempt  Work  Animals. 

Where  a  debtor  has  work  animals  exempt  by  law  from  execution  and 
has  on  hand  no  more  than  enough  food  for  such  animals  for  six 
months,  an  officer  levying  an  attachment  on  such  food  is  bound  to 
know  that  it  is  exempt,  and  the  debtor  is  not  required  to  claim  his 
exemption  at  the  time.  But  where  the  levy  was  made  in  tlie  pres- 
ence of  the  debtor  and  he  inquired  of  the  officer  if  he  had  a  bond, 
and  being  answered  in  the  affirmative  he  told  the  officer  to  go  ahead, 
such  statement  of  the  debtor  warranted  the  sheriff  in  proceed- 
ing, and  in  making  the  levy  he  was  not  a  trespasser. 
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* 

3.  Exemptions— Demand  fob  Return  of  Exempt  Propebtt— Lia- 

BiLiTT  OF  Officer. 
Where  an  officer  levies  an  attachment  upon  exempt  property,  bat  where 
he  it  not  chargeable  as  a  trespasser,  the  debtor  if  he  desires  to  as- 
sert his  right  of  exemption,  may  within  a  reasonable  time  claim  his 
exemption  and  demand  the  retom  of  the  property.*  Where  such 
demand  is  made  within  a  reasonable  time,  it  is  the  duty  of  the  offi- 
cer within  a  reasonable  time  to  return  the  property,  and  what  is  a 
reasonable  time  within  which  the  officer  must  return  the  property 
is  a  question  for  the  jury  to  determine.  And  where  after  such  de- 
mand a  reasonable  time  Is  allowed  the  officer  to  return  the  property 
before  beginning  against  him  an  action  for  the  statutory  penalty, 
he  cannot  after  the  commencement  of  the  action  relieve  himself  of 
liability  by  returning  the  property. 

4.  Exemptions— Liability  of  Officer— Return  of  Property. 
Whei-e  the  liability  of  an  officer  had  accrued  for  levying  upon  exempt 

property  and  failing  to  return  the  same  within  a  reasonable  time 
after  demand,  and  an  action  was  commenced  against  him  for  three 
times  the  value,  the  fact  that  the  property  was  returned  after  the 
right  of  action  accrued,  even  though  it  was  appropriated  by  the  ex- 
emption claimant,  would  not  release  the  officer  from  his  statutory 
liability,  but  would  only  reduce  the  liability  the  amount  of  the  value 
of  the  property. 

Error  to  the  County  Court  of  Arapahoe  County. 

Mr.  Chas.  H.  Dyett  and  Mr.  J.  W.  Horneb,  for  plaintiff 
in  error. 

Mr.  Hugh  Butler,  for  defendant  in  error. 

Thomson,  J. 

On  the  24th  day  of  November,  1894,  William  K.  Burchi- 
nell,  as  sheriff  of  Arapahoe  county,  by  virtue  of  a  writ  of 
attachment  issued  in  a  suit  against  William  Duncan  and 
another,  then  pending  in  the  county  court  of  that  county,  at- 
tached and  took  into  his  possession  fifty-one  sacks  of  oats,  the 
property  of  William  Duncan.  Duncan  was  present  when  the 
property  was  taken,  and  service  of  the  writ  was  made  upon 
him  at  that  time.  When  the  officer  communicated  his  pur- 
pose to  Mr.  Duncan,  the  latter  asked  him  if  he  had  a  bond, 
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and  upon  his  replying  that  he  had,  said,  "  All  right,  go  ahead." 
The  sheriff  then  took  the  property  and  removed  it  from  the 
premises.  Two  days  afterwards,  Duncan  served  Burchinell 
with  a  written  notice  that  he  claimed  the  property  taken,  as 
exempt  from  levy  under  the  writ,  and  that  unless  it  was  re- 
turned within  forty-eight  hours,  he  would  bring  suit  for  three 
times  its  value,  pursuant  to  the  statute.  The  notice  was 
served  by  Duncan  himself,  and,  upon  receiving  it,  Mr.  Burch- 
inell said  that  unless  he  was  furnished  with  a  good  and  suf- 
ficient bond,  he  would  have  to  return  the  oats.  Four  days 
afterwards,  the  attachment  plaintiff  furnished  the  sheriff  with 
an  indemnifying  bond,  and  the  demand  for  the  return  of  the 
property  was,  for  the  time  being,  disregarded.  This  action 
is  against  Burchinell  for  the  recovery  of  three  times  the  value 
of  the  property.  It  was  brought  on  the  4th  day  of  December, 
1894,  before  a  justice  of  the  peace.  On  the  11th  day  of  De- 
cember, the  defendant  brought  the  oats  back  and  offered  them 
to  the  plaintiff,  but  the  latter  refused  to  receive  them,  and 
they  were  left  under  a  shed  near  his  house.  On  the  12th  day 
of  December,  the  defendant  paid  the  costs  which  had  accrued 
in  the  attachment  suit.  On  the  14th,  this  cause  was  tried,  and 
judgment  rendered  for  the  defendant.  The  plaintiff  made 
his  appeal  to  the  county  court,  where  a  trial  without  a  jury 
resulted  in  a  judgment  for  the  plaintiff.  By  agreement  of 
parties,  this  judgment  was  vacated  and  a  new  trial  ordered. 
The  cause  was  then  tried  in  the  presence  of  a  jury,  and  after 
the  evidence  on  both  sides  was  heard,  the  court  directed  the 
jury  to  find  for  the  defendant,  and  they  returned  their  ver- 
dict accordingly.  Sometime  after  the  oats  were  placed  in  the 
shed,  but  when  is  uncertain,  they  were  removed  and  put  into 
the  plaintiff's  granary. 

The  direction  of  a  verdict  by  the  court  gives  rise  to  the 
only  important  questions  in  the  case.  It  is  provided  in  our 
.  statute  concerning  exemptions,  that  working  animals  to  the 
value  of  $200,  when  owned  by  any  person  being  the  head  of 
a  family,  as  well  as  the  necessary  food  for  such  animals  for 
six  months,  shall  be  exempt  from  levy  and  sale  upon  any  ex- 
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eoution,  writ  of  attachment  or  distress  for  rent.  Gten.  Stats, 
sec.  1865.  The  statute  also  contains  the  following  provi- 
sion :  "  If  any  officer  or  other  person,  by  virtue  of  any  exe- 
cution or  other  process,  or  by  any  right  of  distress,  shall  take 
or  seize  any  of  the  articles  of  property  hereinabove  exempted 
from  levy  or  sale,  such  officer  or  person  shall  be  liable  to  the 
party  injured  for  three  times  the  value  of  the  property  ille- 
gally taken  or  seized,  to  be  recovered  by  action  of  trespass, 
with  costs  of  suit."  Gen.  Stat.  sec.  1868.  The  evidence 
was  that  the  plaintiff  was  the  head  of  a  family ;  that  he  was 
the  owner  of  certain  working  animals ;  that  the  value  of  these 
animals  did  not  exceed  $200 ;  and  that  the  oats  in  question, 
together  with  all  the  other  food  that  he  had,  was  not  more 
than  sufficient  to  supply  the  animals  for  six  months.  It  has 
been  held  by  our  supreme  court  that  as  to  property,  which  by 
law  is  absolutely  exempt  from  liability,  it  is  unnecessary  for 
the  debtor  to  claim  it  as  exempt ;  that  the  officer  is  bound  to 
know  that  the  property  is  exempt ;  that  it  is  his  duty  to  leave 
it  with  the  debtor ;  and  that  under  such  circumstances  the 
seizure  of  it  is  a  trespass.  Harrington  v.  Smithy  14  Colo.  376. 
In  that  case  the  levy  was  made  in  the  absence  of  the  debtor 
and  without  lus  knowledge,  so  that  there  was  not,  and  could 
not  have  been,  any  waiver  of  his  rights.  This  case  resembles 
that,  in  the  fact  that  the  officer  took  property  which  it  was 
his  duty  to  know  was  exempt,  but  it  is  unlike  that,  in  the  fact 
that  the  seizure  was  made  in  the  presence  of  the  debtor.  If 
the  latter  had  stood  by  and  said  notliing,  what  the  effect  of 
his  silence  would  liave  been  it  is  unnecessary  to  decide,  for 
he  was  not  silent.  After  ascertaining  that  an  attachment 
bond  had  been  given,  he  told  the  officer  to  go  ahead.  Whether 
his  language  might  be  regarded  as  a  waiver  of  his  exemption 
claim,  is  a  question  which  counsel  have  not  discussed  and 
upon  which,  therefore,  we  express  no  opinion ;  but  we  feel 
certain  of  this,  at  least,  that  it  warranted  the  officer  in  pro- 
ceeding, so  that  in  taking  the  property  he  was  not  a  trespasser. 
The  sheriff's  act  not  being  unlawful,  it  was  incumbent  upon 
the  attachment  defendant,  if  he  proposed  to  assert  his  right 
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to  the  property,  to  make  formal  demand  for  its  return^  and 
this  he  did  two  days  afterwards.  It  then  became  the  duty 
of  the  sheriff  to  return  the  propeity  to  him  within  a  reason- 
able time.  Madera  v.  Holdridge^  4  Colo.  App.  126.  He  did 
attempt  to  return  it  and  did  return  it,  in  so  far  as  he  could 
return  it  at  all,  one  week  after  this  action  was  commenced. 
The  sheriff  was  not  bound  by  the  time  limited  in  the  notice, 
but  if  a  reasonable  time  had  elapsed  before  the  suit  was 
brought,  then  at  the  commencement  of  the  action  his  liability 
was  fixed,  and  any  attempt  to  make  the  return  afterwards, 
unless  with  the  concurrence  of  the  debtor,  would  not  relieve 
him  from  responsibility.  If,  however,  a  reasonable  time  had 
not  elapsed,  the  action  was  commenced  prematurely. 

But  it  is  argued  that  the  duty  to  return  the  property  must 
be  equivalent  to,  and  commensurate  with,  the  right  of  the 
debtor  to  claim  his  exemption ;  and  that  when  the  claim  is 
not  made  at  the  time  of  the  levy,  it  must  be  made  within  a 
reasonable  time  afterwards,  that  is  to  say,  according  to  the 
greater  number  of  the  adjudications,  at  any  time  before  the 
sale  of  the  property  under  the  execution.  The  conclusion 
reached  may  be  best  expressed  in  the  language  of  counsel : 

**  If,  according  to  the  authorities  referred  to,  the  appellant 
had  the  right  to  demand  a  return  of  the  property  before  the 
sale  (and  this  doctrine  seems  to  have  been  concurred  in,  in 
Harrington  v.  Smithy  14  Colo.  38),  it  follows  that  the  sheriff 
had  an  equivalent  right  to  stop  proceedings  under  the  exe- 
cution before  sale,  and  to  return  the  property  to  the  judg- 
ment debtor." 

Respecting  the  time  within  which  the  claim  must  be  made 
the  decisions  vary,  and  the  variance  is  occasioned  by  dif- 
ferences in  the  statutory  provisions  construed.  The  cases 
are  collected,  and  the  situation  clearly  outlined,  in  12  Amer- 
ican &  English  Encyclopaedia  of  Law  (2d  ed.)  226,  et  aeq. 
Decisions  upon  statutes  dissimiliar  to  our  own,  are  not  of  much 
assistance  to  us.  Our  statute  does  not,  in  terms,  make  it 
incumbent  upon  the  debtor  to  claim  an  exemption  at  all, 
but  where  the  oflBcer  is  not  chargeable  with  knowledge  of 
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the  debtor's  right  to  retain  any  specific  property,  and  makes 
the  levy  in  good  faith,  upon  settled  principles,  in  order  that 
the  duty  of  returning  the  property  taken,  may  be  cast  upon 
the  sheriff,  demand  must  be  made  for  it.  In  the  absence  of 
any  statutory  direction  on  the  subject,  the  demand  must  be 
made  within  a  reasonable  time  after  the  levy,  and  what,  in 
a  given  case,  is  a  reasonable  time,  is  determinable  from  the 
facts  and  circumstances  of  that  case.  The  right  to  make  the 
claim  may  be  waived,  and  the  waiver  may  be  evidenced  by 
conduct  as  well  as  words.  We  think  that  circumstances 
might  exist  which  would  render  it  dangerous  for  the  debtor, 
after  knowledge  of  the  seizure,  to  remain  needlessly  inactive, 
while  the  expenses  incident  to  the  custody  of  the  property 
were  accumulating.  We  hardly  believe  that  after  knowingly 
and  unnecessarily  allowing  costs  to  accrue,  which,  if  the 
property  be  released,  the  creditor  must  pay,  the  debtor  could 
successfully  assert  his  claim.  We  are  not  prepared  to  say 
that  the  general  statement  of  counsel  that  the  duty  of  the 
oflSeer  to  return  the  property  is  equivalent  to,  and  commen- 
surate with,  the  right  of  the  debtor  to  claim  his  exemption, 
is  objectionable.  No  duty  towards  the  debtor  rests  upon  the 
officer,  until  after  the  claim  is  made.  But  as  the  claim  must 
be  made  in  a  reasonable  time,  an  equivalent  duty  rests  upon 
the  oflBcer  to  make  the  return  in  a  reasonable  time.  If  the 
claim  be  not  made  until  immediately  before  the  sale,  the  offi- 
cer discharges  his  duty  by  stopping  the  sale,  and  returning 
the  property  then ;  but  a  statement  that  when  the  demand 
is  made,  as  in  this  case,  immediately  after  the  levy,  the  offi- 
cer can  wait  until  the  time  of  sale,  and  then  protect  himself 
by  a  return,  is  not  in  harmony  with  doctrines  announced  in 
analogous  cases,  and  involves,  moreover,  an  inconsistency 
which  mars  its  meaning.  When  the  demand  is  made,  the 
right  accrues,  and  the  duty  arises.  If  the  officer  acknowl- 
edge the  debtor's  right,  there  will  be  no  sale.  If  there  can 
be  a  delay  until  the  time  of  an  event  which  will  never  happen, 
there  may  never  be  a  return.  On  the  other  hand,  proceed- 
ing towards  a  sale,  notwithstanding  the  demand,  would  be  a 
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denial  of  the  right,  and  a  refusal  to  make  return.  It  seems 
manifest  to  us  that,  upon  receipt  of  the  notice  of  the  claim,  it 
is  the  duty  of  the  officer,  provided  always  that  the  claim  is 
lawful,  to  stop  all  further  proceedings  against  the  property, 
and  return  it  in  a  reasonable  time. 

Whether  the  defendant  should  have  returned  the  property 
prior  to  the  bringing  of  this  suit  was  a  question  to  be  deter- 
mined by  the  jury  under  the  instructions  of  the  court.  Un- 
less there  were  circumstances,  undisclosed  by  the  record, 
which  justified  further  delay,  eight  days  would  seem  to  be 
ample  time  for  action,  but  whether  it  was  or  not,  was  for  the 
jury  to  say.  Two  days  after  the  notice  was  given,  the  attach- 
ment creditor,  E.  L.  Oakes,  executed  a  bond  to  the  defendant, 
requiring  him  to  retain  the  property,  and  agreeing  to  indem- 
nify him  against  any  liability  he  might  incur  by  refusing  to 
deliver  it.  A  natural  inference  from  the  action  of  Mr.  Oakes 
would  be  that  he  did  not  intend  to  permit  a  return  of  the 
property,  although  his  purpose  may  have  been  only  to  pre- 
serve its  status  until  he  had  time  for  the  investigation  which 
he  afterwards  made.  It  appears  that  tliere  was  some  doubt 
whether  the  plaintiff,  or  J.  M.  Duncan,  who  was  sued  jointly 
with  him,  was  the  owner  of  the  oats.  The  latter  was  the 
former's  son,  and  was  unmarried.  The  two  lived  together. 
If  the  oats  were  the  property  of  J.  M.  Duncan,  they  were 
not  exempt.  As  a  joint  liability  was  asserted  against  the 
father  and  son,  the  question  of  the  ownership  of  the  oats  was 
one  of  some  importance.  Mr  Oakes  finely  satisfied  himself 
that  they  belonged  to  the  plaintiff,  and  directed  their  return. 
But  he  took  his  first  step  towards  an  investigation  on  the 
4th  day  of  December,  the  day  this  suit  was  brought.  There 
is  nothing  to  show  that  what  he  did  after  that  day  could  not 
as  well  have  been  done  before.  There  may  have  been  valid 
reasons  for  the  delay,  but  if  there  were,  the  record  does  not 
disclose  them. 

When  the  oats  were  brought  back,  the  plaintiff  refused  to 
receive  them.  They  were  left  under  a  shed,  and,  sometime 
afterwards,  were  removed  to  the  plaintiff's  granary.     The 
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tesUtnony  was  that  on  account  of  the  bad  condition  of  the 
sacks  which  contained  them,  they  were  wasting,  and  that 
they  were  put  into  the  granary  to  preserve  them.  It  does 
not  appear  that  the  plaintiff  ever  used  them.  But  if  the  stat- 
utory liability  against  the  defendant  had  accrued  when  the 
action  was  begun,  we  do  not  conceive  that  even  if  there  was 
an  appropriation  of  the  oats  by  the  plaintiff,  the  defendant 
was  thereby  released.  If  there  was  a  liability  against  the 
defendant  at  all,  it  was  fixed  before  the  oats  were  brought 
back,  and  it  was  for  three  times  their  value.  Their  accept- 
ance by  the  plaintiff  might  be  shown  in  reduction  of  tiie 
amount  of  liability,  but  not  in  satisfaction  of  the  claim. 

It  is  plain  that  the  case  was  not  very  closely  tried.  It  is 
probable  that  important  facts  might  have  been  elicited,  which 
were  not.  ITie  counsel  who  now  appears  for  the  defendant 
in  error  had  nothing  to  do  with  the,  trial.  He  was  not  then 
connected  with  the  case.  If  he  had  been,  it  is  safe  to  suppose 
that  the  record  would  not  be  in  quite  its  present  condition. 
Upon  the  history  of  the  case,  which  the  recoiti  presents,  we 
have  no  hesitation  in  saying  tliat  the  facts  should  have  been 
submitted  to  the  jury,  and  that  the  coui-t,  in  directing  a  ver- 
dict, and  thus  substituting  its  judgment  for  theirs,  erred. 

The  judgment  is  reversed. 

Reversed. 


[No.  1722.] 

Hathaway,  Administrator,  v.  Choury,  Tbeasureb 

OP  Costilla  County. 

1.  Taxes  and  Taxation— Principal  and  Agent— Evidenc*. 

Where  a  nonresident  who  had  loans  outstanding  in  tlie  state  placed 
the  notes  in  the  hands  of  an  agent  to  hold  for  collection,  with  power 
to  receive  and  receipt  for  money  and  to  release  securities,  but  with 
no  authority  to  hold  or  invest  the  money  when  collected,  the  agent 
was  not  authorized  to  list  the  notes  for  taxes,  and  tax  schedules 
made  by  such  agent  were  not  competent  evidence  in  a  proceeding 
against  the  estate  of  his  principal  for  the  collection  of  taxes. 
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2.  Taxes  akd  Taxation — Phomissoby  Kotbs  dub  From  Rbsidbnts 

TO  Nonresidents. 
Promissoiy  notes,  mortgages  and  deeds  of  trust  due  from  residents  of 
Colorado  to  nonresidents  are  not  subject  to  taxation  in  Colorado. 

3.  Same — Statutory  Construction. 

To  make  money  of  nonresidents  taxable  under  section  8924,  Mills* 
Ann.  Stats.,  it  must  be  shown  that  the  money  is  kept  and  used 
and  loaned  within  the  state  for  the  purposes  of  investment  and 
profit.  To  show  that  a  nonresident  loaned  money  in  the  state  and 
sent  the  notes  to  the  slate  for  collection  is  not  enough  to  make 
sach  money  or  notes  subject  to  taxation  in  the  state.  It  must 
appear  that  the  money  is  kept  in  the  state  for  business  purposes, 
loaning,  collecting,  reinvesting  and  using  for  profit. 

Appeal  from  the  District  Court  of  Costilla  County. 

Mr.  Z.  T.  Brown,  and  Messrs.  Arrington  &  McAliney, 
for  appellant. 

Mr.  F.  B.  Webster,  for  appellee, 

BiSSELL,  P.  J. 

Edwin  French,  during  the  years  for  which  the  authorities 
of  Costilla  county  assessed  and  levied  taxes  against  his  prop- 
erty in  Colorado,  was  a  resident  of  Missouri.  He  formerly 
lived  in  Colorado,  but  when  and  during  what  period  the 
proof  does  not  exhibit.  During  the  time  of  his  residence  in 
Colorado  or  thereafter  he  either  loaned  money  which  was 
secured  on  real  estate  or  bought  the  loans,  and  by  either  one 
or  the  other  of  these  two  methods  acquired  title  to  the  notes 
which  were  secured  by  mortgages  or  trust  deeds  on  Colorado 
property.  While  thus  a  resident  of  Missouri,  and  the  holder 
of  these  notes,  he  sent  or  delivered  them  to  Seth  W.  Hath- 
away and  constituted  him  his  agent  to  hold  the  notes  and 
securities  and  clothed  him  with  certain  authority  with  refer- 
ence to  their  custody  and  management.  It  is  important  to 
notice  the  power  conferred  on  the  agent,  its  extent,  and  its 
limitations.  The  authority  was  in  writing,  put  in  evidence, 
and  uncontroverted,  and  therefore  exactljr  and  directly  es- 
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tablishes  the  scope  of  the  authority.  Thereby  Hathaway  was 
made  French's  attorney  to  take  charge  of  these  notes  and 
securities  and  all  other  papers  which  belonged  to  him  in  the 
state,  and  was  authorized  to  receive  and  receipt  for  the  money 
due  him  on  the  notes,  accounts  or  otherwise,  and  to  enter 
satisfaction  when  the  loans  were  paid  to  execute  releases  of  the 
mortgages  and  of  the  deeds  of  trust  and  was  given  full  power 
to  perform  every  such  act  requisite  in  the  premises.  Such 
and  not  otherwise  was  the  power  of  the  attorney.  Thereun- 
der, as  stated,  Hathaway  became  possessed  of  notes  and  se- 
curities in  amount  reaching  nearly,  if  not  quite,  f  20,000. 
In  1891,  1892,  1893,  1894  and  1895,  Hathaway,  assuming 
the  power  and  exercising  what  he  believed  to  be  his  right 
and  performing  what  he  fancied  was  his  duty,  made  returns 
to  the  assessor  of  the  amount  of  notes  and  securities  which 
as  agent  he  held  for  French.  Acting  upon  these  returns 
the  assessor  assessed  against  these  securities  the  taxes  which 
were  the  burden  properly  assessed  against  that  amount  of 
property  in  each  year,  assuming  that  the  propeity  was  sub- 
ject to  taxation.  The  taxes  were  not  paid  and  in  November, 
1896,  they  amounted,  with  the  interest  which  was  computed 
on  the  unpaid  levies  at  the  time  of  the  filing  of  the  claim,  to 
a  little  upwards  of  if2,700.  French  deceased  on  the  15tli 
day  of  June,  1898,  at  which  date  only  the  taxes  for  1891  and 
1892,  in  any  event,  were  returnable  by  the  agent.  The  re- 
turn was  made  in  1892  prior  to  French's  death.  All  other 
returns  were  made  after  his  death  by  Hathaway,  and  when, 
of  course,  he  was  no  longer  French's  agent.  It  is  quite  clear 
the  death  of  the  principal  revoked  the  agency,  and  thereafter 
Hathaway  was  an  individual  acting  without  authority,  and 
having  no  power  as  agent  or  otherwise  to  make  any  return 
to  the  assessor  or  to  conclude  the  estate  by  any  of  his  acts. 
In  1896,  and  in  September  of  that  year,  proceedings  were 
had  in  the  county  court  of  that  county,  whereby  on  petition 
of  the  heirs  at  law  and  the  representative  in  Missouri,  Hath- 
away was  granted  ancillary  letters  of  administration  to  wind 
up  the  affairs  in  the  state  of  Colorado.     In  those  proceedings 
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die  board  of  county  commissioners  filed  a  claim  against  the 
estate  for  these  taxes.  The  claim  was  sworn  to  by  the  treas- 
urer who  averred  the  justness  and  correctness  of  the  account 
and  the  existence  of  the  indebtedness  and  the  matter  thereon 
came  up  for  hearing.  The  complainant  filed  a  motion  ask- 
ing permission  to  change  the  title  of  the  claim  and  to  docket 
it  to  conform  to  the  amendment.  The  change  was  made  in 
the  title  so  that  in  place  of  being  apparently  a  claim  of  the 
board  of  county  commissioners  of  Costilla  county  against 
the  estate,  it  was  represented  by  the  treasurer  of  the  county. 
Leave  was  granted,  and  the  claim  came  on  for  hearing,  evi- 
dence was  introduced,  the  court  found  that  the  treasurer 
was  the  proper  person  to  bring  suit  for  the  collection  of  taxes 
on  personalty,  and  after  the  disposition  of  these  interlocu- 
tory matters  a  judgment  was  ordered  against  the  estate  for 
12,722.84  and  costs.  The  matter  was  taken  by  appeal  to  the 
district  court  of  Conejos  county  on  transfer,  and  therein  the 
regularity  of  the  proceedings  in  the  county  couit  permitting 
the  amendment  were  challenged  and  the  objection  overruled, 
and  the  matter  came  on  for  trial.  To  support  the  claim  as . 
filed,  and  maintain  the  right  to  judgement,  the  county  author- 
ities introduced  the  tax  schedules  which  had  been  returned 
by  Hathaway,  showing  the  assessments  and  the  levy  for  the 
various  years,  and  stating  the  sum  due  for  taxes  from  1891 
to  1896.  This  evidence  was  objected  to  principally  on  the 
ground  that  the  schedules  were  not  evidence  against  the  es- 
tate, and  did  not  competently  show  a  proper  assessment,  levy 
or  return  by  the  proper  person,  and  likewise  on  the  ground 
that  the  property  itself  was  not  the  subject  of  taxation.  The 
county  did  not  otherwise  attempt  to  show  that  French  had 
any  property  in  the  state,  other  than  these  notes  and  secu- 
rities, nor  did  the  treasurer  prove  that  the  agent  had  820,000 
in  money,  or  that  any  other  specific  amount  of  French's  money 
was  kept  and  used  and  loaned  in  the  state,  and  thereby  make 
an  attempt  to  bring  the  property  within  the  purview  of  the 
statute  which  authorizes  the  taxation  on  notes,  credits  and 
money  belonging  to  nonresidents.  Hathaway  testified  he 
Vol.  XIV— 31 
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bad  in  his  hands  in  1891,  $273.22,  in  1892,  $473.85,  in  1895, 
$198.55.  It  did  not  appear  from  the  testimony  that  Hatha- 
way ever  held  any  money  belonging  to  French  at  any  time 
when  these  schedules  were  returned,  or  when  the  assessments 
and  levies  were  made,  other  than  these  three  several  sums. 
It  may  be  broadly  stated  no  evidence  was  proffered  by  the 
claimant  which  in  any  wise  tended  to  prove  that  French  in 
his  lifetime,  or  that  the  estate  thereafter  kept  in  Colorado 
any  money  which  was  either  used  or  loaned  within  this  juris- 
diction for  the  purposes  of  business  operations,  whether  of 
loan  or  otherwise.  As  suggested,  the  power  under  which 
Hathaway  acted  and  the  date  of  the  death  of  French  were 
proven,  and  the  ancillary  letters  of  administration,  or  the 
proceedings  in  which  they  were  granted,  were  both  produced 
showing  the  date  at  which  Hathaway  became  the  representa- 
tive of  the  estate  in  Colorado. 

This  short  and  simple  record  exhibits  all  there  is  in  tJie 
case  to  which  we  must  apply  the  law.  It  presents  veiy 
sharply  the  question  whether  notes  and  securities  belonging 
to  a  nonresident  and  which  are  held  in  the  state  by  an  agent 
for  the  purposes  of  collection  and  reduction  to  money,  with- 
out authority  to  loan  the  money  thus  collected  or  reloan  it, 
is  property  which  is  subject  to  taxation.  This  inquiry  has 
been  the  subject  of  considerable  adjudication  and  Uiere  is  a 
good  deal  of  apparent  diversity  of  opinion  about  it  The 
appellant,  who  is  the  administrator  of  the  estate  and  against 
whom  judgment  was  entered  in  the  district  court,  insists 
that  the  court  below  erred,  first,  in  permitting  the  amend- 
ment with  reference  to  the  title  of  the  claim,  and  second,  in 
holding  that  under  the  circumstances  the  property  was  sub- 
ject to  taxation.  The  proceeding  for  the  collection  of  the 
taxes  is  not  attacked,  otherwise  than  with  reference  to  t^e 
permission  to  amend,  and  we  do  not  regard  this  matter  as 
an  error  of  grave  consequence  or  one  which  we  need  decide 
in  order  to  reverae  the  judgment.  It  would  seem  to  be  quite 
within  the  scope  of  the  authority  of  the  county  court  where 
the  claim  was  filed  to  permit  the  amendment  prior  to  judg- 
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ment,  and  if  it  was  not  regularly  done,  and  possibly  if  the 
power  of  the  court  was  debatable,  it  would  scarcely  be  use- 
ful to  reverse  the  case  for  this  reason,  if  the  taxes  were  a 
legitimate  claim  against  the  estate. 

In  the  first  place  we  think  the  treasurer  wholly  failed  to 
prove  a  case.  It  will  be  remembered  the  only  evidence 
which  the  treasurer  produced  to  sustain  his  suit  was  the  tax 
schedules  or  returns  made  by  the  agent.  Manifestly,  these 
returns  were  not  competent  evidence  unless  the  person  mak- 
ing them  was  clothed  with  power  to  make  them  and  thereby 
bind  his  principal  who  would  be  estopped  to  contest  their 
accuracy.  Tliis  could  not  be  true  in  any  event,  save  as  to 
the  years  1891  and  1892,  because  French's  death  in  1893  re- 
voked the  agent's  authority  and  he  was  no  longer  clothed 
with  power  as  an  agent,  either  granted  by  the  principal  or 
granted  by  his  representative.  We  can,  therefore,  safely  as- 
sume as  to  the  returns  for  1893,  1894,  1895  and  1896,  they 
were  not  competent  evidence  to  establish  the  assessment  or 
the  levy  of  the  taxes,  or  that  the  property  was  tlie  subject  of 
taxation.  We  likewise  conclude  the  returns  were  not  suflB- 
cient  evidence  to  establish  the  validity  of  the  assessment  and 
levy  for  the  antecedent  years.  According  to  the  record 
Hathaway  was  an  agent  to  hold  and  collect.  He  was  pos- 
sessed of  no  money  belonging  to  the  nonresident,  nor  so  far  as 
the  proof  shows  had  he  ever  kept  any  money  belonging  to 
French,  used  any  money  or  loaned  any  money  in  the  state 
on  French's  behalf, — he  was  simply  the  holder  of  the  notes 
for  collection.  If  this  position  be  properly  taken  and  the 
statute  requires  more,  it  manifestly  follows  the  returns  made 
by  the  agent  were  not  suflBcient  even  as  to  the  first  years  for 
which  he  made  out  the  tax  schedules  and  delivered  them  to 
the  assessor.  This  brings  us  to  the  pivotal  question  which 
we  regard  as  determinative  of  the  controversy  and  which  dis- 
poses of  the  judgment,  and  will  in  any  event  prevent  a  col- 
lection of  the  taxes  on  these  notes,  unless  there  be  other  and 
further  proof  offered  on  the  subsequent  hearing.  As  we 
view  it,  the  matter  has  been  wliolly  settled  by  a  decision  of 
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the  supreme  court  which  ia  a  controlling  authority  with  us 
and  must  be  followed,  unless  we  can  discover  something  in 
the  statute  taking  the  present  case  out  of  the  scope  and  op- 
eration of  that  decision.  It  was  early  held  in  the  ComnUi- 
uioner9  of  Arapahoe  County  v.  Cutter^  8  Colo.  349,  that  a  prom- 
issory note  due  from  a  resident  in  Colorado  to  a  resident  of 
another  state  was  in  no  sense  the  property  of  the  debtor  and 
was  not  subject  to  taxation  under  the  laws  of  Colorado,  al- 
though the  note  might  be  secured  on  real  property  witiiin 
the  taxing  jurisdiction  of  the  then  territory.  It  was  held 
that  debts  belonged  to  the  creditor,  that  they  have  no  situs 
apart  from  his  residence.  Following  the  general  rule  it  was 
adjudged  that  notes,  trust  deeds  and  mortgages  were  but 
cl loses  in  action  which  followed  the  creditor  and  his  domi- 
cile, and  wherever  that  might  happen  to  be,  was  subject  to 
the  taxing  power  of  that  jurisdiction.  In  establishing  this 
doctrine  it  followed  the  very  elaborate  opinion  of  the  supreme 
court  of  the  United  States.  State  Tax  on  Foreign-held  Bondn^ 
16  Wall.  300.  Therein  it  was  held,  as  it  has'  been  by  many 
other  courts,  that  property  which  is  in  the  nature  of  debts, 
followed  the  domicile  of  the  creditor  and  had  no  existence 
apart  from  the  parties  to  whom  the  debts  might  be  due. 
The  Cutter  case  cites  many  other  decisions  holding  the  same 
doctrine,  and  a  unanimous  court  announced  the  result.  This 
decision  binds  us  and  we  are  thereunder  compelled  to  hold, 
even  if  it  were  not  our  conviction,  which  it  is,  that  it  is  the 
law  that  these  notes,  mortgages  and  trust  deeds  were  not  tax- 
able in  Colorado  unless  there  is  something  in  the  statute 
which  necessitates  a  different  conclusion.  This  is  insisted 
and  the  contention  is  rested  on  an  act  which  was  passed  in 
1876  and  is  found  at  page  118  of  the  laws  of  that  year,  and 
at  section  1.  This  statute  was  re-enacted  and  is  found  in 
the  General  Statutes,  1883,  page  867,  section  1,  which  with 
three  other  sections,  is  the  concluding  paragraph  of  division  6. 
chapter  94  of  these  statutes.  Vide^  2  Mills'  Ann.  Stats,  sec- 
tion 3924.  This  statute  is : 
**A11  moneys  owned  by  nonresidents,  that  are  kept  and 
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used  and  loaned  within  the  territory  (state)  of  Colorado  for 
the  purpose  of  investment  and  profit,  shall  be  subject  to  tax- 
ation the  same  as  personal  effects  and  choses  in  action  of 
persons  domiciled  in  this  territory  (state)." 

The  appellee  contends  this  statute  has  prescribed  a  differ- 
ent rule  and  thereunder  these  notes  and  credits  were  the  legit- 
imate subjects  of  taxation,  and  the  authorities  may  assess 
and  levy  taxes  on  them.  There  are  two  difficulties  with  the 
contention,  either  one  of  which  inhibits  the  affirmance  of  the 
judgment.  In  the  first  place  the  treasurer  offered  no  evi- 
dence, and  there  is  nothing  in  the  record  to  show  that  the 
money  represented  by  these  notes  and  securities  was  ever 
kept  and  used  and  loaned  within  the  state  for  the  purpose  of 
investment  and  profit,  other  than  what  he  attempted  to  prove 
by  the  production  of  the  tax  schedules.  Since  we  hold  these 
schedules  were  not  evidence  against  the  estate,  were  made 
by  a  person  without  authority  to  make  them,  they  would  in 
no  manner  conclude  the  estate  and  would  be  wholly  insuffi- 
cient to  sustain  the  claim  as  filed  and  permit  its  collection. 
Even  if  we  should  concede,  which  we  do  not,  that  these 
notes  and  credits  were  necessarily  subject  to  taxation  if  kept 
in  the  state,  the  production  of  the  tax  schedules  in  no  man- 
ner tended  to  prove  it,  unless  the  proof  had  been  subse- 
quently and  by  other  evidence  brought  clearly  and  squarely 
within  the  statute  which  authorizes  the  taxation  of  money 
belonging  to  nonresidents.  The  judgment,  therefore,  is  not 
adequately  supported  by  proof  and  for  this  reason  alone 
would  necessarily  be  reversed.  It  is  quite  possible,  and  we 
are  free  to  admit,  a  case  might  be  made  by  proof  which  would 
support  the  claim  and  bring  it  within  the  scope  and  purview 
of  the  statute,  permit  the  taxation  of  the  money  belonging 
to  the  nonresident,  and  make  out  a  case  supportable  by  a 
line  of  authorities  to  which  the  appellee  has  called  our  atten- 
tion, and  possibly,  though  about  this  we  do  not  express  a 
definite  opinion,  compel  a  different  conclusion.  We  do  not 
believe  we  have  a  right  abstractly  to  state  what  the  law 
might  be  under  any  possible  case  that  might  be  made  in  an- 
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ticipation  of  the  proof,  because  the  facts  as  established  might 
not  warrant  the. statement  of  the  law,  as  we  should  abstractly 
put  it,  without  the  limitations  and  exceptions  which  the  evi- 
dence would  warrant.  What  we  now  intend  to  hold  is,  that 
in  order  to  make  these  notes  and  credits  taxable  under  this 
statute  because  within  the  jurisdiction  of  the  state  and  the 
authority  of  the  taxing  power,  the  authorities  must  at  least 
show  everything  which  the  act  of  1876  requires.  As  we 
read  this  statute  it  is  plain,  simple,  and  to  be  interpreted 
according  to  its  exact  terms,  and  the  authorities  must 
make  a  case  precisely  within  its  limits,  if  they  would  take  it 
out  of  the  operation  of  the  general  principle  which  the  Cut- 
ter  case  approved  and  established.  According  to  that  act 
moneys  owned  by  nonresidents  are  not  subject  to  taxation 
like  the  personal  effects  of  persons  domiciled  in  the  state, 
unless  they  are,  according  to  the  terms  of  the  act,  "  kept  and 
used  and  loaned  "  within  the  state  for  purposes  of  investment 
and  profit.  The  money,  notes  and  credits  must  not  only  be 
kept  but  they  must  be  used  and  loaned  here  for  the  purpose 
of  profit ;  in  other  words,  there  must  be  in  some  manner  and 
in  some  sense,  a  use  of  the  funds  in  the  state  for  business 
purposes.  We  do  not  imagine  that  if  a  nonresident  loans 
money  and  takes  notes  therefor  and  removes,  and  simply  re- 
tains those  notes  until  their  maturity,  and  then  collects,  that 
these  securities  are,  within  the  terms  of  the  statute  moneys 
kept,  used  and  loaned  in  the  state  for  the  purposes  of  profit. 
Nor  do  we  think  that  if  a  nonresident  should  make  a  loan  in 
the  state  or  several  loans,  and  take  his  notes  and  securities 
out  of  this  jurisdiction,  though  he  might  thereafter  send 
these  notes  and  securities  to  the  state  for  collection,  he  would 
thereby  bring  his  property  within  our  jurisdiction  for  the 
purposes  of  taxation.  The  statute  evidently  contemplates 
the  keeping  of  moneys  in  the  state  for  business  purposes, 
loaning,  collecting,  reinvesting  and  using  for  profit.  Some 
authorities  hold  that  where  money  is  kept  in  the  state  for 
business  uses,  it  is  taxable  because  it  enjoys  the  protection 
and  privileges  of  the  sovereignty  and  thereby  becomes  sub- 
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ject  to  the  burdens  of  the  support  of  the  government  which 
protects  it  It  must  be  observed  that  the  language  of  the 
act  in  its  conjunctive  form  requires  this  construction :  the 
money  must  not  only  be  kept  here,  but  it  must  be  used  here, 
and  it  must  be  loaned  here,  and  those  three  words  taken  to- 
gether clearly  indicate  the  legislative  purpose  to  subject  the 
property  of  nonresidents  to  taxation  in  our  sovereignty  only 
in  case  his  capital  is  employed  in  the  state  for  business  pur- 
poses, for  loan,  collection,  reloan,  or  reinvestment  and  used 
in  a  manner  analogous  to  the  purposes  and  uses  to  which 
persons  domiciled  in  the  state  use  funds  which  they  are  de- 
voting to  like  objects.  We  therefore  conclude  that,  the  treas- 
urer made  out  no  case  against  the  estate  by  the  proof  which 
he  offered,  and  that  so  far  as  we  can  now  gather  from  the  re- 
cord, there  are  no  circumstances  connected  with  the  transac- 
tion which  would  bring  the  matter  within  the  scope  and  oper- 
ation of  the  act  of  1876.  What  the  ultimate  proof  may  show 
we  do  not  know.  It  may  be  evidence  will  be  offered  which 
will  compel  us  to  apply  the  statute  and  adjudge  that  the 
money,  notes  and  credits  were  legitimate  subjects  of  taxation 
in  this  jurisdiction.  We  cannot,  however,  otherwise  than  to 
the  extent  to  which  we  have  gone,  indicate  what  our  opinion 
may  be,  when  whatever  proof  the  treasurer  may  be  able  to 
offer  on  this  subject  shall  be  incorporated  into  the  record  and 
brought  to  our  attention. 

For  the  reasons  stated,  the  judgment  must  be  reversed 
and  the  cause  sent  back  for  further  proceedings  not  incon- 
sistent with  the  views  which  we  have  herein  expressed. 

Meversed. 
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[No.  1768.] 
Freeman  Improvement  Company  v.  Osborn. 

1.  CoBPOBATiONS— Attorneys*  Fkbs. 

Attorneys*  fees  for  services  in  preparing  articles  of  incorporation,  fil- 
ing them,  etc.,  are  proper  charges  against  the  oorporation. 

2.  Same — Ratipication. 

Where  an  attorney  at  the  request  of  an  incorporator  who  afterwards 
became  president  of  the  corporition  performed  services  in  pre- 
paring the  incorporation  papers  and  afterwards  continued  to  per- 
form services  upon  the  request  of  the  president,  and  the  corpora- 
tion having  knowledge  of  the  attorney's  account  made  frequent 
payments  by  checks  of  the  corporation,  the  cori>oration  will  be 
held  to  have  ratified  the  acts  of  its  president  in  contracting  the  in- 
debtedness, and  is  estopped  to  deny  it 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  Henry  Howard,  Jr.,  for  appellant. 

Mr.  G.  W.  Taylor,  for  appellee. 

Wilson,  J. 

This  action  was  commenced  by  plaintiff  Osborn  to  recover 
a  balance  of  $46.45  on  an  account  alleged  to  be  due  from  the 
defendant  corporation  to  him  for  services  rendered  as  an  at- 
torney at  law.  The  suit  having  been  commenced  before  a 
justice  of  the  peace,  there  were  no  written  pleadings,  and 
hence  we  must  rely  upon  the  evidence  presented  to  ascertain 
the  issues  between  the  parties.  Only  two  witnesses  testified, 
plaintiff  and  Thomas  Freeman,  the  president  and  general 
manager  of  the  defendant  corporation.  The  abstract  fur- 
nished us  is  quite  incomplete,  and  apparently  defective,  hence 
it  is  somewhat  difficult  to  determine  all  the  points  of  con- 
troversy between  the  parties.  The  account  upon  which  suit 
was  brought  commenced  running  in  1894,  and  continued  for 
about  two  years.     The  first  item  charged  was  that  of  fees 
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for  drawing  the  articles  of  incorporation  and  other  papers  to 
organize  the  corporation,  and  the  advancing  of  the  necessary 
fees  to  file  with  the  secretary  of  state  and  county  clerk.  On 
the  testimony,  it  appears  that  all  of  the  business  transactions 
out  of  which  the  account  grew  arose  between  the  plaintiff 
and  Thomas  Freeman,  the  latter  calling  upon  the  former  and 
requesting  him  to  peiform  certain  services.  Mr.  Freeman, 
in  his  testimony,  denies  that  services  were  rendered  for  or 
on  account  of  the  company,  but  were  personal  concerns  of 
his  own.  The  plaintiff  testified  that  in  October,  1894,  Mr. 
Freeman  called  upon  him  and  requested  him  to  prepare  arti- 
cles of  incorporation  for  the  Freeman  Inprovement  Company, 
and  that  his  purpose  and  object,  as  expressed  to  him,  were 
that  Mr.  Fi'eeman,  being  in  fear  of  certain  creditors,  might 
be  enabled  to  continue  business  in  the  name  of  the  corpora- 
tion, and  thus  escape  being  harassed.  The  incorporators 
seem  to  have  been  Mr.  Freeman  and  two  of  his  sons,  although 
the  evidence  is  very  indefinite  on  this  point  and  upon  numer- 
ous others.  Mr.  Osborn  further  testified  that  he  desired  at 
this  time  to  know  of  Mr.  Freeman  against  whom  he  should 
make  charges  and  render  account  for  services  which  he  might 
hereafter  perform  at  the  instance  of  Mr.  Freeman,  and  was 
told  that  he  should  make  his  charges  against  the  corporation 
which  was  then  being  formed.  These  are  substantially  the 
facts,  as  we  gather  them  from  the  abstract. 

As  stated  in  the  brief  of  counsel  for  the  defendant,  it  de- 
fends upon  the  ground  that  it  never  authorized  Mr.  Freeman 
to  make  any  contract  for  it,  nor  has  it  in  any  way  ratified 
his  acts. 

Second,  that  the  company  had  no  interest  whatever  "in  any 
of  the  property  on  which  Mr.  Osborn  performed  the  services" 
for  Mr.  Freeman,  and  that  Mr.  Osborn  never  performed  any 
services  for  the  company,  directly  or  indirectly. 

That  some  of  the  services  were  undoubtedly  performed 
for  the  company  is  admitted  by  the  testimony  on  both  sides, 
because  the  charges  against  the  company  for  services  in  pre- 
paring its  articles  of  incorporation,  filing  them,  etc.,  were 
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undoubtedly  proper  charges  against  the  company.  As  to  tte 
other  charges,  we  think  the  company  is,  upon  the  evidence, 
clearly  estopped  from  denying  the  authority  of  Mr.  Freeman 
to  direct  the  services  and  obligate  the  company  to  pay,  be- 
cause it  appears  that  the  account  had  been  submitted  to,  or 
at  least  seen  by,  Mr.  Freeman  at  various  times ;  and  espe- 
cially for  the  further  reason  that  during  these  two  years 
numerous  payments  had  been  made  to  Mr.  Osbom  on  the  ac- 
count, in  a  few  instances  by  cash,  but  in  the  majority  of  cases 
by  checks  drawn  by  the  Freeman  Improvement  Company,  in 
his  favor.  We  think  that  under  every  established  principle 
of  estoppel,  the  defendant  cannot  now  be  heard  to  say  that 
it  did  not  ratify  the  acts  of  its  president  and  general  manager 
and  is  not  liable  for  the  balance  of  this  account  Whether 
or  not  it  ever  specifically  authorized  Mr.  Freeman  to  contract 
this  indebtedness  is  immaterial.  Even  if  wholly  unauthor- 
ized, by  suffering  payment  to  be  made  from  its  funds  from 
time  to  time  on  the  account,  of  which  its  general  manager 
and  president  had  notice,  it  now  estops  itself  from  denying 
its  liability.  It  is  true,  Mr.  Freeman  denied  that  he  had  ever 
seen  the  account,  except  a  short  time  previous  to  the  com- 
mencement of  the  suit,  and  claimed  that  these  payments  were 
made,  some  on  account  of  loans  to  Mr.  Osborn,  and  others  on 
account  of  prior  indebtedness ;  but  these  were  questions  of 
fact  for  the  jury,  and  they  were  determined  adversely  to  the 
contention  of  the  defendant. 

There  was  sufficient  evidence  to  sustain  this  verdict,  and 
under  the  well  settled  rule  it  must  be  conclusive  upon  this 
court.  So  far  as  we  can  see  from  the  record  presented,  no 
material  error  was  committed.  The  judgment  will  therefore 
be  afi&rmed. 

Affirmed. 


Digitized  by 


Googk 


1900.]  Smith  v,  Stbvbns,  491 

[No.  1751.] 
Smith  v.  Stbvbns. 

1.  APPEIiLATB  PBACTICB — AbSTBACT  OF  RbCOBD. 

The  appellate  court  is  under  no  obligation  to  resort  to  the  record  to  as- 
certain if  material  evidence  was  introduced  on  the  trial  not  shown 
by  the  abstract.  The  court  has  a  right  to  rely  on  the  abstract  which 
the  appellant  furnishes,  and  if  the  appellee  desires  more,  it  is  his 
duty  under  the  rules  to  present  to  the  court  a  statement  of  it 

2.  REPLBViif— Domestic  Animals— Dam agb  fob  Detention. 
Damage  for  detention  of  domestic  animals  may  be  recovered,  based  upon 

the  value  of  their  use,  whenever  it  is  made  to  appear  that  the  owner 
intended  to  use  the  animals,  and  by  wrongful  detention  had  been 
deprived  of  their  use.  But  where  the  evidence  fails  to  show  a  pur- 
pose or  intention  on  the  part  of  the  owner  to  use  such  animals,  it 
is  erroneous  to  submit  to  the  jury  the  question  of  the  value  of  such 
use. 

Appeal  from  the  County  Court  of  ElPauo  County. 

Mr.  H.  McGabry,  for  appellant. 

Messrs.  Blackmer  &  MgAlisteb  for  appellee. 

BiSSELL,  P.  J. 

This  replevin  suit  is  over  a  cow  and  the  value  of  her  use 
during  the  period  of  her  detention  by  the  appellant. 

It  was  begun  before  a  justice  in  December,  1896,  and  Ste- 
vens claimed  to  be  the  owner.  The  writ  was  executed,  a  re- 
delivery bond  given,  and  the  question  came  on  for  hearing 
before  the  justice.  Stevens  established  title  and  got  judg- 
ment for  its  alleged  value  and  $200  damages. 

The  case  was  taken  by  appeal  to  the  county  court  and  tried 
in  March,  1897,  before  a  jury,  and  therein  he  had  judgment 
for  $75.00,  and  damages  to  the  extent  of  $140.  To  reverse 
the  judgment  Smith  prosecutes  this  appeal. 

In  some  particulars  the  abstract  is  entirely  adequate,  and 
in  others  insufficient  to  enable  us  to  do  what  might  be  per- 
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missible,  if  it  should  happen  to  show  evidence  on  which  we 
might  be  authorized  to  act.  As  the  case  is  presented  to  us, 
we  do  not  feel  at  liberty  to  do  otherwise  than  reverse  the 
judgment,  and  send  it  back  for  a  further  hearing.  The  only 
evidence  which  the  abstract  exhibits  is  the  plaintiffs  testi- 
mony respecting  his  title,  the  extent  of  his  possession,  his 
management  or  abandonment  of  the  cow,  the  subsequent  de- 
mand, with  his  testimony  concerning  his  title,  and  means 
and  certainty  of  identification.  This  is  probably  enough  to 
suggest  the  only  question  which  is  presented  by  counsel,  and 
whereon  the  appeal  must  necessarily  turn.  Since  we  con- 
clude this  furnishes  no  basis  on  which  to  modify  the  judg- 
ment we  shall  proceed,  stating  only  such  facts  as  are  requisite 
to  this  decision.  We  shall  state  the  plaintifiTs  case  as  he 
made  it  by  his  own  evidence  to  show  the  error  into  which 
the  court  fell  in  the  giving  of  a  couple  instructions  which 
are  complained  of. 

In  1891  Stevens  owned  a  cow.  He  put  her  into  a  pasture 
belonging  to  another,  under  no  apparent  contract  or  for  pur- 
poses other  than  her  keep  during  his  absence.  He  neither 
arranged  for  her  use  nor  hire,  and  wliether  he  made  any  con- 
tract with  reference  to  the  payment  of  her  pasturage  is  left 
in  doubt.  At  all  events,  all  his  evidence  shows  is  that  in 
1891  he  turned  the  cow  out  to  pasture,  she  being  then  a 
heifer  not  quite  two  years  old.  He  went  to  California  and 
remained  there  from  1891  until  he  came  back  to  Colorado 
Springs  in  the  summer  of  1895.  He  then  learned  the  cow 
was  in  a  herd  owned  or  controlled  by  Smith,  but  he  made  no 
attempt  to  obtain  possession,  or  demand  it,  or  ascertain  the 
circumstances  under  which  Smith  held  it,  or  the  title,  if  any, 
which  he  claimed,  because  he  was  busy  erecting  a  house  in 
that  city.  In  the  following  winter  he  went  out  to  the  herd 
and  demanded  the  cow,  and  stated  to  the  foreman,  if  not  to 
Smith,  his  ownership  and  claimed  title,  making  a  written  de- 
mand. This  was  refused  in  January,  1896,  his  title  being 
questioned,  and  he  was  put  to  proof  of  his  ownership  and 
his  right  to  possession.     There  was  some  negotiation  between 
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the  parties  in  regard  to  it,  but  it  culminated  in  no  agreement 
and  Stevens  finally  commenced  bis  suit  in  December  of  that 
year.  On  the  trial  of  the  case  he  gave  testimony  over  the 
objection  of  defendant  with  reference  to  the  value  of  the  use 
of  the  cow.  According  to  the  inference  we  draw  from  liis 
testimony  and  the  deductions  permissible  from  the  arguments 
of  counsel,  we  infer  the  evidence  did  not  properly  show  the 
value  of  the  use  of  the  cow  from  1891  down  to  the  trial  in  the 
county  court  in  1897.  What  that  testimony  was,  we  do  not 
know  because  the  evidence  is  not  laid  before  us.  We  are 
under  no  obligation  to  resort  to  the  record  to  ascertain  these 
facts  since  we  liave  a  right  to  rely  on  the  abstract  which  the 
appellant  furnishes,  and  if  the  appellee  desires  more  it  is  his 
duty  under  the  rules  to  present  to  us  a  statement  of  it.  It 
may  be,  and  probably  is  true,  had  the  testimony  been  pre- 
sented we  could  have  i*eached  no  other  conclusion  than  the 
one  which  we  shall  express.  Ordinarily  we  do  not  feel  ftt 
liberty  to  take  the  testimony  which  has  been  offered  on  the 
trial  and  pass  on  matters  of  fact  which  are  peculiarly  within 
the  province  of  a  jury  to  whom  alone  such  questions  must 
be  submitted.  With  this  suggestion  we  will  state  the  real 
question  as  it  is  presented  by  the  arguments  of  coimsel  and 
laid  before  us  in  the  paper-books.  At  the  conclusion  of  the 
trial  the  county  judge  instructed  the  jury.  His  instructions 
are  not  complained  of  except  in  two  particulars.  We  find  the 
court  charged  the  jury  that  if  they  should  find  the  defendant 
came  into  possession  of  the  animal,  they  had  a  right  to  find 
the  reasonable  value  of  the  use  of  the  cow  from  the  time  she 
came  into  his  possession  to  the  present  time,  with  a  fair  rea- 
sonable value  for  the  increase  which  she  might  have  had,  and 
they  were  directed  to  assess  damages  for  the  detention  from 
the  time  defendant  got  possession,  if  he  knew  it  was  an  estray. 
If  he  did  not  know  it  was  an  estray,  then  the  plaintiff  could 
only  recover  fol*  the  use  of  the  cow  from  the  date  of  the  de- 
mand. We  do  not  regard  this  question  of  estray  as  one  of 
particular  consequence  under  the  record  because  there  is 
nothing  in  it  which  shows  whether  the  cow  was  or  was  not 
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an  estraj,  neithier  is  there  anything  to  show  that  Smith  took 
the  animal  up  as  an  estray,  or  that  he  acquired  any  title  other- 
wise than  by  the  inclusion  of  the  animal  in  the  herd  to  which 
he  had  apparently  acquired  title  and  the  right  of  possession. 
We  are  wholly  unable  to  discover  whether  this  question  is 
at  all  in  the  case.  Under  these  circumstances  we  must  be 
excused  from  either  considering  or  determining  the  rights  of 
the  parties  under  that  theory  of  the  law,  or  under  the  stat- 
utes referring  to  the  right  to  animals  who  have  strayed  and 
who  have  come  into  the  possession  of  a  third  person  not  the 
owner.  What  the  proof  may  have  been  on  the  subject  we 
do  not  know^  nor  can  we  ascertain  whether  Smith  became 
subject  to  any  liability  therefrom.  All  we  do  know  is,  that 
under  the  terms  and  tenor  of  these  two  instructions  the  jury 
were  at  liberty  to  find  the  value  of  the  use  of  the  property 
from  1891  down  to  the  day  of  the  trial.  As  the  case  is  pre- 
sented this  is  manifestly  an  error.  It  is  familiar  law  in  re- 
plevin that  the  plaintiff  can  recover  the  value  of  the  property 
and  damages  for  its  detention.  These  damages  are  ordi- 
naiily  measured  by  the  interest  on  the  money  value  of  the 
property  taken  by  the  writ,  unless  the  property  is  of  the  sort 
which  is  brought  by  the  decisions  within  an  exception  to  this 
general  doctrine.  It  has  long  been  settled  that  where  do- 
mestic animals  like  horses  or  cows  which  are  designed  for 
use  and  kept  and  used  by  the  owner,  have  wrongfully  come 
into  the  possession  of  another,  the  damages  are  not  measur- 
able solely  and  only  by  the  interest  on  the  money  value  which 
often  times  would  not  prove  an  adequate  compensation  for 
the  injury.  Cobbey  on  Replevin,  §§  887,  897  ;  3  Sutherland 
on  Damages  chap.  29  ;  Allen  v.  Fox^  51  N.  Y.  562 ;  Johnson  v. 
Bailey  et  al.,  17  Colo.  59. 

In  the  latter  case,  where  this  rule  is  conceded,  the  limita- 
tion which  all  the  authorities  seem  to  put  on  the  doctrine  is 
well  expressed  and  established  as  the  law  in  this  state.  This 
limitation  is  that  damages  for  the  detention  of  working  ani- 
mals may  be  recovered,  and  the  value  of  the  use  proven  where- 
ever  it  is  made  to  appear  that  the  owner  intended  to  use  the 
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animals,  and  by  the  detention  had  been  deprived  of  their 
use..  It  is  recognized  by  all  the  authorities,  and  we  have  only 
to  determine  whether  this  case  is  brought  within  the  doc- 
trine. We  are  unable  to  discover  proof  of  facts  which  would 
make  this  an  exceptional  case  and  entitle  the  plaintiiBE  to  re- 
cover the  value  of  the  use  as  one  of  his  elements  of  damages 
for  the  period  apparently  covered  by  the  verdict.  The  dam- 
ages found  by  the  jury  were  $140.  This  must  have  been 
the  value  of  the  use  during  the  entire  period  from  1891  to 
1897,  or  at  least  the  major  portion  of  it.  It  is  quite  evident 
the  plaintiff  was  not  entitled  to  recover  those  damages  for 
that  use  and  for  that  period,  because  according  to  his  own 
evidence  he  neither  had  the  intention  to  use  the  animal  for 
profit  or  for  service,  nor  had  he  made  any  arrangement  with 
reference  to  the  use  of  the  animal  for  profitable  puiposes. 
He  left  the  state  and  left  the  cow  in  pasture,  with  no  con- 
tract or  arrangement  for  hire,  use  or  profit.  He  was  gone 
and  remained  out  of  the  possession  of  the  animal,  made  no 
attempt  to  make  profit  out  of  her,  at  least  up  to  the  time  he 
made  the  demand  in  the  early  part  of  1896.  Under  these 
circumstances  he  faUed  to  show  that  the  cow  would  have 
been  of  value  to  him,  or  that  he  intended  to  use  her,  and 
manifestly,  would  not  be  entitled  to  recover  as  a  compensa- 
tion what  might  be  the  value  of  her  use  during  that  period. 
It  is  quite  possible,  if  the  whole  case  as  made  by  the  evi- 
dence had  been  presented  to  us,  we  might  have  been  able 
therefrom  to  gather  what  would  have  been  this  value  from 
the  time  of  the  written  demand  up  to  the  date  of  the  recov- 
ery, and  ascertaining  this  fact,  we  might  have  been  able  to 
reduce  the  amount  of  the  recovery  and  affirm  the  judgment. 
We  cannot  gather  the  material  requisite  to  the  affirmance  or 
the  modification  of  the  judgment.  We  are  not  advised 
whether  the  cow  ever  became  an  astray,  where  Smith  got  it,  and 
whether  he  was  chargeable  as  for  an  animal  taken  up  in  this  ir- 
regular way,  nor  do  we  know  when  he  got  the  cow,  or  under 
what  circumstances  or  conditions,  nor  whether  in  a  manner  in- 
hibited by  statute,  so  as  to  make  him  liable  for  her  use  from 
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the  date  that  he  got  it  until  the  date  of  the  trial.  We  are 
equally  in  the  dark  as  to  the  value  of  the  use  from  the  J;ime 
of  the  demand  to  the  date  of  the  trial.  We  cannot  therefore 
modify  the  judgment  in  that  particular.  From  what  appears 
it  is  clear  it  was  error  to  give  the  plaintiff  damages  based 
on  user  from  the  time  that  Smith  got  her  to  the  date  of  the 
trial.  This  is  an  apparent  error,  and  we  know  of  no  statute, 
nor  are  we  referred  to  any  by  the  appellee  which  would  make 
Smith  liable  for  such  damages,  even  though  his  original 
taking  may  h^ve  been  unlawful,  and  even  though  he  may 
have  failed  to  comply  with  the  statute  with  reference  to  an  es- 
tray.  On  any  principle  to  which  our  attention  has  been  called 
the  instructions  were  erroneous.  Ordinarily  we  refuse  to 
reverse  a  judgment  unless  the  record  absolutely  demonstrates 
the  commission  of  an  error,  and  we  affirm  a  judgment  imless 
the  plaintiff  shows  that  under  no  hypothesis,  or  we  can  con- 
ceive of  no  hypothesis,  upon  which  the  instruction  could  be 
justified.  We  have  been  unable  in  a  brief  examination  of 
the  statutes  to  discover  any  law  with  reference  to  estrays  on 
which  the  instruction  would  be  justifiable,  and  the  appellee 
has  referred  us  to  none,  and  we  therefore  conclude  that  there 
is  none  on  which  the  instruction  can  be  sustained.  It  is 
so  plainly  evident  the  theory  of  the  instruction  with  regard  to 
the  measure  of  damages  is  erroneous,  viewed  in  the  light  of 
the  plaintiff's  intention  with  reference  to  the  use  of  the  prop- 
erty, and  his  abandonment  of  it,  that  we  feel  compelled  to  re- 
verse the  case  and  send  it  back  for  a  submission  to  the  jury 
upon  a  correct  instruction  as  to  the  proper  measure  of  dam- 
ages. 

The  judgment  is  accordingly  reversed  and  remanded. 

Bever9ed. 
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[Ho.  1725.] 
CxTBRAN  V.  Rothschild  et  al. 

1.  Attaghiient — Tbaiysfbb  of  Pboperty — IinpENT  OF  Debtob. 

To  justify  an  attachment  on  the  ground  that  the  debtor  has  transferred 
his  property  so  as  to  hinder  or  delay  his  creditors,  it  is  not  neces- 
sary to  show  that  the  transfer  was  made  with  a  dishonest  motive 
or  with  a  purpose  to  cheat  creditors  and  deprive  them  of  the  power 
ever  to  realize  on  their  claims.  If  a  debtor  assigns  or  transfers  his 
property  for  the  purpose  of  hindering  or  delaying  his  creditora  in 
the  collection  of  their  claims,  his  act  is  fraudulent  within  the  mean- 
ing of  the  law  and  will  justify  an  attachment  although  he  may  intend 
that  eventually  the  proceeds  of  the  property  shall  be  applied  to  the 
payment  of  their  claims,  and  honestly  believes  that  by  preventing 
them  from  sacrificing  his  property  they  will  ultimately  realize 
more  money. 

2.  Evidence— FBAUDUiiEirr  Assignment — Intent  of  Assionob. 

On  an  issue  as  to  whether  or  not  a  debtor  has  tiausferred  his  property 
for  the  purpose  of  defi*auding  his  creditors  where  the  fi*audulent 
intent  of  the  assignor  is  not  a  conclusive  legal  presumption,  and 
from  the  evidence  the  intent  is  doubtful,  it  is  competent  for  the 
assignor  to  testify  as  to  his  intent  and  it  would  be  erroneous  to  re- 
fuse to  permit  him  to  do  so.  But  where  the  intent  appears  upon 
the  face  of  the  transaction,  or  where  the  undisputed  facts  ai-e  irre- 
concilable with  a  lawful  purpose,  his  testimony  as  to  what  his  inten- 
tions were  would  be  without  effect  and  should  not  be  received. 

8.  Evidence— Repetition  of  Testimony. 

It  is  not  error  to  refuse  to  permit  a  witness  to  repeat  in  substance  tes- 
timony already  given  altliough  expressed  in  different  words. 

4.  Pbaoticb— Instbuctions — Immatebial  Ebbob. 

Where  the  facts  of  a  case  are  such  that  the  court  should  direct  a  verdict 
and  the  jury  returns  the  verdict  the  court  should  have  directed,  it 
is  immaterial  that  improper  instructions  were  given  or  proper  ones 
were  refused. 

5.  Pbaudulent  Conveyance— Intent. 

On  an  issue  as  to  whether  or  not  a  transfer  of  property  is  fraudulent 
as  to  creditors  where  it  is  admitted  that  the  intent  was  to  delay 
creditors,  or  where  the  nature  of  the  transaction  was  such  that  its 
necessary  result  was  to  hinder  and  delay  creditors,  it  is  lor  the 
oonrt  to  say  whether  or  not  it  was  fraudulent. 
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AppecUfrom  the  District  Court  of  Arapahoe  County. 

Mr.  W.  W.  Dalb,  for  appellant. 

Messrs.  Bigksleb  &  McLean,  for  appellee. 

Thomson,  J. 

The  appellees  brought  this  action  against  the  appellant  to 
recover  the  amount  due  on  a  dishonored  check.  An  affida- 
vit for  attachment  was  made,  and  a  writ  of  attachment  issued 
in  the  cause.  The  ground  for  attachment,  stated  in  the  affida- 
vit, was  that  the  defendant  had  fraudulently  conveyed,  trans- 
ferred and  assigned  his  property  and  effects,  so  as  to  hinder 
and  delay  his  creditora.  This  allegation  was  traversed  by  the 
defendant,  and  the  issue  so  formed  was  tried  by  a  jury,  who 
returned  a  verdict  sustaining  the  attachment. 

The  defendant  was  the  only  witness  in  the  case.  He  was 
first  called  by  the  plaintiffs  in  support  of  the  ground  for  at- 
tachment alleged  by  them,  and  afterwards  he  testified  for  him- 
self. His  testimony  was  perspicuous  and  consistent,  and 
made  the  transaction  on  which  the  attachment  was  based, 
very  clear  and  intelligible.  The  defendant  was  doing  busi- 
ness in  Denver  and  Cripple  Creek  under  the  name  o£  "  the 
Berlin  Cloak  Company."  The  value  of  his  entire  stock  at 
both  places  was  about  $38,000.  He  was  largely  involved, 
and  among  his  creditors  were  the  plaintiffs.  He  had  given 
them  a  check  for  the  amount  due  them,  but  it  was  returned 
protested  for  rionpayment.  Immediately  afterwards,  upon 
the  suggestion  of  a  Mr.  Annisfield,  one  of  the  defendant's 
creditors,  a  corporation  was  organized,  called  "the  Berlin 
Cloak  and  Suit  Company,"  to  wliich  the  defendant  transferred 
his  entire  stock  and  all  his  property.  The  capital  stock  of 
the  company  was  divided  into  30,000  shares,  29,997  of  which 
were  issued  to  the  defendant,  and  one  share  each  to  three 
other  parties.  The  shares  issued  to  the  defendant  were  em- 
braced in  one  certificate,  and^  immediately  after  receiving  it, 
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he  caused  it  to  be  transferred  to  his  creditors,  and  new  cer- 
tificates made  out  in  their  names  sevei^ally,  proportioned  to 
the  amounts  of  their  respective  claims.  All  these  proceed- 
ings were  conducted  without  the  knowledge  of  the  creditors, 
except  Annisfield.  Before  the  corporation  was  formed  a 
general  assignment  for  the  benefit  of  all  the  defendant's 
creditors  was  suggested,  but  he  did  not  favor  the  suggestion, 
preferring  the  course  which  was  afterwards  pursued.  His  rea- 
son for  his  preference  was  that  the  good  will  of  the  business 
was  his  most  valuable  asset,  and  that  there  was  no  method 
other  than  the  one  he  adopted  to  preserve  it  for  the  creditors. 
These  were  to  have  the  privilege  of  taking  the  stock  as  ab- 
solute payment,  or  as  collateral  security,  as  they  might  deem 
best.  In  the  transaction,  nothing  was  reserved  for  the  de- 
fendant, nothing  was  to  be  returned  to  him,  and  no  present 
or  future  personal  benefit  to  him,  was  contemplated. 

The  statutory  ground  for  atttichment  upon  which  the  plain- 
tiffs proceeded  is  as  follows :  "  That  the  defendant  has  fraud- 
ulently conveyed  or  assigned  his  property  or  effects,  so  as  to 
hinder  or  delay  his  creditors,  or  some  one  or  more  of  them." 
Civil  Code,  sec.  92.  The  main  controversy  between  counsel 
is  concerning  the  meaning  of  the  foregoing  language.  The 
opinion  of  counsel  for  the  defendant  seems  to  be  that  to  jus- 
tify an  attachment  upon  that  gromid,  the  transaction  must 
be  infected  with  fraud  in  the  general  and  odious  sense  of  the 
term,  and  that  to  sustain  the  attachment  against  a  travei^se, 
it  is  incumbent  upon  the  plaintiffs  to  show  that  the  motive 
of  the  transfer  was  dishonest,  and  its  purpose  to  cheat  cred- 
itors and  deprive  them  of  the  power  ever  to  realize  anjrthing 
on  their  claims.  Proof  of  such  intent  would,  of  course,  be 
sufficient,  on  the  principle  that  the  greater  includes  the  less, 
but  to  authorize  an  attachment,  the  existence  of  such  extreme 
conditions  is  not  required  by  the  statute.  A  debtor  may 
have  no  intention  of  defeating  the  claims  of  his  creditors ; 
he  may  sincerely  believe  that  ultimately  it  will  be  better  for 
them,  and  they  will  realize  more  money,  if  they  are  prevented 
from  seizing  and  sacrificing  his  property;  yet  if  hexjonveys 
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or  assigns  it  for  the  purpose  of  hindering  or  delaying  them, 
his  act  is  fraudulent  within  the  meaning  of  the  law,  and  the 
fraud  with  which  he  ia  chargeable  is  not  constructiye,  but 
actual  Creditors  have  the  right  to  use  the  machinery  of 
the  law  for  the  collection  of  their  debts ;  a  disposition  by 
the  debtor  of  his  property  which  puts  it  beyond  the  reach  of 
legal  process,  hinders  and  delays  them,  and  if  his  intention 
in  making  the  transfer  is  to  deprive  them  of  the  benefit  of 
their  legal  remedies,  even  though  he  also  intends  that  event- 
ually the  proceeds  of  the  property  shall  be  applied  in  pay- 
ment of  their  claims,  the  transaction  is  fraudulent.  It  is 
the  intent  to  delay  creditors  which  constitutes  the  act  a  fraud 
upon  them.  Spencer  v.  Deagle^  S4  Mo.  456;  Weave  Com" 
mi%sion  Co.  v.  Drvly^  166  111.  26 ;  Knight  v.  Packer^  12  N.  J. 
Eq.  214 ;  Van  Nest  v.  Yoe,  1  Sanf.  Ch.  4 :  Wells  v.  National 
Bank,  23  Colo.  634;  Buell  v.  Rope,  6  App.  Div.  N.  Y.  Sup. 
113. 

In  this  case  the  intention  of  the  defendant  is  clearly  de- 
ducible  from  the  facts  of  the  transaction,  but  it  is  evident 
that  he  had  no  desire  for  concealment,  and,  so  far  as  he  was 
permitted  to  do  so,  frankly  stated  why  the  corporsition  was 
formed,  and  his  property  transferred  to  it.  His  object,  which 
he  took  no  pains  to  hide,  was  to  prevent  the  good  will  from 
being  destroyed,  and  the  goods  from  being  sacrificed  by  forced 
sales  on  execution.  He  insisted  tliat  while  the  transfer  was 
of  no  personal  benefit  to  himself,  it.  was  of  advantage  to  his 
creditors,  because  the  course  he  pursued  would,  as  he  thought, 
eventually  have  enabled  them  to  realize  their  claims  in  full, 
whereas,  if  the  transfer  had  not  been  made,  they  would  have 
been  unable  to  obtain  more  than  twenty  or  thirty  cents  on 
the  dollar.  We  see  no  reason  to  doubt  that  he  desired  the 
payment  of  his  debts,  and  thought  that  by  placing  his  prop- 
erty beyond  the  reach  of  legal  process,  the  end  could  ulti- 
mately be  accomplished.  But,  however  desirous  he  may 
have  been  that  his  creditors  should  be  satisfied,  the  puipose 
and  effect  of  his  action  was  to  delay  them,  and  the  transfer 
was  therefore  fraudulent. 
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This  question  was  put  to  the  defendant  by  his  counsel : 
"  What  was  your  purpose  in  selling  your  store  to  the  Berlin 
Cloak  and  Suit  Company  ?"  The  court  sustained  an  objection 
to  the  question,  and  the  ruling  is  assigned  for  error.  Where 
the  fraudulent  intent  is  not  a  conclusive  legal  presumption 
from  the  facts,  the  party  who  made  the  conveyance  is  a  com- 
petent witness  as  to  what  his  purpose  actually  was.  If,  from 
the  evidence,  the  intent  is  doubtful,  as  he  is  the  only  person 
who  could  know  with  certainty,  what,  in  fact,  it  was,  it  is 
proper  to  interrogate  liim  in  relation  to  it,  and  a  refusal  to 
permit  him  to  answer  the  question,  would  be  error.  But 
where  the  intent  of  the  party  appears  upon  the  face  of  the 
transaction,  or  where  the  undisputed  facts  are  irreconcilable 
with  a  lawful  purpose,  his  testimony  as  to  what  his  motives 
really  were,  would  be  without  effect,  and  should  not  be  re- 
ceived. In  Seymour  v.  Wilson^  14  N.  Y.  567,  Denio,  C.  J., 
in  discussing  the  question  of  the  competency  and  propriety 
of  such  testimony,  said : 

"There  are  cases  which  present  circumstances  in  them- 
selves conclusive  evidence  of  a  fraudulent  intent;  and  there 
no  proof  of  innocent  motives,  however  strong,  will  overcome 
the  legal  presumption.  ♦  ♦  ♦  In  such  cases  tlie  oath  of  the 
assignor  that  his  motives  were  pure,  would  be  idle,  and  could 
not  affect  the  determination  one  way  or  the  other.  But 
where  the  facts  do  not  necessarily  prove  fraud,  but  only  tend 
to  that  conclusion,  the  evidence  of  the  party  who  made  the 
conveyance,  when  he  is  so  circumstanced  as  to  be  a  compe- 
tent witness,  should  be  received  for  what  it  may  be  considered 
worth." 

The  foregoing  opinion  was  approved  and  followed  by  this 
court  in  the  case  of  Love  v.  Tomlinson^  1  Colo.  App.  616.  In 
the  latter  case  there  was  nothing  on  the  face  of  the  transac- 
tion to  stamp  it  as  fraudulent,  and  the  circumstances  were 
not  in  themselves  conclusive ;  and  it  was  held  that  an  ui- 
quiry  of  the  party  as  to  his  intent  in  making  the  transfer  was 
proper.  And  again,  in  Brown  v.  Potter^  18  Colo.  App.  612, 
a  case  of  a  sale  by  a  debtor  of  his  property  to  one  of  his  cred- 


Digitized  by 


Googk 


60S  CtJBRAK  V.  Rothschild.  [April  T., 

iters,  in  the  facts  and  circumstances  of  which,  separately  con- 
sidered, there  was  nothing  indicative  of  an  unlawful  purpose, 
we  held  that  the  ruling  of  the  court  admitting  the  testimony 
of  the  parties  as  to  their  intentions  in  the  transaction,  was 
correct.  But  this  court  has  not  decided,  as  counsel  seems  to 
suppose  it  has,  that  such  testimony  would  be  admissible  with- 
out regard  to  the  character  impressed  upon  the  face  of  the 
transaction  itself,  or  that  with  which  the  attendant  circum- 
stances invested  it. 

This  transfer  by  the  defendant  to  the  Berlin  Cloak  and 
Suit  Company  was  a  method  adopted  by  him,  after  consul- 
tation with  Mr.  Annisfield,  of  assigning  his  property  for  the 
benefit  of  his  creditors ;  but  it  was  not  the  statutory  method, 
and  it  lias  no  countenance  or  protection  from  the  statute. 
He  passed  his  title  to  the  corporation,  receiving  in  exchange, 
its  stock,  to  which  he  proposed  that  his  creditors  should  look 
for  their  money.  The  goods  which  his  creditors  ^had  the 
right  to  subject  to  the  payment  of  their  demands  were  trans- 
ferred to  the  company  so  as  to  deprive  them  of  the  immediate 
remedy  to  which  they  were  entitled,  and  compel  them  to 
submit  to  a  delay  until  there  should  be  a  market  value  for 
the  stock,  or  until  their  claims  might  be  satisfied  from  divi- 
dends From  these  facts  the  intent  must  be  conclusively 
presumed,  and  a  statement  by  him  of  what  was  passing  in 
his  mind  at  the  time  of  the  transfer  would  have  amounted 
only  to  a  waste  of  time. 

But  for  another  reason  the  exclusion  of  the  evidence  was 
not  error,  or,  at  least,  was  not  error  from  which  the  defend- 
ant suffered  detriment.  As  we  have  said,  his  testimony  was 
open  and  frank.  He  laid  bare  the  entire  transaction  and  its 
moving  purposes.  He  exhibited  his  intentions  so  clearly 
that  further  evidence  could  have  shed  no  additional  light 
upon  the  situation.  He  made  himself  so  fully  understood, 
that  he  lost  nothing  by  being  refused  permission  to  say  again, 
although,  perhaps,  in  different  words,  what  he  had  already 
said  with  sufi&cient  distinctness.  And  there  is  no  rule  which 
requires  a  court  to  allow  a  witness  to  repeat  himself  inde- 
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finitely.     The  objection  to  the  question  was  properly  sus- 
tained. 

Complaint  is  made  of  instructions  given  for  the  plaintiffs, 
and  the  refusal  of  instructions  asked  by  the  defendant.  We 
shall  not  discuss  the  questions  raised  in  this  connection,  be- 
cause we  do  not  believe  them  to  be  important.  There  was 
no  question  of  fact  in  the  case.  There  was  nothing  to  be 
submitted  to  the  jury,  and,  upon  the  evidence,  it  was  the 
duty  of  the  court  to  direct  a  verdict  for  the  plaintiffs.  Such 
being  the  situation,  it  is  immaterial  whether  improper  in- 
structions were  given,  or  proper  ones  refused.  But  the 
learned  counsel  of  the  defendant  dissents  from  this  view. 
He  directs  our  attention  to  section  1529  of  the  General  Stat- 
utes, which  occura  in  the  chapter  entitled  "Frauds  and  Per- 
juries," and  which  contains  the  following:  "The  question  of 
fraudulent  intent,  in  all  cases  arising  under  the  provisions  of 
this  title,  shall  be  deemed  a*  question  of  fact,  and  not  of  law." 
Upon  this  provision  he  builds  an  argument  to  the  purport  that 
as  the  question  of  intent  is  a  question  of  fact,  whatever  may 
be  the  evidence,  or  the  aspect  of  the  case  as  presented,  the 
intent  of  the  party  must,  in  all  cases,  be  submitted  to  the  jury 
as  a  question  for  them  to  determine.  It  is  true  that  in  ac- 
tions at  law,  questions  of  fact  must  be  passed  upon  by  the 
jury.  They  are  the  exclusive  judges  of  the  credibility  of 
witnesses,  and  of  the  weight  to  which  testimony  is  entitled. 
But  in  oixler  that  there  may  be  a  question  of  fact  for  them  to 
decide,  some  fact  must  be  in  controversy.  Where  the  intent 
to  delay  creditors  is  conceded  by  the  party  against  whom  it 
is  charged,  it  is  not  to  be  considered  as  a  question  of  fact. 
The  intent  is  not  in  question  at  all.  Also,  where  the  nature 
of  the  transaction  was  such  that  its  necessary  result  was  to 
hinder  and  delay  creditor,  it  is  for  the  court  to  say  whether 
it  was  fraudulent  or  not.  In  Burr  v.  Clement^  9  Colo.  1, 
the  statutory  provision  we  have  quoted  was  under  consid- 
eration, and  the  court  approved  and  adopted  the  opinion  of 
the  chancellor,  in  Cunningham  v.  Fn^eborn^  3  Paige  Ch.  557, 
that,  when  a  party  has  intentionally  executed  an  assignment 
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or  conve3rance  of  his  property,  which  must  hinder  or  defraud 
his  creditors  of  their  just  demands,  the  question  whether  the 
conveyance  is  fraudulent  or  not,  necessarily  becomes  a  ques- 
tion of  law,  and  not  of  fact.  The  same  statutory  provision 
had  been  enacted  in  New  York,  and  in  considering  it,  in  the 
case  last  mentioned,  the  chancellor  further  said : 

''  But  if  a  paity  admits  that  he  intended  to  do  a  particular 
act,  the  legal  effect  of  which  act  the  adverse  party  supposes 
to  be  to  delay,  hinder  and  defraud  him  as  a  creditor,  and  to 
be  a  violation  of  the  statute,  the  question  whether  the  act 
complained  of  is  such  a  fraud  as  the  legislature  intended  to 
guard  against,  necessarily  becomes  a  question  of  law,  and 
must  be  decided  as  such  by  the  court." 

And  in  Brown  v.  Potter^  supra^  it  was  held  by  this  court 
that  where,  upon  the  question  of  fraudulant  intent,  the  ev- 
idence was  one-sided,  it  was  the  duty  of  the  court  to  direct 
a  verdict. 

If  the  court  had  directed  a  verdict  for  the  plaintiffs  in  the 
case  at  bar,  it  would  only  have  performed  its  duty.  How- 
ever, a  correct  result  was  reached,  and  the  fact,  merely,  that 
the  case  was  submitted  to  the  jury,  gives  the  defendant  no 
right  to  complain  of  the  action  of  the  court  in  relation  to  in* 
structions. 

The  judgment  will  be  affirmed. 

Jffirmed* 


[No.  1752.1 
Griffith  v.  The  Denver  Consolidated  Tramway  Com- 
pany. 

1.  PLBAmNG — EvTOENCE—CrrY  Ordinaitoe— Nbougbkck. 

When  a  cause  of  aotion  is  based  upon  the  violation  of  a  city  ordinance, 
the  ordinance  and  the  facts  constituting  its  yiolation  must  be  pleaded, 
but  the  disregard  of  duties  imposed  by  an  oi*dinance  may  subject  a 
railway  company  to  the  imputation  of  negligence^  and  in  an  acticm 
against  a  street  railway  company,  for  injuries  caused  by  its  negligent 
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oonduot  in  the  management  and  operation  of  its  cars  where  the 
negligence  relied  on,  consists  in  whole  or  in  part,  in  the  violation  of 
an  ordinance,  the  ordinance  is  admissible  in  oTidence  as  any  other 
fact  without  haying  been  pleaded. 

2.  Evidence  —  Negligbnob  —  CoifTBiBUTOBY  Kbgligbncb-^H^bm- 

LBSS  Erbob. 
In  an  action  for  damage  for  personal  injuries  to  plaintiff  alleged  to  have 
been  caused  by  defendant's  negligence,  where  the  uncontradicted 
evidence  shows  that  the  injury  was  the  result  of  plaintiff's  contrib- 
utory negligence,  so  that  a  nonsuit  upon  that  ground  was  correct, 
error  committed  in  excluding  evidence  tending  to  prove  defendant'f 
negligence  was  harmless  and  immateriaL 

3.  Coktbibutoby  Nboliobncb. 

Where  one  went  upon  the  ti-ack  of  a  street  railway  in  front  of  and  in 
close  proximity  to  a  fast  moving  car,  which  she  knew  was  approach- 
ing at  a  fast  rate  of  speed,  and  so  near  to  where  she  attempted  to 
cross  that  she  knew  or  should  have  known  that  in  attempting  to 
cross  the  track  she  was  taking  desperate  chances,  and  was  killed, 
her  death  was  the  direct  result  of  her  own  contributory  negligence 
and  the  railway  company  is  not  liable. 

4.  Negligence— When  a  Question  of  Law. 

Ordinarily  the  question  of  negligence  is  one  of  fact,  and  where  tiie 
evidence  is  in  any  degree  conflicting  in  any  material  pailicular,  or 
if  upon  the  facts  and  circumstances  there  is  room  for  an  honest  dif- 
ference of  opinion,  the  question  must  be  submitted  to  the  jury. 
But  where  the  facts  are  not  in  dispute,  and  there  can  be  but  one 
opinion  as  to  their  effect,  the  question  is  one  of  law  for  the  court  to 
decide. 

5.  Judicial  Notice — Common  Knowledge  and  Expebience. 
Whatever  is  matter  of  common  knowledge  and  experience,  the  court  is 

bound  to  recognize,  and  where  in  the  light  of  common  knowledge 
and  experience  an  act  is  obviously  imprudent,  the  law  determines 
its  effect  and  the  court  declares  the  law.  And  where  a  woman  went 
upon  the  track  of  a  street  railway  immediately  in  front  of  a  rapidly 
approaching  car  with  full  knowledge  of  its  approach,  the  court  prop- 
erly held  as  a  matter  of  law  that  her  act  was  such  contributoiy 
negligence  as  would  bar  a  recovery  for  injuries  sustained. 

6.  Liability  Notwithstanding  Negligence  op  Injubkd  Pebson. 

A  street  railway  company  may  be  held  liable  for  injury  to  one  upon  its 
track,  notwithstanding  the  contributory  negligence  of  the  injured 
person,  but  in  order  to  apply  this  doctrine  it  must  appear  that  the 
defendant  had  knowledge  of  the  peril  or  dangerous  position  of  the 
injured  person  in  time  to  have  avoided  the  injui-y.  The  rule  does 
not  apply  where  one  suddenly  went  upon  the  track  in  front  of  a 
fast  moving  car,  and  so  near  the  car  that  it  could  not  be  stopped, 
after  the  entrance  upon  the  track,  and  before  the  collislcm,  and  the 
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fact  that  the  rootormaD  saw  a  woman  running  towards  the  track 
wayhig  her  handkerchief  to  stop  the  car,  was  not  enough  to  charge 
him  with  anticipation  that  she  would  attempt  to  cross  the  track  in 
front  of  the  car,  notwithstanding  she  was  on  the  opposite  side  whence 
passengers  usually  boarded  the  car. 

Appeal  from  tht  District  Court  of  ArapcJioe  Coufdy. 

Messrs.  Patterson,  Richardson  &  Hawkins,  for  ap- 
pellant. 

Mr.  A.  M.  Stevenson,  for  appellee. 

Thomson,  J. 

The  appellant  brought  this  action  against  the  appellee  to 
recover  damages  for  the  death  of  his  wife,  Amanda  GrifBUi, 
caused,  as  it  was  alleged,  by  the  negligence  of  the  employees 
of  the  appellant  in  running  and  managing  a  train  of  cars 
upon  its  railroad  track.  The  answer  denied  the  charge  of 
negligence,  and  averred  that  the  injuries  which  caused  the 
death  of  Mrs.  Griffith  were  the  consequence  of  her  own  fault 
and  carelessness.  The  answer  was  denied  by  the  replication. 
When  the  plaintiff  rested,  the  defendant  asked  for  a  nonsuit. 
The  motion  was  allowed  and  judgment  entered  accordingly. 
The  plaintiff  appealed. 

Three  persons  witnessed  the  accident,  and  testified  to  t±ie 
facts  and  the  attendant  circumstances.  In  all  important  par- 
ticulars, their  narratives  agree,  and  the  evidence  as  a  whole 
presents  us  with  a  very  clear  idea  of  the  situation.  The 
accident  occurred  in  the  city  of  Denver  on  Curtis  street,  at  its 
intersection  with  Twenty-eighth,  on  the  27th  day  of  Novem- 
ber, 1896.  Curtis  street  and  the  streets  crossing  it  vary  from 
the  cardinal  points,  but  for  the  purpose  of  simplifying  our 
statement,  we  shall  regard  Curtis  street  as  running  due  east 
and  west,  and  the  cross  streets  due  north  and  south.  The 
cross  streets  are  designated  by  numbers,  the  numbering  being 
from  west  to  east.     The  defendant  occupied  the  street  with 


Digitized  by 


Googk 


1900.]        Griffith  v.  Denver  Tramway  Co.  507 

two  tracks,  as  part  of  its  railroad  system.  The  tracks  ex- 
tended from  the  business  center  of  the  city  outwards.  Ac- 
cording to  a  map  before  us,  which  was  in  evidence,  and  is 
part  of  the  record,  the  street  was  about  eighty  feet  in  width, 
the  tracks  were  in  the  center  of  the  steeet  and  were  about 
three  and  one  half  feet  wide,  and  the  distance  between  the 
tracks  was  about  eight  feet.  Cars  going  out  used  the  track 
on  the  south  side  of  the  street,  and  returning,  that  on  the 
north  side.  It  was  the  duty  of  the  servant  of  the  company 
in  charge  of  a  car  or  train,  when  signaled  for  the  purpose,  to 
stop  at  the  further  side  of  a  cross  street,  to  receive  or  dis- 
charge passengers.  It  was  also  his  duty  to  be  on  the  lookout 
for  signals,  and  to  see  whether  the  tmck  was  clear.  The 
plaintiff,  with  his  family,  lived  on  the  southeast  comer  of 
Curtis  and  Twenty-eighth  streets.  On  the  day  of  the  accident, 
Mrs.  GriflBth  left  her  house  to  take  the  incoming  car.  She 
stopped  on  the  sidewalk  in  front  of  her  house,  and  at  or  near 
the  corner,  to  wait  for  a  car  to  come  in  sight.  While  waiting, 
she  was  engaged  in  conversation  with  Mrs.  Philips,  a  neigh- 
bor, and  a  witness  in  the  case.  Finally,  a  train,  consisting 
of  a  motor  car  and  what  is  called  a  trailer,  was  observed  ap- 
proaching. When  first  seen,  it  had  just  crossed  Twenty-ninth 
street.  It  was  going  at  a  very  rapid  rate  of  speed.  The 
track  upon  which  it  was  going  was  on  the  north  side  of  Curtis 
street,  and  the  place  where  it  should  stop  was  on  the  west 
side  of  Twenty-eighth.  To  reach  the  train,  she  must  cross 
the  track  on  the  south  side  of  the  street,  and  to  reach  the 
place  where  it  should  stop,  she  must  cross  Twenty-eighth 
street.  She  borrowed  a  handkerchief  from  Mrs.  Philips,  and 
ran  from  the  place  where  she  was  standing,  diagonally  across 
both  streets,  in  the  direction  of  the  northwest  comer  of  Curtis 
and  Twenty-eighth  streets,  waving  the  handkerchief  as  she 
ran  as  a  signal  for  the  motorman  to  stop.  Obliquely,  her 
direction  was  that  of  the  moving  train.  She  crossed  the  first 
track,  which  was  unobstructed,  and  attempted  to  cross  the 
second,  on  which  the  train  was  approaching,  and  just  as  she 
stepped  upon  the  track,  the  motor  car  ran  upon  her  and  killed 
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her.  The  place  where  she  was  struck  was  near  the  center  of 
Twenty-eighth  street, — ^perhaps  a  few  feet  beyond  the  center 
towards  the  west  side  of  the  same  street.  The  regular  stop- 
ping place  was  twenty-five  or  thirty  feet  fartiier  on.  The 
motion  of  the  train  had  not  been  slackened,  and  no  gong  or 
bell  had  been  sounded.  Her  stepping  upon  the  track  and 
the  collision  occurred  at  almost  the  same  instant  of  time. 

The  plaintiff  sought  to  prove  that  the  train  was  going  at 
an  unusual  rate  of  speed,  but  the  court  refused  to  receive 
the  evidence.  The  plaintiff  also  offered  an  ordinance  of  the 
city  of  Denver,  making  it  the  duty  of  the  tramway  company 
to  provide  every  car  or  train  of  cars  with  a  gong  or  bell,  and 
making  it  the  duty  of  the  motorman,  when  approaching  any 
street  crossing,  to  ring  or  sound  tlie  gong  or  bell  within  a 
distance  not  exceeding  sixty  feet  from  the  crossing ;  and  also 
at  any  point  on  the  line,  when  the  motorman  should  have 
reason  to  believe  that  there  was  danger  of  the  cars  colliding 
with  any  person,  vehicle,  animal  or  obstruction.  The  defend- 
ant objected  to  the  introduction  of  the  ordinance  on  the 
ground  that  it  was  not  pleaded,  and  the  objection  was  sus- 
tained. We  can  conceive  of  conditions  under  which  the 
proposed  evidence  of  unusual  speed  would  be  admissible. 
If  a  street  railway  company  has  a  customary  rate  of  motion 
for  its  trains,  its  patrons  may,  perhaps,  act  in  reliance  upon 
that  rate,  and  damage  may  be  sustained  in  consequence  of 
its  being  suddenly  and  unexpectedly  accelerated.  And  the 
reason  given  in  support  of  the  objection  to  the  ordinance  is 
not  altogether  sound.  When  a  cause  of  action  is  based  upon 
the  violation  of  an  ordinance,  the  ordinance  and  also  the  facts 
constituting  its  violation,  must  be  pleaded."  But  disregard 
of  duties  imposed  by  an  ordinance  upon  a  railway  company 
in  the  management  and  operation  of  its  cars  may  subject  it 
to  the  imputation  of  negligence ;  and  the  ordinance,  supple- 
mented by  other  proof,  might  be  competent  evidence  in  a 
suit  against  the  company  for  injuries  sustained,  where  the 
averment  is  that  they  were  the  result  of  the  defendant's  neg- 
ligent conduct  in  the  management  and  operation  of  its  cars. 
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In  such  case,  it  would  be  no  more  necessary  to  plead  the 
ordinance,  than  to  plead  any  other  evidence  upon  which  the 
plaintiff  might  rely  to  prove  the  charge  of  negligence.  It 
is  not  proper  to  plead  evidence.  It  is  the  ultimate  facts  that 
should  be  stated,  and  all  evidence  of  every  kind  which  tends 
to  support  their  averment  is  admissible.  In  actions  like  this, 
negligence  is  an  ultimate  fact ;  it  is  issuable,  and  it  is  for 
the  evidence  to  show  in  what  it  consisted.  If  it  consisted 
in  whole,  or  in  part,  in  the  disregard  of  a  duty  enjoined  by 
an  ordinance,  the  ordinance  is  admissible  in  support  of  the 
statement  alleging  it;  and  the  ordinance  is  upon  the  same 
footing  with  any  other  evidence  which  tends  'to  sustain  the 
charge.  Bliss  on  Code  Reading,  §§  206,  211 ;  Railway  Co.  v. 
McDonnell^  43  Md.  534 ;  Wright  v.  Railroad  Co.,  4  Allen,  283. 
But  we  do  not  think  that  if  the  ordinance  had  been  in- 
troduced and  the  other  evidence  admitted,  the  result  would 
or  could  have  been  different.  Even  if  the  rulings  were  erro- 
neous, they  were  harmless.  There  was  some  evidence  which 
tended  to  show  that  while  the  train  was  proceeding  from 
Twenty-ninth  to  Twenty-eighth  street,  the  motorman  was  en- 
gaged in  conversation  with  a  woman  sitting  in  the  motor  car, 
and  paying  no  attention  to  what  was  ahead  of  him.  If  the 
question  of  the  defendant's  negligence  were  the  controlling 
question  in  the  case,  we  think  the  evidence,  which  was  ad- 
mitted, was  sufficient  to  put  the  defendant  upon  its  proof,  and 
the  case  should  not  have  been  taken  from  the  jury.  But, 
conceding  everything  that  the  plaintiff  alleges  respecting  the 
negligence  of  the  defendant,  the  catastrophe  was  the  result 
of  Mrs.  Griffith's  own  voluntary  act,  done  with  full  knowl- 
edge of  the  situation.  Let  us  briefly  review  the  facts. 
Standing  upon  the  south  side  of  the  street,  she  saw  the  train 
approaching  on  the  north  side.  She  struck  out  in  the  di- 
rection of  a  comer  on  the  other  side,  diagonally  opposite  to 
that  on  which  she  stood.  It  is  clear  that  the  tmin  was  pro- 
ceeding very  rapidly.  Every  one  who  saw  it,  noted  the 
swiftness  of  its  motion.  She  saw  it,  and  in  seeing  it,  saw 
what  the  others  saw.    There  was  nothing  hid  from  her. 
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The  train  was  in  open  view,  and  its  speed  plain.  The  loud- 
est sound  of  a  gong  or  beU,  would  have  acquainted  her  with 
nothing  she  did  not  already  know.  She  passed  the  first 
track,  and  when  she  reached  the  second,  the  train  was  so 
near  that  she  must  have  known  that  in  attempting  to  cross 
it  she  was  taking  desperate  chances.  The  train  had  not 
reached  the  place  where  she  could  expect  it  to  stop,  and  its 
speed  was  still  undiminished.  Yet  she  undertook  to  cross 
the  track  at  a  time  and  place  when  and  where  her  act  meant 
almost  certain  destruction.  There  was  no  compulsion  upon 
her  to  do  this ;  and,  even  for  the  purpose  of  boarding  the 
car,  there  was  no  necessity  for  her  action,  for  the  evidence 
shows  that  upon  its  stopping  at  the  regular  place,  she  could 
have  entered  it  as  well  from  one  side  as  the  other. 

There  can  be  no  recovery  for  an  injury  of  which  the  im- 
prudent or  negligent  conduct  of  the  person  injured  is  the 
proximate  cause.  The  well  established  doctrine  relating  to 
contributory  negligence  is  thus  stated  by  the  supreme  court, 
in  Railroad  Co.  v.  Holmes^  5  Colo.  197.  *****  The  proper 
question  ♦  *  *  is  whether  the  damage  was  occasioned  en- 
tirely by  the  negligence  or  improper  conduct  o^  the  defend- 
ant, or  whether  the  plaintifif  himself  so  far  contributed  to 
the  misfortune  by  his  own  negligence  or  want  of  ordinary 
and  common  care  and  caution,  that  but  for  such  negligence 
or  want  of  ordinary  care  and  caution  on  his  part  the  misfor- 
tune would  not  have  happened.  In  the  first  case  the  plain- 
tiff would  be  entitled  to  recover,  in  the  latter  not,  as  but 
for  his  own  fault  the  misfortune  would  not  have  happened; 
mere  negligence  or  want  of  ordinary  care  and  caution  would 
not,  however,  disentitle  him  to  recover,  unless  it  were  such 
that,  but  for  that  negligence  or  want  of  ordinary  care  and 
caution,  the  misfortune  could  not  have  happened." 

It  was  not  in  crossing  the  street  that  the  negligence  of 
Mrs.  Griffith  consisted.  To  reach  the  train,  she  was  obliged 
to  cross  the  portion  between  herself  and  the  track  on  which 
it  was  traveling,  and  upon  that  portion  there  was  nothing  to 
occasion  solicitude  for  her  personal  safety,  but  having  reached 
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the  track  upon  which  the  train  was  coming  and  upon  which 
she  knew  it  was  coming,  at  a  place  where  it  had  the  right  of 
way,  and  to  which  she  knew  or  ought  to  have  known  it  was 
in  dangerous  proximity,  if  she  was  determined  to  place  heiv 
self  on  the  other  side  of  the  track,  the  smallest  degree  of 
forethouglit  would  have  warned  her  to  stop  until  the  train 
had  passed,  and  had  she  exercised  the  caution  demanded  by 
the  most  ordinary  prudence,  she  would  have  been  unhurt. 
In  the  language  we  have  quoted,  but  for  her  own  fault,  the 
misfortune  would  not  have  happened. 

Ordinarily,  the  question  of  negligence  is  to  be  determined 
by  the  jury.  They  are  the  judges  of  the  ci-edibility  of  wit- 
nesses, and  of  the  weight  to  which  testimony  is  entitled,  and 
if  the  evidence,  in  any  mateiial  particular,  is  in  any  degree 
conflicting,  or  if,  upon  the  facts  and  circumstances  exhibited, 
there  is  room  for  an  honest  difference  of  opinion,  the  ques- 
tion must  be  submitted  to  them.  But  where  the  facts  are 
not  in  dispute,  and  there  can  be  but  one  opinion  as  to  their 
effect,  the  question  is  one  of  law,  and  it  is  proper  for  the 
court  to  decide  it.  Shearman  &  Redfield  on  Negligence, 
§  66;  72.  R,  Co.  v.  Holmes^  supra;  Behrens  v.  Railway  Co.^ 
6  Colo.  400 ;  Lord  v.  S.  ^  R.  Co.,  12  Colo.  390 ;  Man  v.  Morse, 
3  Colo.  App.  369.  Whatever  is  matter  of  common  knowl- 
edge and  experience,  courts  are  bound  to  recognize,  and 
where  in  the  light  of  such  knowledge  and  experience,  an  act 
is  obviously  imprudent,  the  law  determines  its  effect,  and 
the  court  declares  the  law.  Gaynor  v.  0.  C.  ^  N.  R.  Co., 
100  Mass.  21.  If  one  suffers  injury  from  throwing  himself 
knowingly  and  needlessly  into  the  mouth  of  danger,  he  re- 
ceives what  he  invites,  and  the  law  affords  him  no  redress. 
To  step  upon  a  railroad  track  immediately  in  front  of  a  rap- 
idly moving  train,  with  knowledge  of  its  approach,  is  an  act 
concerning  the  character  of  which  there  can  be  no  disagree- 
ment, and  the  responsibility  for  the  consequences  is  upon  the 
doer.  Wharton  on  Negligence,  §  333;  Butterfield  v.  For- 
rester, 11  East,  60.  The  court  properly  held  that,  as  a  mat- 
ter of  law,  the  act  of  Mrs.  GriflSth  was  such  contributory 
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negligence  as  would  bar  a  recoveiy  for  the  injuries  she  sus- 
tained. 

But  the  plaintiff  meets  us  with  another  doctrine  which  is 
equally  well  established ;  this,  namely,  that  there  may  be  a 
recovery  for  an  injury  notwithstanding  the  contributory  neg- 
ligence of  the  person  injured,  if  the  defendamt,  with  knowl- 
edge of  the  situation,  by  the  exercise  of  reasonable  care  and 
prudence,  might  have  prevented  it ;  and  seeks  to  make  the 
principle  applicable  here.  In  order  that  the  party  inflicting 
the  injury  may  be  held  responsible  as  against  the  negligence 
of  the  injured  party,  the  latter  must  be  in  such  position  that 
he  is  exposed  to  the  injury,  and  the  former  must  be  chargeaUe 
with  knowledge  of  his  position  in  time  to  render  an  avoid- 
ance of  the  injury  feasible.  Wharton  on  Negligence,  §  333  ; 
Rapid  Transit  Co,  v.  DwyeVy  20  Colo.  132;  Coasting  Co,  v, 
Tolson^  139  U.  S.  558.  If  Mrs.  Griffith  had  been  upon  the 
track,  heedlessly  oblivious  of  danger,  or  if  there  had  been 
reason  to  suppose  she  was  about  to  place  herself  in  a  position 
of  peril,  and  the  motorman,  with  time  to  stop  his  train,  had 
wantonly  run  her  down,  the  company  could  not  escape  lia- 
bility. Her  negligence,  however  gross,  would  count  for  noth- 
ing ;  it  would  be  no  defense.  But  the  case  before  us  pre- 
sents no  such  situation.  When  Mrs.  Griffith  first  sought  to 
attract  the  attention  of  the  motorman,  and  during  all  the 
time  she  was  crossing  the  street,  until  she  reached  the  outer- 
most track,  she  was  in  no  danger;  the  car  could  not  have 
hurt  her.  Nor  could  the  motorman  have  anticipated  that  she 
would  put  herself  in  danger.  To  board  the  car  it  was  unnec- 
essary to  cross  that  track,  and  it  would  occur  to  any  onlooker 
that  her  purpose  in  running  was  that  she  might  not  miss  the 
train,  and  that  when  it  should  stop  she  might  be  sufficiently 
near  to  board  it  without  subjecting  it  to  undue  detention. 
By  waving  her  handkerchief  as  a  signal  to  stop,  she  notified 
the  motorman  that  she  saw  the  train  and  was  fully  aware  of 
its  approach.  Her  running  in  the  same  direction  with  the 
train  was  not  an  indication  that  she  proposed  to  cross  the 
track  ahead  of  it,  but  the  reverse ;  if  such  had  been  her  pur- 
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pose,  the  natuml  supposition  is  that  she  would  have  taken 
the  shortest  route  directly  across  the  street,  and  would  not  have 
pursued  the  longer  oblique  course,  with  the  direction  of  the 
train,  thus  allowing  it  to  overtake  her.  There  was  nothing 
in  her  actions  to  render  it  supposable  that  she  would  under- 
take to  cross  the  track  at  that  time  and  place.  The  motor- 
man  may  have  been  guilty  of  gross  negligence  in  running 
and  managing  his  train,  and  he  may  have  had  no  intention  of 
responding  to  Mrs.  Griffith's  signal,  and  stopping  at  the 
proper  place.  By  failing  to  stop,  he  might  have  subjected 
her  to  inconvenience,  and  possibly  to  damage  of  some  kind  ; 
but,  in  her  situation,  his  negligence  involved  no  danger  to 
her  person.  That  she  was  struck  by  the  car  was  due  to  her 
own  rash  and  unnecessary  act  which  there  was  nothing  in 
her  immediately  previous  conduct  to  suggest,  and  which 
could  not,  by  the  use  of  the  ordinary  faculties  with  which 
humanity  is  endowed,  have  been  foreseen. 

The  facts  which  would  warrant  an  application  of  the  doc- 
trine, invoked  by  counsel,  of  a  liability  for  an  injury  notwith- 
standing the  negligence  of  the  person  injui-ed,  did  not  exist. 
Mrs.  Griffith  was  guilty  of  no  negligence  until  she  stepped 
upon  the  ti-ack,  and  then,  avoidance  of  the  collision  was 
impossible.  The  most  subtle  reasoning  leaves  unobscured 
the  controlling  fact  that  Mrs.  Griffith,  with  knowledge  of 
the  vicinity  of  the  train,  and  with  a  knowledge  which  is  com- 
mon to  high  and  low,  ignorant  and  learned,  that  to  go  upon 
a  railroad  track  immediately  in  front  of  a  train  in  full  motion 
is  dangerous,  nevertheless  undertook  the  experiment.  She 
was,  therefore,  herself  responsible  for  the  result. 

In  compliance  with  the  request  of  counsel  for  the  plaintiff, 
we  have  carefully  examined  each  one  of  the  numerous  de- 
cisions to  which  they  have  refeiTcd  us.  For  the  most  part, 
tliey  are  the  productions  of  learned  and  able  men,  and  our 
time  has  not  been  wasted.  They  state  in  varying  language 
and  apply  to  different  facts,  doctrines  which  were  old  when 
the  opinions  were  written.  Respecting  the  principles  they 
enunciate,  there  is,  so  far  as  our  observation  extends,  no  con- 
VoL.  XIV— 33 
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flict  of  authority.  There  is  not  one  of  them,  and  we  do  not 
believe  thero  is  one  in  existence,  which,  upon  the  facts  here, 
would  authorize  a  recovery.  To  review  the  cases  seriatim^ 
would  be  impracticable,  as  well  as  useless ;  but  we  shall  notice 
two  which  counsel  seem  to  regard  as  of  special  importance. 
These  are  the  cases  of  Railway  Co.  v.  RifcowitZy  43  AtL  Rep. 
(Md.)  762,  and  Oliver  v.  Tramway  Co.,  13  Colo.  App.  543.  In 
the  first  case,  the  appellee  having  in  her  hands  some  purchases 
she  had  just  made,  undertook  to  cross  the  tracks  of  the  appel- 
lant at  a  street  crossing.  The  tracks  occupied  almost  tlie  en- 
tire bed  of  the  street  on  which  they  lay,  the  distance  from 
the  rail  on  which  the  car  was  approaching,  to  the  curb  of  the 
sidewalk,  being  six  feet.  In  the  direction  from  which  the 
car  was  coming,  it  could  be  seen  in  time  to  be  avoided,  but 
the  appellee  testified  that  she  did  not  see  it.  When  she 
stepped  from  the  curbing  to  the  street  she  was  walking  very 
slowly,  and  was  seen  by  the  motorman.  He  testified  that  as 
soon  as  he  saw  her,  he  tried  in  every  way  possible  to  stop 
his  car,  which  was  going  at  the  rate  of  ten  or  eleven  miles 
an  hour,  but  he  did  not  say  that  he  rang  his  gong  or  called 
out  to  warn  her.  He  also  said  that  it  required  thirty  feet  to 
stop  the  car  in  the  condition  in  which  the  train  then  was. 
The  other  witnesses  testified  that  at  the  time  of  the  accident^ 
the  car  was  going  very  fast.  There  was  evidence  that  the 
gong  was  rung,  and  there  was  evidence  that  it  was  not.  The 
appellant  asked  the  following  instruction :  "  That  the  plaintiff 
testified  that  she  looked  for  a  car  upon  Pratt  street  before 
attempting  to  cross,  and  immediately  upon  stepping  upon 
the  track  she  was  struck,  and  the  plaintiff's  evidence  also 
shows  that  there  was  nothing  to  prevent  the  car  being  seen. 
This  evidence  is  not  satisfactory  and  legally  sufiBcient  to  en- 
able the  plaintiff  to  recover,  and  the  verdict  must  be  for  the 
defendant."  The  court  refused  the  instruction  in  that  form, 
but  gave  it  after  having  modified  it  by  adding  to  it  these 
words:  "Unless  the  jury  shall  further  fiind  that  after  the 
motorman  saw,  or  could  reasonably  have  seen,  the  peril  of 
the  plaintiff,  he  failed  to  exeix^ise  ordinary  care  to  avoid  the 
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accident."  The  modifying  of  the  instruction  gave  rise  to 
the  only  question  which  was  considered  by  the  court.  Be- 
fore referring  to  the  opinion,  it  may  be  well  to  note  the  dif- 
ference between  the  relative  situation  of  the  parties  in  that 
case,  and  the  relative  situation  of  the  parties  in  the  case  at 
bar.  In  that  case,  the  appellee  did  not  propose  to  become 
a  passenger.  She  was  returning  home  with  some  purchases 
she  had  made.  Her  act  in  stepping  from  the  curb  meant 
that  she  was  about  to  cross  the  tracks,  and  the  motorman  so 
understood  it.  He  saw  that  she  was  giving  no  attention  to 
the  car,  and  therefore  had  reason  to  believe  that  she  was  not 
aware  of  its  approach,  and  it  was  his  plain  duty  to  warn  her 
that  it  was  coming,  so  that  she  might  stop  in  time ;  and  the 
evidence  was  not  conclusive  that  he  slackened  in  the  least 
the  speed  of  his  car  after  he  saw  her.  In  the  present  case, 
Mrs.  Griffith  saw  the  car,  and  notified  the  motorman  that 
she  saw  it.  She  therefore  needed  no  warning  that  it  was 
coming.  Her  act  in  stepping  from  the  sidewalk  upon  the 
street,  does  not,  of  itself,  as  in  the  Maryland  case,  mean  that 
she  intended  to  cross  the  farther  track,  and  the  direction  she 
took  did  not  indicate  that  such  was  her  purpose.  Nothing 
she  did  was  calculated  to  excite  apprehension  that  she  was 
about  to  endanger  her  person.  The  opinion  of  the  court  was 
that  the  instruction  was  properly  modified ;  that  the  case 
was  not  so  free  from  doubt  as  to  justify  the  court  in  taking 
it  from  the  jury ;  that  there  was  evidence  from  which  the 
jury  might  have  found  that  the  motorman  could,  by  the  ex- 
ercise of  care  on  his  part,  have  prevented  the  consequence 
of  the  neglect  or  carelessness  of  the  appellee;  but  at  tlie 
same  time,  the  court  reaffirmed  the  doctrine,  that  where  the 
facts  are  undisputed,  and  but  one  reasonable  inference  can 
be  drawn  from  them,  the  question  of  negligence  becomes  one 
of  law  for  the  court.  In  the  second  case,  an  ordinance  of 
the  city  of  Denver  was  pleaded,  which  made  it  unlawful  for 
street  cars,  or  train  of  cars,  coming  from  opposite  directions, 
to  pass  each  other  on  any  intersecting  street,  and,  in  case  of 
cars  or  trains  approaching  each  other,  requiring  the  one 
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fartberest  from  the  intersectiiig  street  to  come  to  a  full  stop 
at  such  point,  and  in  such  manner,  as  not  to  obstruct  travel 
upon  the  intersecting  street,  and  to  so  remain  until  the  other 
car  or  train  should  have  entirely  passed*  The  plaintiff  further 
alleged  that  on  a  certain  night,  when  it  was  quite  dark,  he 
desired  to  take  passage  on  a  car  running  on  the  track  fartber- 
est from  his  own  side  of  the  street ;  that  at  the  time  this  car 
was  approacMng,  a  car  was  coming  from  the  opposite  direc- 
tion, on  the  track  nearest  the  plaintiff ;  that  the  latter  car 
was  farther  from  the  intersecting  street  than  the  other,  but 
it  sounded  no  gong  and  did  not  stop ;  that  the  plaintiff  mis- 
led by  its  failure  to  sound  its  gong,  and  relying  on  the  stop^ 
page  of  the  car  in  obedience  to  the  requirements  of  the  ordi- 
nance, undertook  to  cross  the  street  to  board  the  car  passing 
on  the  farther  side ;  that  the  person  in  charge  of  the  car 
which  should  have  stopped,  saw,  or  by  the  exercise  of  rea- 
sonable care  could  have  seen,  the  perilous  position  of  the 
plaintiff,  and  by  the  exercise  of  reasonable  care  could  have 
avoided  a  collision  with  him,  but  that,  nevertheless,  the  car 
was  suffered  to  continue  its  course,  and  to  strike  and  injure 
hiui.  A  demurrer  was  sustained  to  the  complaint,  and  this 
court  reversed  the  ruling,  and  adjudged  the  complaint  suffi- 
cient. The  opinion  was  delivered  by  Bissell,  P.  J.,  and  while 
the  failure  of  the  car  to  stop  as  required  by  the  ordinance, 
was  alluded  to,  the  main  ground  of  the  decision  was  the  al- 
legation that  the  giupman  saw  or  might  have  seen,  the  appel- 
lant as  he  was  crossing  the  track,  and  by  the  exercise  of 
ordinary  care,  might  have  prevented  the  injury,  notwithstand- 
ing the  negligence,  if  any  there  was,  of  the  appellant.  Why 
counsel  regard  that  case  as  important,  we  do  not  know.  The 
feature  of  the  culpable  conduct  of  the  gripraan  after  he  knew 
or  ought  to  have  known  that  the  appellant  was  in  actual 
I)eril,  sharply  distinguishes  it  from  the  Ciise  now  under  con- 
sideration. And  we  might  suggest  still  another  distinction. 
The  place  where  the  appellant  undertook  to  cross  was  in 
front  of  the  place  where  the  car  sliould  have  stopped.  If 
the  ordinance  had  been  observed,  as  the  appellant  had  the 
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right  to  suppose  it  would  be,  he  would  have  passed  unharmed, 
because  the  car  would  have  been  brought  to  a  halt  before  it 
reached  the  place  where  he  was.  But  the  place  where  Mrs. 
Griffith  undertook  to  cross  was  a  place  where  the  car  had 
the  right  of  way,  and  a  considerable  distance  short  of  the 
point  where  it  was  required  to  stop,  or  where  she  had  any 
right  to  expect  it  to  stop. 

From  what  we  have  said  it  will  be  perceived  that  we  do 
not  look  upon  these  cases  as  being  in  point. 

The  judgment  will  be  affirmed. 

Affirmed. 


[No.  1726.] 
The  City  of  Leadville  v.  Bishop. 

1.  Pbactice — Action  fob  Salary — Sbtoff. 

In  an  action  against  a  city  by  a  policeman  for  his  salary  during  the 
balance  of  his  term  for  which  he  was  appointed,  and  of  which  he 
was  depriyed  by  an  alleged  wrongful  removal,  what  plaintiff  earned, 
or  might  by  reasonable  diligence  have  earned,  in  other  employment 
during  the  time,  is  a  proper  offset  against  any  sum  the  plaintiff 
might  recover,  and  the  refusal  of  the  court  to  receive  evidence  of 
such  offset  is  reversible  error. 

2.  CrriBS  and  Towns— Fixing  Terms  of  Office — Power  op  Mayor. 
In  the  absence  of  a  statute  or  valid  ordinance  fixing  the  term  of  office 

to  which  a  policeman  of  a  city  was  appointed,  the  mayor  has  no 
authority  to  declare  or  fix  such  term. 

3.  Offices  and  Officers — Indefinite  Term— Removal. 

Where  a  person  is  appointed  to  an  office  witliout  a  fixed  or  specified 
term,  he  holds  only  during  the  pleasure  of  the  appointing  power, 
and  may  be  removed  by  that  power  without  the  assignment  of  any 
cause,  without  notice  and  without  a  hearing  being  accorded  the  of- 
ficer. 

4  Crriss  and  Towns— Removal  of  Officers— Statutory  Construc- 
tion. 

Section  3383,  Oeneral  Statutes,  expressly  confers  upon  city  councils  of 
cities  of  the  second  class  the  power  to  remove  at  its  pleasure  a 
policeman  of  the  city  from  office. 

6.  Cities  and  Towns — Removal  of  Officers — Ordinances. 

An  ordinance  of  a  city  of  the  second  class  providing  for  the  removal  of 


Digitized  by 


Googk 


518  City  of  Lbadville  v.  Bishop.      [April  T., 

officers  by  the  city  council  ftad  proTiding  that  no  officer  shall  be 
remoTed  until  he  shall  have  notice  of  such  intended  removal  and 
of  the  charges  preferi-ed  against  him  and  a  hearing  and  opportunity 
to  exculpate  himself  before  the  council,  does  not  abridge  the  arbi* 
trary  power  of  the  city  council  to  remove  at  its  pleasure  a  police- 
man appointed  by  such  council  without  any  specified  or  fixed  term 
of  office. 

Appeal  from  the  Dutrict  Court  of  Lake  County. 

Mr.  R.  D.  McLeod  and  Mr.  L.  Frank  Bbown,  for  ap- 
pellant. 

Mr.  Jos.  W.  Taylob  and  Mr.  Clinton  Reed,  for  ap- 
pellee. 

Wilson,  J. 

Plaintiff  Bishop  claims  to  have  been  regularly  appointed 
a  policeman  of  the  defendant  city  for  the  fiscal  year  com- 
mencing April,  1896,  and  that  he  was  unlawfully  removed 
from  such  position,  without  cause  and  without  hearing,  in 
October  of  that  year.  He  sues  to  recover  the  salary  which 
he  would  have  received  if  he  had  served  during  the  remain- 
der of  the  year.  The  cause  was  submitted  and  tried  upon 
an  agreed  statement  of  facts  printed  in  the  record,  in  full, 
but  from  which  we  shall  make,  during  the  course  of  this 
opinion,  only  such  quotations  as  may  be  necessary  to  a  proper 
understanding  of  the  questions  raised  and  determined.  It 
is  admitted  that  plaintiff's  right  to  the  position  during  the 
term  claimed  is  based  solely  and  only  upon  the  action  of  the 
city  council,  of  which  the  f ollowifig  is  a  record : 

"  May  6th,  A.  D.  1896. 
"Patrick  Bishop  was  nominated  a  special  policeman,  to 
serve  at  the  pleasure  of  the  council.  On  motion  Aid.  Don- 
nen,  the  clerk  cast  the  unanimous  vote  of  the  council.  Seven 
votes  cast.  The  mayor  declared  Patrick  Bishop  duly  elected 
special  policeman  for  the  ensuing  fiscial  year." 
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"MayTtb,  A.  D.  1896. 

'^Ald.  Donnen  stated  a  mistake  was  made  in  regard  to 
appointing  Jerry  Driscoll  as  special  policeman.  The  mayor 
also  stated  the  same  in  regard  to  Patrick  Bishop.  On  mo- 
tion. Aid.  Counbs,  the  former  action  of  the  council  was  re- 
considered in  appointing  Jerry  Driscoll  and  Patrick  Bishop 
as  special  policeman,  ayes  r  Counbs,  Joy,  Donnen,  Mitcliell, 
Page,  Nicolai — 6. 

"  On  motion  Aid.  Joy,  the  clerk  cast  the  unanimous  vote 
of  the  council  for  Patrick  Bishop  as  regular  policeman. 
Seven  votes  cast.  The  mayor  declared  Patrick  Bishop  duly 
elected  as  policeman  for  the  ensuing  fiscal  year." 

The  first  contention  of  the  defendant  is,  that  there  was 
no  legal  or  valid  appointment,  because  of  noncompliance 
with  the  provisions  of  General  Statutes,  section  3324,  which  re- 
quired that  all  appointments  of  officers  by  a  city  council  *' shall 
be  by  ballot,  and  the  concurrence  of  a  like  majority  shall  be 
required,  and  the  names  of  those  who  voted,  and  the  vote 
each  candidate  received  upon  the  vote  resulting  in  an  ap- 
pointment, shall  be  recorded."  This  argument  assailing  the 
validity  of  the  appointment  is  urged  with  much  force.  We 
shall  not  determine  it,  however,  because  there  are  other 
questions  more  controlling  and  conclusive  of  the  issues  in- 
volved, and  about  which  there  can  be,  in  our  opinion,  no  doubt 

The  finding  of  the  court  upon  the  question  of  plaintiff's 
right  to  recover  at  all  was  in  favor  of  the  plaintiff,  and  there- 
upon the  defendant  offered  to  introduce  testimony  to  the 
effect  that  the  plaintiff  had  earned,  or  might  have  earned, 
sums  of  money  during  the  months  for  which  salary  was 
claimed,  and  that  such  sums  should  apply  as  a  setoff  on  the 
amount  sued  for  herein.  This  offer  was  made  by  virtue  of 
the  terms  of  clause  12  of  the  agreed  statement  of  facts,  which 
reads  as  follows : 

**  The  defendant  contends  that  in  case  the  court  should 
find  as  a  matter  of  law  that  plaintiff  can  recover,  then  the 
defendant  is  entitled  to  offset  against  any  recovery  in  such 
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amount  as  the  plaintiff  earned  in  other  employments  during 
the  months  sued  for,  or  might  have  earned  by  reasonable  and 
ordinary  diligence  during  such  time.  On  the  other  hand, 
plaintiff  claims  that  the  defendant  is  entitled  to  no  offset  on 
account  of  such  matters,  but,  if  the  court  finds  that  defend, 
ant  is  entitled  to  such  offset,  then  the  defendant  may  intro- 
duce evidence  on  the  trial  with  reference  to  that  matter,  in 
addition  to  this  statement  of  facts.'' 

The  court  denied  the  offer,  and  refused  to  receive  such 
evidence.  This,  of  itself,  would  be  reversible  error  under 
the  ruling  of  this  court.  City  of  Denver  v.  Burnett^  9  Colo. 
App.  536. 

We  do  not  propose,  however,  to  rest  our  decision  solely 
upon  this  point.  There  are  other  questions,  properly  raised 
and  presented  for  our  consideration,  which  are  final  and 
conclusive  against  plaintiff's  right  to  recover  anything. 

We  find  nothing  in  the  statute,  and  nothing  in  the  ordi- 
nances of  the  defendant  city,  which  prescribed  or  fixed  any 
term  of  oflBce  for  a  policeman.  It  will  be  observed  from  the 
proceedings  of  the  council,  which  we  have  set  forth,  that  the 
council  did  not  pretend  to  elect  or  appoint  for  any  specified 
term.  It  is  true,  that  after  the  vote  was  had,  the  mayor  an- 
nounced that  the  plaintiff  was  elected  for  the  term  of  the  fis- 
cal year.  This  declaration  of  the  mayor  was,  it  is  scarcely 
necessary  to  say,  ineffectual  for  any  purpose.  In  the  absence 
of  a  statute  or  of  a  valid  ordinance,  if  it  could  be  .fixed  by 
ordinance  at  all,  the  mayor  had  no  right  to  declare  tlie  term  of 
office  to  which  a  person  was  elected.  He  was  entirely  with- 
out power  or  authority  in  the  premises.  The  plaintiff  was 
tlierefore  not  appointed  for  any  specified  term.  In  such 
case,  the  rule  is  well  settled,  that  the  power  of  removal  is 
incident  to  the  power  of  appointment,  and  it  may  be  exercised 
at  the  pleasure  of  the  appointing  power,  that  is  to  say,  it 
may  be  arbitrarily  exercised,  without  the  assignment  of  any 
cause,  without  notice,  and  without  hearing  being  accorded 
to  the  officer.  The  incumbent  holds  only  during  the  pleas- 
ure of  the  appointing  power.     Mechem  on  Public  OflScers, 
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§§  445,  454 ;  Tiedeman  on  Municipal  Corp.  §  83 ;  Ex  parte 
Hennen,  13  Pet.  (U.  S.)  256 ;  Blake  v.  U.  S.,  103  U.  S.  227 ; 
People  V.  Robb  et  aL,  126  N.  Y.  181 ;  Field  v.  Commonwealth^ 
82  Pa.  St.  481 ;  State  v.  St.  Louis,  90  Mo.  19 ;  People  v.  Fire 
Comrs.,  73  N.  Y.  437 ;  People  v.  Hill,  7  Cal.  97. 

Hence,  independent  of  any  statutes  specially  granting  such 
power,  the  city  council  of  Leadville  had  the  power  to  remove 
the  plaintiff  and  discharge  him  at  its  pleasure,  without  notice 
to  him,  without  charges  being  preferred,  and  without  giving 
him  a  hearing.  In  addition  to  this,  however,  the  power 
to  so  remove  was  expressly  conferred  by  statute  upon  the 
city  council.  The  concluding  sentence  of  section.  3383,  Gen- 
eral Statutes,  as  amended  by  the  Laws  of  1887,  p  439,  sec. 
1,  reads  as  follows : 

'*  In  all  such  cities,  the  marshal  and  police  shall  be  elected 
by  the  city  council,  and  the  city  council  may  elect  a  solicitor 
or  city  attorney,  and  a  police  judge  or  magistrate,  who  shall 
hold  their  respective  oflBces  during  its  pleasure." 

Counsel  for  plaintiff  most  vigorously  urge  that  the  con- 
cluding words  of  the  sentence  refer  only  to  the  oflSces  of  solic- 
itor and  police  judge,  who  might  or  might  not  be  chosen  by 
the  council,  in  their  discretion.  They  contend  that  any  dif- 
ferent construction  would  not  only  do  violence  to  the  rules  of 
statutory  construction,  but  would  utterly  ignore  and  be  in 
defiance  of  the  well-settled  rules  of  English  gmmniar.  This 
entire  section,  as  it  appears  in  the  Laws  of  1887,  is  but  very 
slightly  different  from  the  section,  as  it  appears  in  the  Gen- 
eral Laws  of  1877  and  the  statutes  of  1883.  Gen.  Laws, 
p.  912,  sec.  2720 ;  Gen.  Stats,  sec.  3383. 

This  last  sentence  which  we  have  quoted  is  substantially 
the  same  in  all,  except  in  the  last  enactment  the  word  "  re- 
spective" is  inserted  before  '*  officers,"  and  the  words  '*or 
city  attorney"  follow  "solicitor,"  and  the  words  ''or  magis- 
trate" follow  "police  judge."  Considering  the  entire  sec- 
tion, wherever  it  is  found,  its  object  was  undoubtedly,  as  is 
apparent  at  a  glance,  to  provide  for  the  election  and  appoint- 
ment and  terms  of  office  of  the  officers  necessary  to  admin- 
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ister  municipal  affairs  in  cities  of  the  second  class  other  tihan 
that  of  mayor,  which  was  provided  for  in  the  preceding  sec- 
tion. It  provides  first  for  the  election  by  the  voters  of  alder- 
men, and  fixes  the  duration  of  their  term.  It  provides  also 
for  the  election  of  a  treasurer  and  specifies  his  term  of  oflGce. 
It  then,  in  the  concluding  sentence  which  we  have  quoted, 
embraces  all  other  officers  which  the  legislature  deemed  nec- 
essary to  specifically  mention,  specifies  the  manner  of  their 
election,  but  fixes  no  term  whatever.  Even  if  it  be  held 
that  the  qualifying  words  at  the  end  of  the  sentence  apply 
only  to  the  solicitor  and  police  judge,  the  statute  fixes  no 
term  of  office  for  the  marshal,  nor  for  the  police,  and  hence, 
as  we  have  already  said,  their  term  would  only  be  at  the 
pleasui-e  of  the  board.  In  such  case,  the  concluding  words 
of  the  sentence  would  be  only  a  legislative  affirmation  of  the 
law  in  reference  to  the  marshal  and  the  police,  even  if  the 
words  had  been  omitted.  We  do  not  see,  therefore,  that  it 
would  be  a  strained  construction  .to  hold  that  the  words  ap- 
plied to  all  the  officers  enumerated  in  the  sentence, — it  was, 
we  think,  the  evident  intent  of  the  legislature.  Legislative 
bodies  are  presumed  in  the  enactment  of  laws  to  have  in 
view  the  furtherance  of  the  best  interests  of  the  people  for 
whom  they  are  enacted.  Where,  by  the  use  of  either  bad 
language  or  bad  grammar,  the  intent  of  the  legislature  is  in 
doubt,  that  construction  will  be  favored  which  tends  best  to 
subserve  the  welfare  of  the  public,  this  being  presumably 
the  object  of  the  legislature.  It  needs  no  argument  to  sup- 
port the  proposition,  that  in  municipal  affairs  it  is  essentially 
in  the  interest  of  good  government  that  the  council  or  other 
controlling  power  in  a  city  should  be  invested  with  authority 
to  summarily  remove  policemen.  This  power  is  more  impor- 
tant with  respect  to  these  officers  than  to  any  other,  because 
it  is  upon  them  that  most  largely  depend  the  peace  and  good 
order  of  the  community,  the  safety  of  property  and  security 
of  life.  There  may  be,  and  it  is  a  matter  of  common  knowl- 
edge that  there  are  emergencies  when,  if  it  were  necessaiy 
to  present  formal  charges  and  have  a  judicial  hearing  and 
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investigation  before  a  policeman  could  be  removed,  the  peace 
of  the  community  might  be  greatly  endangered,  and  serious 
consequences  might  follow.  As  a  matter  of  public  policy, 
therefore,  we  think  that  this  summary  power  of  removal 
should  be  invested  in  some  department  of  the  city  govern- 
ment, and  that  such  was  the  intent  of  the  legislature  in  this 
instance.  It  is  true,  the  sentence  is  somewhat  awkwardly 
consti-ucted,  but  this  is  not  such  a  rare  occurrence  in  legisla- 
tive enactments  as  to  require  or  attract  special  attention 
and  comment.  A  strict  observance  of  the  rules  of  grammar 
would  possibly  require  that  relative,  qualifying  or  limited 
words  or  clauses  in  a  statute  are  to  be  referred  to  the  next 
preceding  antecedent,  but  an  inflexible  observance  of  such 
rule  would  present  many  serious  complications  in  the  con- 
structions of  statutes.  It  is  equally  well  settled  by  num- 
erous adjudications  that,  in  statutory  construction,  this  rule 
has  many  exceptions,  and  must  yield-  to  the  evident  sense 
and  meaning  of  the  statute  as  gathered  from  the  context. 
As  said  by  a  distinguished  law  writer,  following  high  judi- 
cial authority: 

^'  It  is  better  always  to  adhere  to  a  plain,  common  sense 
interpretation  of  the  words  of  a  statute,  than  to  apply  to 
them  a  refined  and  technical  grammatical  construction.  It 
is  not  always  safe  to  assume  that  the  draftsman  of  an  act 
understood  the  rules  of  grammar.  Neither  bad  grammar  nor 
bad  Ijinguage  will  vitiate  a  statute."  Sutherland  on  Statu- 
tory Constructions,  §§  258,  259 ;  Black  on  Interpretation  of 
Laws,  §  65. 

We  are  met,  however,  with  the  contention  that  the  ordi- 
nances of  the  defendant  city  prescribed  that  no  officer  should 
be  removed,  except  in  a  certain  manner  therein  specified, 
and  that  such  mode  was  not  followed  in  this  instance. 

Section  1,  chapter  4  of  the  city  ordinances  provides  for 
the  election  by  the  city  council  of  numerous  officers,  includ- 
ing '*  such  number  of  policemen  as  may  be  deemed  necessary." 

Section  2  provides  for  the  giving  of  bonds  in  certain 
amounts  by  the  various  officers,  and  fixes  the  conditions  of 
the  bonds,  etc. 
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Section  8  of  tlie  same  ordinance  provides  as  follows : 

''  Any  officer  named  in  section  one  (1)  elected  by  the  city 
council  may  be  removed  by  a  majority  of  all  the  members 
elected  to  the  city  council,  for  incompetency  or  any  derelic- 
tion or  violation  of  duty,  whenever  the  council  shall  think 
the  interests  of  said  city  require  such  removal.  Provided, 
that  no  officer  shall  be  removed  as  aforesaid  until  he  shall 
have  had  notice  of  such  intended  removal,  and  of  the  charges 
preferred  against  him,  served  upon  him  by  the  officer  desig- 
nated in  the  ordinance  providing  the  mode  in  which  charges 
shall  l)e  preferred,  and  a  hearing  had  before  the  council,  and 
an  opportunity  given  such  officer  to  exculpate  himself  before 
the  city  council." 

Another  ordinance,  chapter  20,  entitled,  "  Mode  of  pre- 
ferring charges  and  regulations  concerning  hearings  before 
the  city  council,"  provided,  that  whenever  complaints  should 
be  made  to  the  council,  it  should  be  the  duty  of  the  council 
to  vote  on  the  question  as  to  whether  there  should  be  charges 
preferred  against  a  party;  and,  if  it  was  so  determined,  the 
council  fixed  the  time  and  place  of  trial,  etc.  The  remain- 
der of  the  ordinance  provided  for  the  proper  notice,  form 
of  trial,  etc. 

The  question  here  presented  has  been  passed  upon  by  our 
supreme  court.     Carter  v.  City  of  Durango^  16- Colo.  535. 

The  court  in  that  case  had  under  consideration  an  ordi- 
nance reading  in  the  identical  language  as  that  used  in  sec- 
tion 3  which  we  have  quoted  above,  as  applied  to  a  case  in 
which  an  officer  had  been  summarily  removed  without  the 
preferment  of  charges,  or  any  hearing.     The  court  said : 

''  We  cannot  assume  that  in  adopting  this  ordinance  the 
councilmen  intended  to  curtail  their  statutory  power  of  re- 
moving at  pleasure,  and  limit  themselves  to  removals  for  the 
specified  causes  alone.  Besides,  it  is  extremely  doubtful  if 
such  intent,  had  it  existed,  could  be  thus  given  any  force  or 
effect.  For  it  is  not  within  the  power  of  a  municipal  corpor- 
ation, by  ordinance  or  by-law,  either  to  extend  or  restrict 
the  authority  conferred  by  statute.  1.  Dillon  Mun.  Corp. 
§  317." 
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This  decision  is  directly  in  point  and  conclnsiye  of  the 
case  at  bar.  It  would  be  unreasonable  to  assume  that  the 
city  council  by  the  adoption  of  this  ordinance  intended  to 
surrender  the  power  which  it  had  to  summarily  remove  cer- 
tain officers  appointed  to  serve  only  during  its  pleasure.  It 
would  be  more  reasonable  to  say  that  it  was  intended  to  ap- 
ply only  to  the  officers  mentioned  in  the  preceding  sections, 
who  had  been  elected  or  appointed  for  a  specified  term,  or 
whose  tenure  of  office  was  fixed  by  statute;  and  possibly 
to  apply  ako  to  all  officers  in  cases  where  charges  of  some 
special  misconduct  or  dereliction  of  duty  were  preferred  by 
some  one  outside  of  the  council,  and  a  hearing  was  proper  so 
that  tlie  council  might  determine  whether  the  officer  had 
been  guilty  of  such  misconduct.  A  waiver  or  surrender  of 
a  statutory  power  vested  in  a  city  council,  even  if  permissi- 
ble at  all,  will  not  be  presumed,  unless  such  clearly  appears 
to  have  been  intended. 

The  incompetency  of  a  policeman  from  want  of  physical 
or  mental  capacity,  or  from  supposed  sympathy  with  the  crim- 
inal classes,  or  from  nunderous  other  causes,  might  be  apparent 
to  the  satisfaction  of  every  member  of  the  council,  and  might 
be  exceedingly  difficult  of  proof,  because,  after  all,  depending 
merely  upon  opinion. 

There  might  also  in  the  unanimous  opinion  of  the  council, 
which  is  responsible  for  the  proper  administration  of  munic- 
ipal affairs,  be  urgent  necessity  for  immediate  and  prompt 
action.  In  such  case,  it  seems  to  us  absurd  to  require  that 
the  council,  which  in  any  event  has  the  ultimate  power  of 
removal,  must,  before  it  can  exercise  this  povver,  undergo  the 
delay  incident  necessarily  to  the  preferment  of  formal  charges 
and  a  public  ti-ial  and  investigation.  The  council  would  in 
some  instances  be  compelled  to  prefer  charges  to  itself,  and 
sit  in  judgment  upon  its  own  charges,  it  being  all  the  time 
conceded  that  whatever  might  be  its  judgment,  it  would  be 
final  and  conclusive,  and  could  not  be  questioned,  whatever 
the  evidence  upon  which  it  was  founded.  Surely  neither  the 
legislature  nor  the  city  council  ever  contemplated  such  farcical 
proceedings. 
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In  further  confirmation  of  the  correctness  of  these  views  as 
to  the  legislative  intent,  in  1893  the  legislature  passed  an 
act  providing  that  in  cities  of  the  second  class  the  marshal, 
police  magistrate  and  city  attorney  should  be  elected  by  the 
qualified  electors  of  the  city,  and  should  hold  their  respective 
oflSces  for  the  term  of  two  years.     Laws,  1893,  p.  460, 

It  did  not  in  any  other  respect  attempt  to  change,  modify 
or  amend  sec.  3383,  Gen.  Stats.  It  simply  took  these  officers 
from  without  the  operation  of  the  last  sentence  of  the  section 
by  providing  for  their  election  by  the  people,  and  fixing  for 
them  a  specific  tenure  of  office,  thus  leaving  the  entire  sen- 
tence applicable  to  policemen  only. 

For  these  reasons,  we  are  clearly  of  the  opinion  that  the 
plaintiff  cannot  recover  in  this  action.  The  judgment  will 
therefore  be  reversed,  but,  it  being  unnecessary  to  occasion 
additional  cost,  the  cause  will  not  be  remanded.  Judgment 
will  be  entered  in  this  court  in  favor  of  the  appellant  for 
its  costs. 

Reversed. 


^m  [No.  1518.] 

378   3^  Welch  bt  al.  v.  Renshaw  et  al. 

1.  Miking  Lease — Partnership — Action  to  Dissolve — Rbcbivss- 
SHiP — Liability  for  Expenses. 

Where  certain  partners  in  a  pai-tnership  for  leasing  and  working  a  mine, 
in  whicli  tlie  lease  required  the  continuous  working  of  the  mine, 
brought  an  action  against  other  partners  for  dissolution  of  the  part- 
nership and  for  an  accounting,  and  asked  for  and  procured  the  ap- 
pointment of  a  receiver,  who,  in  accordance  with  their  petition, 
was  directed  by  the  court  to  take  possession  of  and  work  the  mine, 
extract,  mine  and  ship  ore  to  the  best  interest  of  the  property,  and 
from  the  proceeds  to  pay  all  laborers  and  other  expenses  connected 
with  the  mining  and  treatment  of  the  ore,  and  the  balance  of  the 
proceeds  to  be  deposited  with  the  clerk  of  the  court  pending  the 
accounting  between  the  partners,  and  the  working  of  the  mine 
proving  unpi-ofi  table  there  was  a  deficiency  in  the  proceeds  to  pay 
the  expenses  of  the  receiver  in  working  the  mine,  held  that  plain- 
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tiffs  were  liable  to  the  receiver  for  such  deficiency,  and  a  judgment 
was  properly  entered  against  them  and  in  favor  of  the  receiver  for 
such  expense,  includiug  compensation  for  the  receiver  and  attorneys' 
fees  incun*ed  in  resisting  plaintiffs*  objections  to  his  report 

2.  Sahb. 

Where  a  receiver  is  appointed  and  there  is  no  fund  out  of  which  his  ex- 
penses can  be  paid,  the  party  at  whose  instance  he  was  appointed 
should  be  required  to  provide  the  means  of  payment  and  it  is  proper 
to  tax  such  costs  against  him.  In  an  action  between  partners  for 
dissolution  of  partnership  and  accounting,  where  a  receiver  was  ap- 
pointed at  the  instance  of  plaintiffs  and  there  was  no  partnership 
fund  to  pay  the  receiver's  expenses,  it  was  proper  to  enter  a  judg- 
ment against  plaintiffs  for  such  expenses,  and  if  defendant  partners 
ai-e  properly  chargeable  with  any  portion  of  the  expenses,  that  is  a 
matter  between  them  and  plaintiffs  to  be  settled  upon  final  determi- 
nation of  the  action. 

3.  Receivers— Reports— Exceptions. 

Items  in  a  receiver's  report,  including  expenses  for  wages  and  materials 
in  working  a  mine,  which  were  not  excepted  to  at  the  time  and 
were  approved  by  tlie  court,  cannot  afterwards  and  on  the  final  re- 
port of  the  receiver  be  excepted  to. 

4.  Receivers — Compensation. 

Whei-e  a  receiver  is  appointed  by  a  couii;  and  his  duties  are  of  a  single 
and  fixed  character,  it  is  not  necessary  to  require  pi-oof  of  his  ser- 
vices and  an  examination  of  his  accoimt  in  order  to  fix  the  amount 
of  his  compensation,  but  the  court  may  properly  allow  him  a  per 
diem  as  his  compensation. 
Same— Attorneys'  Fees. 

Where  the  court  has  personal  knowledge  as  to  the  necessity  of  appoint- 
ment of  counsel  for  a  i-eceiver  and  the  services  rendered,  proof  is 
not  required  as  to  the  necessity  of  such  employment,  or  of  the  value 
of  the  services,  but  the  court  may  allow  the  compensation  upon 
his  own  personal  knowledge. 

6.  Same. 

The  allowance  of  compensation  to  receivers  for  their  services  and  for 
attorneys'  fees  is  largely  in  the  discretion  of  the  court  and  his  action 
therein  will  not  be  interfered  with  on  appeal,  unless  it  appears  there 
has  been  an  abuse  of  discretion. 

Appeal  from  the  District  Court  of  El  Paso  County, 

Mr.  H.  E.  LuTHE,  for  appellants. 

Messi-s.  GxjNNELL  &  Hamlin,  for  appellee  Whelan,  Re- 
ceiver. 
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Wilson,  J. 

Plaintiffs  and  defendants  Renshaw  were  copartners  in  tbe 
operation  under  a  lease  of  certain  mining  property.  The 
lease  was  in  writing,  and  bj  its  terms  was  to  continue  for 
one  year  from  September  20,  1895,  during  which  time  the 
lessees  were  obligated  to  work  the  property  continuously 
and  with  reasonable  diligence.  The  active  operations  seem 
to  have  been  under  the  management  of  the  Renshaws,  which 
proving  unsatisfactory  to  plaintiffs,  they  on  June  30,  1896, 
commenced  this  suit,  which  had  for  its  object  the  dissolu- 
tion of  the  copartnership,  and  an  accounting.  Plaintiffs  also 
prayed  that  a  receiver  be  appointed,  with  power  to  collect 
all  moneys  due  to  the  copartnership,  and  to  '*  conduct  the 
business  of  the  partnership  under  orders  of  the  court  and 
apply  all  proceeds  in  payment  of  the  indebtedness  until  the 
same  are  paid."  In  pursuance  of  the  application  of  plaintiffs, 
rtU  parties  being  present  at  the  hearing,  the  court  appointed 
the  defendant  Whelan  as  receiver,  and  in  its  order  provided 
among  other  things  that  the  said  receiver  should  take  im- 
mediate possession  of  the  propert}%  and  ^^  that  he  shall  work 
the  same,  extract,  mine  and  ship  ore  to  the  best  interest  of 
said  property,  and  shall  pay  all  laborers,  and  all  just  and  fair 
charges  in  relation  to  the  treatment  of  said  ore,  and  all  the 
ordinary  expenses,  and  the  balance  of  the  receipts  from  the 
sales  of  ore  from  said  property  shall  be  deposited,  together 
with  a  statement  of  the  total  amount  of  receipts  and  the  total 
amount  of  expenditures,  with  tlie  clerk  of  this  court  on  the 
first  and  fifteenth  day  of  each  month  until  said  lease  expires, 
or  until  further  order  of  the  court."  In  pursuance  of  this, 
the  receiver  took  charge  of  the  property,  and  proceeded  to 
mine  and  extract  ore,  making  bimonthly  reports  as  required. 
On  September  20,  1896,  tlie  lessors  declared  that  the  lease 
had  terminated,  and  filed  a  petition  in  the  court,  praying  that 
the  receiver  be  ordered  to  release  the  property  to  them. 
This  was  resisted  by  all  of  the  lessees,  including  the  plain- 
tiffs herein,  who  filed  an  answer  to  the  petition  of  the  lessors 
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alleging  that  the  mining  claim  was  being  operated  by  them 
through  the  receiver,  and  was  then  being  held  by  them  imder 
the  terms  of  an  oral  lease  entered  into  with  the  lessors,  by 
which  the  lease  was  extended  for  the  period  of  six  months 
fi-om  September  20,  1896,  and  prayed  that  the  receiver  be 
retained  in  possession  of  the  premises  and  be  continued  under 
the  original  order  appointing  him  according  to  its  terms  and 
conditions.  On  October  9,  1896,  the  receiver  tendered  his 
resignation  and  asked  to  be  discharged  on  the  ground  that 
he  was  unable  to  work  the  property  to  an  advantage,  there 
being  no  ore  in  sight  with  which  to  carry  on  the  work.  At 
the  same  time,  he  filed  in  the  clerk's  office  his  final  report 
showing  a  deficit  of  about  11,900.  To  this,  on  the  19th  of 
October  following,  the  plaintiffs  filed  exceptions,  on  the  sole 
ground,  however,  that  the  receiver  had  not  accounted  for  all 
of  the  receipts  with  which  he  was  properly  chargeable.  On 
the  21st  of  October,  under  a  stipulation  of  the  lessees  and 
the  lessors,  the  court  ordered  the  possession  of  the  property 
to  be  delivered  by  the  receiver  to  the  lessors.  On  the  18th 
of  January  following,  a  hearing  was  had  on  the  exceptions 
to  the  receiver's  final  report.  Testimony  was  introduced  by 
both  parties,  and  the  exceptions  were  overruled  by  the  court. 
On  the  27  th  of  January  following,  the  receiver  filed  a  motion 
that  the  court  enter  such  judgment  in  the  premises  as  would 
provide  for  and  secure  the  payment  of  the  claims  and  de- 
mands against  the  lease,  being  the  claims  and  demands  em- 
braced in  his  fifaal  report,  with  tlie  addition  thereto  of  the 
bills  for  his  own  wages  and  expenses  and  the  expense  of 
flOO,  attorneys'  fees,  which  he  claimed  to  have  necessarily 
incurred  in  resisting  the  allowance  of  the  exceptions  filed  to 
his  report  and  in  the  hearing  thereon.  To  this  he  attached 
an  itemized  statement  of  the  claims  for  labor,  giving  the 
name  of  each  miner,  the  amount  due  to  him,  and  also  the 
amounts  due  to  various  persons  for  supplies.  Treating  this 
as  a  final  report,  plaintiffs  filed  exceptions  to  it,  in  which 
they  alleged  that  as  to  the  matters  and  things,  accounts  and 
items  set  forth  in  said  two  reports,  as  to  whether  the  same 
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were  tme  and  correct  accounts  and  proper  to  be  allowed  in 
the  cause,  and  as  to  whether  he  had  incurred  said  indebted- 
ness set  forth  in  said  account,  and  as  to  whether  his  account 
and  statement  of  his  own  services  and  the  value  thereof,  and 
accounts  and  statements  of  his  expenditures  in  said  report 
contained  were  correct  and  true,  they  did  not  have  and  could 
not  obtain  information  whereupon  to  base  a  belief.  Tliey 
further  alleged  as  ground  of  exception  that  said  claims  and 
demands  were  not  properly  chargeable  against  these  plain- 
tiffs, but  only  against  the  funds  or  property  of  which  the 
receiver  had  charge.  As  a  further  ground  of  exception, 
they  alleged  that  the  receiver  was  not  authorized  or  em- 
powered and  had  no  legal  right  to  incur  any  indebtedness 
under  the  order  of  court.  On  February  1,  following,  the 
motion  of  the  i-eceiver  coming  on  to  be  heard,  togfether  with 
the  exceptions  of  plaintiffs,  the  court  after  argument  of  coun- 
sel and  without  further  evidence  or  proofs,  sustained  the 
motion  and  rendered  judgment  against  the  plaintifib  for  the 
amount  claimed  by  the  receiver  to  be  due. 

Plaintiffs  insist  that  the  receiver  had  no  right  to  incur  an}*^ 
indebtedness  whatever,  and  that  his  power  with  reference  to 
the  working  of  the  property  and  the  extraction  of  ore  was 
limited  by  his  power  to  pay  the  expenses  therefrom.  In  an- 
swer to  this,  it  may  be  said  that  the  entire  property  of  the 
partnership  consisted  only  of  this  leasehold  estate,  that  by 
the  terms  of  the  lease  it  could  be  preserved  only  by  continu- 
ous working,  that  the  plaintiffs  themselves  asked  that  the  re- 
ceiver be  empowered  to  work  the  property  and  mine  and  ex- 
tract ore,  and  that  the  order  of  court,  made  at  their  request, 
expi-essly  directed  the  receiver  so  to  do.  Under  no  principle 
of  law  or  justice  can  they  be  now  heard  to  complain  of  that 
which  was  done  upon  their  motion,  and  at  their  own  express 
request.  It  could  not  be  determined  whether  the  ore  would 
pay  the  expenses  of  its  extraction  untU  after  the  expense  of 
its  extraction  had  already  been  incurred,  and  the  plaintiffs 
when  they  asked  for  an  order  directing  the  receiver  to  work 
the  property,  must  be  held  to  have  assumed  this  liability. 
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Moreover  the  receiver  repeatedly  made  reports,  all  of  which 
showed  that  the  operations  were  being  conducted  at  a  loss, 
and  the  record  fails  to  show  that  the  plaintiffs  ever  interposed 
any  objection,  or  asked  the  court  to  modify  or  change  its  or- 
der in  any  respect  On  the  contrary,  as  late  as  Septem- 
ber 23, 1896,  only  a  short  time  before  operations  finally  ceased, 
in  answer  to  a  petition  of  the  lessors,  asking  that  they  be 
given  posseesion  of  the  property,  the  plaintiffs  requested  the 
court  to  deny  this  petition,  and  to  continue  the  receiver  in  pos- 
session under  the  terms  and  conditions  of  the  original  order. 
Plaintiffs  contend,  however,  that  the  court  should  not  have 
rendered  this  judgment  until  the  final  determination  of  the 
suit  for  the  dissolution  of  the  copartnership  and  an  account- 
ing, and  that  these  costs  should  then  only  have  been  taxed 
against  the  fund.  The  entire  fund,  which  was  the  leasehold 
estate,  had  been  surrendered  by  the  consent,  and  at  the  re- 
quest of  plaintiffs,  and  was  gone  before  the  entry  of  this  judg- 
ment in  favor  of  the  receiver,  and  therefore  if  the  contention 
of  plaintiffs  be  allowed,  there  could  have  been  no  payment 
of  any  of  these  expenses  incurred  at  their  request,  for  labor, 
materials,  and  for  the  compensation  of  the  receiver.  There 
being  no  assets  to  distribute  among  the  partners  after  the 
surrender  of  the  lease,  it  is  safe  to  presume  that  neither  party 
would  have  displayed  much  energy  or  zeal  in  bringing  the 
cause  to  a  final  determination.  It  is  true  that  ordinarily  it 
is  the  usual  practice  to  charge  the  funds  or  estate  in  the  re- 
ceiver's hands  with  all  costs  and  expenses,  including  compen- 
sation of  receiver,  but  how  can  this  be  done  in  cases  like  the 
one  at  bar,  where  no  funds  or  estate  exist  ?  Must  in  such 
case  the  honest  creditors  be  entirely  defeated  in  their  just 
claims  ?  Such  a  doctrine  is  certainly  repugnant  to  both  right 
and  reason.  Where  there  is  no  fund  out  of  which  the  ex- 
penses can  be  paid,  or  the  fimd  is  not  sufficient,  the  usual 
rule  is  that  the  party  at  whose  instance  the  receiver  was  ap- 
pointed should  be  required  to  provide  the  means  of  payment, 
and  it  is  proper  to  tax  such  costs  against  him,  in  like  manner  as 
when  a  receiver  is  held  to  have  been  appointed  without  any 
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probable  cause  for  so  doing.  Howe  ^  Co.  et  al.  v.  Joties^  66  la. 
156 ;  Chapman  et  al.  v.  Pocock  et  al.y  7  Colo.  204 ;  Castidy  et 
(li.  V.  Harrelson^  1  Colo.  App.  459  ;  JEinstein  v.  LewUj  54  III. 
App.  520 ;  Myre%  v.  Frankenthal^  55  111.  App.  396.  If  the 
defendant  paitners  are  properly  chargeable  with  any  por- 
tion of  these  expenses,  that  is  a  matter  between  them  and 
plaintiffs  to  be  settled  upon  the  final  determination  of  the 
cause,  or  in  some  other  proceeding.  Neither  the  receiver 
nor  his  employees  are  concerned  in  it. 

Plaintiffs  further  urge,  however,  that  the  court  erred  in 
not  taking  testimony  upon  the  matters  claimed  to  be  put  in 
issue  by  the  exceptions  which  they  filed  in  January,  1897. 
Whatever  force  thei-e  may  be  in  this  suggestion,  it  cannot  be 
urged  against  anything  unless  it  be  the  allowance  of  the  re- 
ceiver's compensation  and  the  attorneys'  fees.  The  expenses 
for  labor  and  materials  had  been  embraced  in  the  report  of 
October  9,  and  they  were  not  excepted  to  by  the  plaintiffs, 
either  as  to  their  character,  correctness,  or  amount  The  re- 
l)ort  was  therefoi-e  approved  finally,  so  far  as  these  items  of 
indebtedness  were  concerned,  and  the  court  was  not  required 
to  reopen  this  question  upon  exceptions  subsequently  filed. 
As  for  the  receiver's  compensation,  this  was  not  for  intricate 
and  various  duties,  which  would  necessarily  require  a  refer- 
ence for  an  examination  and  an  account.  His  duties  were  of 
a  single  and  fixed  character,  more  in  the  nature  of  those  re- 
quired of  a  mining  foreman  or  high-class  workman,  and  the 
court  seems  to  have  so  regarded  it  by  simply  allowing  him  a 
per  diem,  as  his  compensation.  Moreover,  the  amount  and 
value  of  miners'  services  in  that  locality  appear  from  the  re- 
ports theretofore  made  by  the  receiver,  which  the  court  could 
have  properly  considered  in  fixing  his  compensation.  Again, 
we  do  not  think  that  the  loose  and  indefinite  exceptions  of 
plaintiffs  to  the  receiver's  accounts  and  expenditures  were 
sufiicient  to  require  proof.  They  should  be  of  a  more  spe- 
cific chamcter,  so  that  the  court  as  well  as  the  receiver  should 
have  notice  as  to  what  claims  or  expenditures  were  objected 
to,  and  must  be  sustained  by  proof.    As  to  the  necessity  of 
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appointment  of  counsel  and  the  services  rendered  by  them, 
the  court  had  personal  knowledge,  and  no  proof  was  required. 
We  do  not  understand  that  the  court  in  all  cases  must  nec- 
essarily hear  evidence  as  to  the  amount  of  compensation  to 
be  allowed  a  receiver  for  himself,  and  as  attorneys'  fees.  It 
is  a  matter  very  largely  within  the  discretion  of  the  court, 
and  if  the  facts  are  such  that  the  court  feels  at  liberty  to  act 
without  the  assistance  of  such  evidence,  and  it  does  not 
plainly  appear  that  there  has  been  an  abuse  of  discretion,  the 
action  of  the  court  will  be  upheld.  We  see  no  error  which 
requires  a  reversal  of  this  judgment,  and  it  will  therefore  be 
affirmed. 

Affirmed. 

OK  BEHEABING. 

Per  Curiam.  We  have  carefully  read  and  considered  the 
briefs  of  counsel  on  the  rehearing  granted  in  this  cause,  but 
see  no  reason  to  change  the  views  which  we  have  heretofore 
expressed.  On  the  contrary,  we  are  more  strongly  confirmed 
in  the  conclusions  which  we  announced  in  the  original  opin- 
ion herein.  We  feel  there  is  no  doubt  that,  alike  on  reason, 
principle  and  authority,  it  was  not  only  the  privilege,  but 
the  duty  of  the  court,  under  the  circumstances  in  this  case, 
to  tax  the  unpaid  expenses  of  the  receivership  against  the 
plaintiffs  herein,  the  parties  at  whose  instance  the  receiver 
was  appointed,  and  by  whose  special  request  he  was  invested 
with  the  powers  and  duties  prescribed  in  the  order  of  his  ap- 
pointment. Where  a  receiver  is  wrongfully  appointed,  this 
is  unquestionably  the  rule.  Beach  on  Receivers,  §  119 ; 
WeBtm  V.  Watts,  45  Hun,  219. 

We  see  no  difference  in  principle  between  such  case  and 
the  one  now  presented.  The  principal  portion  of  the  debts 
incurred  in  this  instance  was  to  laborers  rightfully  employed 
by  the  receiver,  under  the  terms  of  his  appointment,  for  tlic 
carrying  on  of  work,  which  he  was  expressly  directed  to  do 
by  the  request  of  plaintiff.     There  being  no  fund  left  in  the 
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bands  of  the  receiver  to  apply  on  the  payment  of  these  debts, 
and  no  property  out  of  which  they  could  be  paid,  it  would 
be  an  anomalous  condition  of  affairs,  as  well  as  manifestly 
unjust  and  inequitable,  to  say  that  these  debts  could  not  be 
taxed  as  costs  against  the  party  at  whose  instance  they  were 
incurred,  and  that  each  of  these  laborers  should  go  unpaid 
or  should  be  compelled  to  incur  the  expense  and  delay  of 
collecting  the  sum  due  him  by  independent  suit  against  the 
plaintiffs.  The  receiver  is  an  officer  of  the  court,  and  what 
he  rightfully  does  under  the  direction  of  the  court  is  the  act 
of  the  court  itself.  If,  therefore,  the  contention  of  the  plain- 
tiffs in  this  case  is  con*ect,  a  court  of  equity  would  permit  it- 
self to  be  made  the  instrument  of  injustice  and  oppression. 
Such  a  conclusion  cannot  be  countenanced. 

As  to  proof  of  the  claims,  we  again  say,  as  expressly  ap- 
pears from  the  record,  that  the  report  made  in  October  was 
the  final  report  of  the  receiver,  it  being  so  designated  and  so 
treated,  and  to  this  there  were  no  exceptions  attacking  the 
validity  of  these  debts.  Even,  however,  if  proof  was  required, 
the  i-eport  of  the  receiver,  the  authorized  officer  of  the  court, 
was  proof,  and  there  was  no  attempt  to  overcome  it  by  the 
plaintiffs. 

The  contention  that  the  plaintiffs  may  be  subjected  to 
double  litigation,  because  of  the  alleged  facts  that  each  one 
of  these  laborers  may  bring  suit  against  plaintiffs  for  his 
claim,  is  without  merit.  The  receiver  is  an  officer  of  the 
court,  and  the  moneys  coming  into  tus  hands  are  under  con- 
trol of  the  court.  Therefore,  the  court  would  have  ample 
power,  if  plaintiffs  should  under  its  order  pay  to  the  receiver 
or  into  court  the  sums  taxed  against  it,  to  compel  the  receiver 
to  disburse  it  promptly  to  the  proper  claimants,  in  full  satis- 
faction of  their  demands. 

We  also  think  the  claim  of  plaintiffs  that  counsel  fees 
should  not  have  been  allowed  without  some  proof  of  the 
value  of  the  services,  and  without  proof  that  the  receiver 
had  first  paid  them,  is  not  tenable.  The  legal  services  for 
which  counsel  fees  were  allowed  were  rendered  in  proceed- 
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ings  in  the  identical  court  in  which  all  of  the  receiversliip 
niattei-s  were  pending.  The  extent  of  the  services  were 
therefore,  known  to  tiie  court,  and  as  to  the  amount  of  the 
allowance,  that  was  within  its  discretion,  and  was  a  mere 
question  as  to  its  reasonableness. 

The  same  may  be  said  with  reference  to  the  compensation 
allowed  the  receiver.  Neither  may  be  said  to  have  required 
any  proof  of  value,  unless  there  had  been  some  services  ren- 
dered of  a  peculiar  and  technical  character,  and  not  within 
the  personal  knowledge  of  the  court  Stuart  v.  Boulware^ 
133  U.  S.  78. 

There  may  be  some  apparent  conflict  of  authority  on  some 
of  these  questions,  but  when  the  cases  ai-e  examined,  it  will 
be  found,  we  think,  that  the  conflict  is  more  appai-ent  than 
real.  It  will  be  seen  that  there  are  varymg  circumstances 
in  each  case  upon  which  the  chancellor  before  whom  the 
matter  was  pending  based  his  rulings,  but  the  underlying 
principle  was  the  same  in  all. 

For  these  reasons,  we  adhere  to  our  opinion  formerly 
announced,  and  the  judgment  will  be  affirmed. 

Affirmed. 


[No.  1726.] 
Bishop  v.  Brown,  Administeatoe, 

1.  Nkolioenob— Burden  of  Proop. 

lu  an  action  to  recover  damage  for  injuries  occasioned  by  the  act  of  an- 
other, as  a  general  rule  the  burden  is  on  the  plaintiff  to  show  tiiat 
the  act  causing  the  injury  was  negligently  done  or  that  the  defend- 
ant omitted  the  care  which  tlie  law  imposes  on  him  in  the  conduct 
of  his  own  affairs  or  the  management  and  use  of  his  own  property. 

2.  Same. 

In  an  action  to  recover  damage  for  injuries  occasioned  by  the  act  of 
another,  unless  it  is  brought  within  some  exception  to  the  ^^eneral 
rule,  thore  must  be  evidence  which  establishes  or  from  wliicli  the 
jtiry  may  re:isonaI>ly  infer  that  the  defendant  was  negligent  in  what 
he  did,  or  in  omitting  to  do  that  which  he  ought  to  have  done,  and 
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wbeneTer  the  evidence  is  consistent  with  either  the  existence  or 
nonexistence  of  negligence  the  matter  should  not  be  left  to  the 
Jury. 

8.   NkOLIOENCS— PbESUMPTIONS— EXPLOSIOIT  OF  BOILSB. 

The*  mere  fact  of  the  explosion  of  a  stationary  steam  boiler  does  not 
raise  a  presumption  of  negligence. 

4.  SAME~BUBDB2f  OF  PROOF. 

In  an  action  for  damage  caused  by  the  explosion  of  a  stationary  steam 
boiler  the  plaintiff  must  show  by  eyidence  some  negligence  to 
which  the  explosion  can  be  attributed. 

5.  EviDBifCE— Neoliqbnob—Incompbtent  Sebvaitt. 

In  an  action  for  damage  caused  by  the  explosion  of  a  stationary  steam 
boiler,  the  rejection  of  CTidenoe  that  a  servant  to  whom  was  in- 
trusted the  management  and  operation  of  the  boiler  was  a  man  of 
intemperate  habits  and  incompetent,  was  not  reversible  error  where 
plaintiff  failed  to  prove  or  offer  to  prove  that  the  explosion  was  in 
any  wise  attributable  to  any  negligence  or  incompetency  of  snoh 
servant. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Wells,  Taylob  &  Taylor,  for  appellant. 

Messrs.  Ward  &  Ward,  for  appellee. 

BiSSBLL,  p.  J. 

The  growth  of  the  state  and  the  development  of  its  indos- 
tries  are  giving  rise  to  an  increasing  litigation,  and  constantly 
thrusting  on  our  attention  questions  as  jet  undetermined  in 
our  jurisdiction,  and  compelling  the  court  not  only  to  apply 
settled  principles,  but  often  to  determine  what  line  of  con- 
flicting adjudications  shall  be  foll6wed.  It  ia  not  probable 
that  a  question  of  more  intrinsic  diCBculty  and  of  graver 
importance  has  been  presented  for  consideration  than  the 
one  suggested  by  this  record. 

The  distressing  casualty  killed  the  owners  of  the  Gumry 
Hotel,  who  were  buried  in  its  ruins,  totally  destroyed  the 
building  and  wrought  injury  to  the  adjoining  premises.  The 
administrator  of  the  estate  was  heretofore  sued  by  one  who 
was  injured  by  the  explosion,  and  in  that  suit  we  had  occa- 
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sion  to  determine  whether  the  action  against  the  proprietors, 
who  were  killed  by  the  accident,  survived  their  death.  We 
held  the  action  did  not  survive.  LeUon  v,  Brown^  11  Colo. 
App.  11. 

The  present  suit  was  brought  by  the  appellant,  Bishop,  to 
recover  the  damages  resulting  from  the  partial  destruction 
of  a  part  of  the  adjacent  building  which  he  owned.  The  ne- 
cessities of  the  decision  require  the  briefest  statement  of  the 
circumstances  of  the  accident.  It  occurred  on  the  18th  of 
August,  1895.  The  hotel  was  then  owned  and  operated  by 
Gumry  and  Greiner  and  they  had  put  and  maintained  in  the 
basement  of  the  hotel  a  boiler  which  furnished  power  for 
hoisting  purposes  and  the  various  uses  for  which  power  was 
requisite  in  the  management  of  the  establishment.  The 
boiler  was  in  charge  of  one  Lescher  who  was  the  engineer 
employed  by  the  proprietoi-s.  The  plaintifif  substantially 
alleged  his  ownership  of  a  four-story  brick  and  stone  build- 
ing, occupied  by  a  tenant,  at  a  fixed  rental.  The  ownership 
of  Gumry  &  Greiner  was  stated,  and  the  use  of  a  steam  boiler 
averred.  The  plaintiff  then  alleged  that  they  did  not  keep 
the  boiler  in  safe,  sound  and  good  repair,  did  not  employ 
skillful,  competent  and  prudent  servants,  but  permitted  the 
boiler  which  they  knew  to  be  weak,  unsafe  and  out  of  repair, 
to  be  kept  in  use,  and  retained  Lescher  in  their  service,  know- 
ing him  to  be  unskillful,  negligent  and  addicted  to  the  use  of 
liquor.  The  plaintiff  then  charged  that  by  reason  of  the 
weakness  of  the  boiler  and  the  failure  to  repair  it,  and  the 
incompetency  and  negligence  of  the  servant,  the  boiler  ex- 
ploded. The  plaintiff  then  laid  his  ad  damnum  at  1^6,000. 
Issue  was  taken  by  proper  answer  and  the  case  came  to  trial. 
On  the  conclusion  of  the  plaintiff's  evidence  he  was  non- 
suited, and  from  this  judgment  of  nonsuit,  he  prosecutes  this 
appeal. 

It  would  be  profitless,  and  not  other  than  an  attempt  to 
satisfy  counsel,  who  would  probably  remain  unconvinced,  to 
essay  even  a  summary  of  the  plaintiff's  testimony.  We  shall 
therefore  in  the  discussion,  simply  express  our  conclusions 
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as  to  the  result  or  legal  effect  of  the  plaintiff's  case  as  he 
made  it  under  the  appropriate  subdivisions  of  the  opinion, 
and  express  in  detail  only  the  law,  which  as  we  conceive, 
bars  the  plaintiff's  recovery.  In  bringing  a  suit  to  recover 
damages  for  injuries  occasioned  by  the  act  of  another,  as  a 
general  proposition  the  plaintiff  assumes  the  burden  to  estab- 
lish that  the  act  which  occasioned  him  the  injury  was  negli- 
gently done,  or  that  the  defendant  had  omitted  the  care  which 
the  law  imposes  on  him  in  the  conduct  of  his  own  affairs,  or 
the  management  and  use  of  his  own  property.  The  old 
maxim  8ic  utere  tuo  ut  alienum  non  laedaa  is  frequently  used 
to  express  the  idea  of  the  duty  which  every  man  owes  to  his 
neighbor,  but  it  is  likewise  frequently  held  to  express  an  ob- 
ligation other  and  greater  than  that  wliich  the  law  imposes. 
While  a  much  abused  maxim  in  the  extent  to  which  its  cen- 
tral idea  has  been  applied,  it  contains  a  germ  of  legal  truth 
which  is  as  well  expressed  in  that  form  as  in  any  other.  It 
is  almost  universally  true,  that  he  who  would  recover  from 
his  neighbor  because  of  what  he  did,  must  show  that  the 
thing  which  the  neighbor  did  was  negligently  done,  or  done 
without  right.  There  are  exceptions  to  the  rule,  and  we 
shall  ultimately  consider  whether  this  case  is  brought  within 
an  exception.  If  not,  the  case  is  still  subject  to  the  general 
doctrine  which  is  of  first  importance  and  established  by  all 
the  decisions,  that  the  case  must  contain  evidence  which  es- 
tablishes, or  from  which  the  jury  may  reasonably  conclude 
that  the  defendant  was  negligent  in  what  he  did,  or  in  omit- 
ting to  do  that  which  he  ought  to  have  done  to  protect  his 
neighbor.  This  is  one  oF  the  fundamental  principles  in  ac- 
tions of  negligence  and  wherever,  as  it  has  often  been  said, 
the  evidence  is  consistent  with  either  view,  or  as  it  is  put  in 
the  Cotton  case  with  "  the  existence  or  nonexistence  of  negli- 
gence," the  matter  should  not  be  left  to  the  jury.  I'his 
principle  must  be  kept  in  view  during  the  consideration  of 
this  case.  It  ought  not  to  be  lost  sight  of  in  any  action 
based  on  the  negligence  of  a  defendant.  It  does  not  often 
happen  that  the  importance  and  significance  of  this  principle 
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stand  out  so  clearly  as  in  the  present  case,  and  there  are  few 
in  which  its  importance  is  more  evident,  because  as  we  shall 
ultimately  decide,  it  comes  within  none  of  the  exceptions 
laid  down  by  well-considered  cases  in  the  United  States.  Cotr 
t<m  V.  Wood  (8  Com.  B.  N.  S.  ),  98  Eng.  Com.  Law,  666 ; 
Baulec  v.  Ry.,  59  N.  Y.  356 ;  HayeB  v.  Ry.,  97  N.  Y.  259 ; 
Smith  V.  FirBt  Nat.  Bank  of  Weatfield,  99  Mass.  605 ;  Wells 
et  al.  V.  Coe^  9  Colo.  159 ;  Holman  v.  Boston  Land  ^  Security 
Co.^  20  Colo.  7.  Many  other  cases  might  be  cited,  but  since 
there  are  none  to  the  contrary  these  will  suffice  to  support 
our  first  premise. 

So  far  as  concerns  the  evidence  it  may  be  here  stated,  the 
plaintiff  introduced  no  proof  showing,  or  tending  to  show, 
that  Gumry  &  Greiner  were  negligent  in  the  use  or  mainte- 
nance of  the  boiler.  It  is  quite  true,  there  is  evidence  by  one 
or  two  witnesses  to  the  point  that  the  boiler  had  been  per- 
mitted to  get  out  of  repair,  and  in  this  respect  the  proprietors 
were  negligent  Taking  the  plaintiff's  case,  however,  as  a 
whole,  and  taking  all  of  his  evidence  together,  this  fact  was 
not  established  because  he  produced  proof  which  tended  to 
show  not  only  that  the  boiler  was  a  good  boiler  when  pur- 
chased, but  also  that  it  had  been  put  in  complete  repair,  been 
properly  tested  by  the  authorities  whose  duty  it  was  to  exam- 
ine  it,  and  that  a  certificate  was  issued  to  the  owners  author- 
izing them  to  use  it  at  a  certain  pressure.  When  the  plaintiff 
made  this  proof,  he  surely  negatived  and  overcame  the  very 
slight  proof  which  he  offered  to  the  other  proposition,  and  in 
this  respect  and  to  this  extent,  failed  to  show  that  the  acci- 
dent occurred  because  of  the  negligence  of  the  owners,  either 
in  putting  the  boiler  in,  using  it  after  it  was  placed  in  the 
hotel,  or  continuing  to  use  it  after  it  had  gotten  into  a  con- 
dition which  rendered  its  use  unsafe. 

This  premise  is  so  closely  interlocked  with  the  subsequent 
proposition  that  we  shall  only  further  state  the  testimony  in 
connection  with  the  discussion  of  this  element  of  the  case. 
The  basic  principle  on  which  the  appellant  contends  he  ought 
not  to  have  been  nonsuited  is  the  presumption  which  he  in- 
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sists  results  from  the  accident  Put  in  simple  shape,  the 
appellant  contends  that  when  he  made  proof  of  the  use  of 
a  boiler,  and  of  the  explosion  and  then  proved  his  injuries, 
the  presumption  of  negligence  to  be  deduced  from  the  fact  of 
the  explosion  was  enough  to  entitle  him  to  go  to  the  jury. 
This  proposition  we  shall  controvert  and  hold  the  law  to  be 
that  no  such  presumption  arises  from  the  explosion  of  a 
stationary  steam  boiler.  We  will  now  state  our  conclusions 
respecting  the  proof.  The  only  witnesses  offered  by  the  plain- 
tiff were  some  half  dozen  in  number,  and  all  of  them  me- 
chanics. According  to  their  testimony,  offered  to  establish 
their  competency,  it  appeared  that  all  but  two  were  what  are 
known  as  practical  mechanics  or  boiler  makers  who  had  worked 
at  their  trade,  been  engaged  in  the  running  of  stationary 
plants,  and  plants  using  steam  power  for  a  series  of  years. 
Whatever  knowledge  they  had  was  acquired  by  experience 
in  the  use  of  metals,  the  manufacture  of  boilers,  and  the 
operation  of  steam  plants.  None  of  them  save  two  made  any 
pretension  to  what  would  probably  be  aptly  termed  a  scientific 
mechanical  and  engineering  education.  In  stating  these  facts 
we  have  no  purpose  to  minimize  the  weight,  force  or  value 
of  the  testimony  given  by  them  because  we  are  quite  ready 
to  concede,  and  in  fact  firmly  believe,  that  a  large  practical 
experience,  if  combined  with  an  investigating  spirit  and  an 
attempt  to  learn  the  principles  by  which  scientific  results  may 
be  ascertained  and  expressed,  may  equally,  with  a  technical 
education,  qualify  the  person  to  testify.  What  impresses  us 
most  with  regard  to  the  testimony  of  these  witnesses  is  that 
none  of  them,  or  at  least  not  more  than  two  of  them,  seem  to 
have  much  conception  of  either  the  structural  or  chemical 
properties  of  steel  and  iron,  or  of  the  modes  and  methods  by 
which  educated  engineers  in  an  investigation  of  this  sort 
attempt  to  determine  whether  an  explosion  occurred  by  reason 
of  a  patent  defect,  or  from  some  latent  and  inherent  defect 
which  the  owner  and  operator  of  the  boiler  could  not  detect 
by  the  use  of  ordinary  care.  It  is  only  with  reference  to  this 
limitation  that  the  suggestion  has  been  made.    As  is  the  case 
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with  most  boiler  explosions,  judged  by  the  records  to  be 
found  in  the  books  written  by  those  who  have  made  the  sub- 
ject a  matter  of  scientific  investigation,  few  explosions  can 
be  satisfactorily  or  easily  explained.  They  are  always  in- 
volved in  a  mystery  because  the  explosion  which  occasions  the 
injury  destroys  the  evidence  by  which  what  caused  it  can  be 
determined.  Indeed  it  may  be  said  such  is  the  consensus  of 
opinion  of  the  best  authorities.  We  have  taken  the  trouble 
to  examine  the  scientific  treatises  on  this  subject,  more  prob- 
ably for  our  own  satisfaction  than  as  a  guide  to  aid  us  in  the 
determination  of  this  case,  because  we  recognize  the  fact  we 
must  find  in  the  record  itself  the  material  on  which  to  rest 
our  decision ;  yet,  we  may  be  permitted  to  say,  our  investiga- 
tions lead  us  to  the  conclusion  that  in  few  of  these  accidents, 
there  being  no  other  proof  than  the  fact  of  the  explosion,  the 
examination  of  the  boiler  thereafter  furnishes  any  material  by 
which  even  scientific  men  can  conclude  what  the  cause  was. 
There  have  been  many  accidents  of  this  sort  and  as  to  the  great 
bulk  of  them,  unless  there  was  direct  testimony  to  some  fact  or 
some  condition  established  by  competent  proof  tending  to 
show  a  negligent  act  from  which  the  jury  might  reasonably 
conclude  the  explosion  resulted  from  negligence,  there  has 
been  nothing  whereon  the  jury  could  safely  or  rightly  base 
a  verdict.  Where  a  boiler  is  in  good  condition,  the  plates 
of  proper  original  strength,  where  the  boiler  has  been  well 
made,  is  properly  equipped  with  safety  valves  which  are  in 
operation,  and  an  explosion  occurs,  an  engineer  can  never,  as 
a  matter  of  certainty,  or  even  of  great  probability,  express  a 
satisfactory  opinion  with  reference  to  the  cause.  Recurring 
to  the  testimony  we  find  no  evidence  in  the  record  tending 
to  show  any  act  of  negligence  on  the  part  of  Gumry  &  Grei- 
ner.  It  is  quite  true,  and  we  concede,  one  or  two  of  the  wit- 
nesses testified  that  the  boiler  was  in  bad  shape ;  that  the 
flues  were  rusty  and  not  clean,  some  rivet  joints  were  leak- 
ing ;  that  the  manhole  had  an  iron  rim  in  place  of  a  steel  one, 
and  that  on  inspection  they  were  ordered  to  put  the  boiler  in 
proper  shape.    It  may  be  urged  this  is  enough  to  entitle  the 
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plaintiff  to  go  to  the  jury.  Had  he  there  rested,  this  might 
possibly  have  been  true,  and  it  might  have  cast  the  burden 
on  the  defendant  to  overcome  the  presumption  of  negligence 
which  might  be  indulged  from  such  proof.  The  trouble  is, 
the  plaintiff  went  further,  and  he  introduced  the  boiler  in- 
spector of  the  city,  who  showed  as  much  competency  as  most 
of  the  other  witnesses,  and  by  him  it  was  established  that  in 
May,  less  than  three  months  prior  to  the  time  of  explosion, 
the  boiler  had  been  examined ;  it  had  been  put  in  proper  con- 
dition ;  it  had  been  submitted  to  the  hydrostatic  test  which 
is  the  severest  test  by  which  the  power  and  sufficiency  of  a 
boiler  is  ascertained.  It  stood  this  test  satisfactorily,  and 
the  inspector  issued  a  certificate  authorizing  them  to  run  it 
and  run  it  at  a  pressure  of  seventy-five  pounds  per  square 
inch.  By  this  proof  the  plaintiff  rebutted  any  presumption 
which  might  arise  from  the  statements  made  by  one  or  two 
of  the  other  witnesses  whose  examination  was  made  long  prior 
to  this  time  and  who  were  without  knowledge  of  the  chai^ 
acter  or  condition  of  the  boiler  at  the  time  the  explosion  oc- 
curi*ed.  It  may  be  well  to  suggest  that  there  is  other  evi- 
dence in  the  case  offered  by  these  witnesses  with  reference  to 
what  they  saw  of  the  boiler  after  the  explosion  and  the  parts 
of  it  which  they  examined  later.  The  boiler  was  blown  into 
pieces,  and  remained  in  the  fire  for  some  time,  but  some  of 
the  plates  and  tubes  were  rescued  from  the  ruins  and  sub- 
mitted to  the  examination  of  these  mechanics.  We  do  not 
discover  from  reading  their  testimony  that  this  examination 
disclosed  anything  whereon  a  presumption  could  be  based 
that  the  boiler  was  made  of  poor  material,  not  adapted  to  such 
uses,  or  that  it  was  such  material  as  ought  not  to  have  been 
used  in  the  manufacture  of  a  first-class  boiler.  The  boiler 
was  new  in  1888  and  this  explosion,  it  will  be  observed,  was 
but  three  months  after  it  had  been  put  into  good  condition 
and  submitted  to  an  inspection  which  proved  satisfactory  and 
whereon  a  certificate  was  issued.  When  it  came  to  the  in- 
quiry wliether  the  material  of  which  the  boiler  was  made  was 
adequate  and  such  as  a  boiler  ou^ht  to  be  made  of,  the  evi- 


Digitized  by 


Googk 


1900.]  Bishop  v.  Bbown.  648 

dance  was  exceedingly  slight  and  unsatisfactory.  The  makers 
appear  to  have  been  reputable  makers.  This  of  itself  is  very 
slight,  but  it  further  appeared  that  the  boiler  possessed  a  cer- 
tain tensile  strength  according  to  the  certificate  of  the  builder. 
We  do  not  discover  from  the  record  that  the  material  was 
submitted  to  a  test  after  the  explosion  to  determine  whether 
the  tensile  strength  which  the  boiler  maker  said  was  80,000 
pounds  was  true  or  othei'wise.  Neither  do  we  discover  any 
satisfactory  evidence  to  show  that  these  mechanics  submitted 
the  portions  of  the  boiler  which  they  saved,  to  tests  by  wliich 
its  ductility  was  ascertained.  We  do  find,  however,  evidence 
which  leads  us  to  conclude  it  must  have  possessed  tensile 
strength  of  high  gmde  and  probably  a  good  deal  of  ductility. 
It  would  perhaps  be  folly  to  incorporate  into  this  opinion  a 
statement  of  the  scientific  methods  by  which  engineers  de- 
termine these  two  qualities.  It  is  enough  to  say  the  metal 
is  subjected  to  a  strain  in  the  direction  of  its  length  and  the 
rupture  point  measured  by  pounds  of  applied  power  deter- 
mines the  tensile  strength  of  the  metal.  If  it  takes  80,000 
pounds  power  to  sever  the  rod  or  the  phite,  that  is  the  meas- 
ure of  its  tensile  strength  expressed  in  pounds.  The  plates 
are  then  subjected  to  various  known  engineering  tests  to  de- 
teimine  ductility.  They  are  bent  so  that  the  inner  radius  of 
the  circle  at  the  bend  does  not  exceed  one  and  one  half  times 
the  thickness  of  the  metal,  it  being  reduced  by  pressure 
or  by  blows  to  this  point.  The  ductility  is  ascertained 
by  an  examination  of  the  circumference  of  the  circle  to  de- 
termine to  what  extent,  if  at  all,  the  metal  exhibits  evidences 
of  fracture.  This  may  be  done  either  while  the  metal  is  cold 
or  after  it  has  been  subjected  to  a  well-known  degree  of 
heat,  immeraed  in  water  of  a  pai-ticular  temperature  and 
then  bent.  These  two  methods  are  ordinarily  used  to  de- 
termine the  two  qualities  which  boiler  plates  ought  to  pos- 
sess. To  some  extent  perhaps  these  tests  were  used,  al- 
though we  do  not  discover  any  tliorough,  complete  and  sci- 
entific test  in  this  direction  which  would  be  satisfactory  as 
a  determination  of  the  two  (questions.    At  all  events,  there 
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was  nothing  proven  by  the  plaintiff  tending  to  show  that 
the  plates  of  which  the  boiler  was  made  did  not  possess 
both  qualities  to  a  degree  sufficient  to  warrant  their  use  in 
the  construction  of  the  boiler.  It  therefore  follows  the 
jury  might  not  be  permitted  to  infer  negligence  or  conclude 
that  the  proprietors  had  used  a  boiler  made  of  improper  ma- 
terials and  had  consequently  been  negligent  in  its  use  and 
maintenance.  There  is  no  evidence  tending  to  show  the 
absence  of  a  safety  valve,  in  fact,  there  is  evidence  tend- 
ing to  show  there  was  one,  because  when  the  boiler  inspector 
made  the  hydrostatic  test  he  weighted  it  down  in  order  to 
reach  a  pressure  of  120  pounds.  One  of  the  mechanics  at- 
tempted to  give  evidence  to  show  negligence  on  the  basis  of 
leaky  joints  at  some  of  the  rivets,  but  this  in  no  manner 
tended  to  show  the  boiler  was  in  bad  shape,  or  that  the  ex- 
plosion i-esulted  therefrom  because  a  leaky  joint  is  in  many 
ways  like  the  safety  valve  itself,  and  if  the  steam  becomes 
too  high  or  the  pressure  too  great,  it  operates  to  permit  the 
escape  of  steam  and  therefore  to  relieve  the  pressure.  There 
was  evidence  given  by  some  of  the  witnesses  to  the  point  that 
where  the  plates  were  ruptured  there  seemed  to  be  what  I 
can  best  term  to  the  apprehension  of  the  ordinary  professional 
reader,  an  attenuation  of  the  plates.  Tliis  condition  always 
exists  wherie  the  plates  possess  great  tensile  power,  combined 
with  a  marked  degree  of  ductility.  As  the  scientific  engi- 
neei-s  put  it,  if  a  bar  or  plate  be  subjected  to  a  strain  to  de- 
termine its  tensile  strength,  and  at  the  point  of  final  rupture 
there  is  no  attenuation,  but  a  direct  fracture  of  the  bar  or 
plate,  it  remaining  of  its  original  size,  this  may  demonstrate, 
dependent  on  the  pounds  of  applied  power  which  it  stands, 
great  tensile  strength  and  little  ductility ;  in  other  words,  if 
the  plate  or  the  rod  breaks  without  getting  thin  or  stretching 
as  it  were,  the  plate  or  bar  probably  possesses  very  little  duc- 
tility. These  witnesses,  however,  testified  that  the  plates 
seem  to  have  been  stretched  and  to  have  gotten  thin  at  the 
point  of  rupture.  This  fact  is  of  considerable  significance 
since  the  tensile  strength  of  the  plates  being  established,  the 
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ductility  appearing  from  the  attenuation  would  tend  to  show 
the  plates  possessed  the  two  qualities  essential  to  first-class 
metal  for  the  manufacture  of  boilers.  This  is  as  full  as  we 
need  state  the  history  of  the  testimony  because  the  whole  case 
turns  on  this  testimony,  and  this  alone,  so  far  as  concerns  any 
practical  proof  of  the  negligence  of  the  deceased  owners,  and 
we  are  called  thereon  to  apply  the  law  and  determine  whether 
from  these  facts,  none  other  being  proven,  there  arises  any 
presumption  of  negligence,  and  whether  this  amounts  to  any 
proof  of  negligence  which  entitled  the  plaintiff  to  go  to  the 
jury.  We  are  in  thorough  accord  with  the  trial  judge  who 
concluded  the  evidence  did  not  show,  and  did  not  tend  to 
show  negligence  on  the  part  of  Gumry  &  Greiner  either  in 
the  purchase  or  in  the  use  of  the  boiler.  Such  being  the 
condition  of  the  proof  we  must  next  inquire  whether  there- 
from there  will  arise  a  presumption  of  negligence  on  proof  of 
the  fact  of  the  explosion  and  the  happening  of  the  injury. 
Our  answer  must  under  the  American  authorities  undoubt- 
edly be  in  the  negative.  We  very  freely  concede  the  Eng- 
lish doctrine  is  to  the  contrary.  While  I  personally  do  not 
accept  the  RylandB  case  (^Rylands  v.  Fletcher^  L.  R.  3  House 
of  Lords,  330),  I  concede  it  is  the  law  in  England  although 
I  do  not  believe  it  is  in  accord  with  the  general  American 
doctrine.  It  has  been  cited  by  the  supreme  court  of  this 
state,  as  I  shall  attempt  to  show,  only  in  support  of  one  prop- 
osition, or  to  uphold  a  recovery  in  a  case  which  to  my  mind 
is  clearly  within  exceptions  to  the  general  doctrine  which 
prevails  in  this  country.  The  Rylands  case  undoubtedly 
goes  to  the  extreme  length  in  the  application  of  the  under- 
Ijdng  principle  of  9ic  ittere  tuo.  Apply  it  to  all  the  cases  to 
which  the  principle  must  of  necessity  be  applied,  if  it  is  to  be 
adopted,  and  there  are  a  multitude  of  cases  which  have  been 
decided  in  this  countiy  which  would  have  to  be  overruled  and 
which  could  not  on  principle  be  distinguished  or  maintained. 
When  that  case  is  examined  it  will  be  observed  the  defend- 
ant built  a  reservoir  on  his  own  property  to  contain  water. 
The  plaintiff  had  mined  underneath  the  soil  without  his 
Vol.  xrv— 36 


Digitized  by 


Googk 


546  Bishop  v.  Brown.  [April  T., 

knowledge.  Without  evidence  of  negligence  in  the  con- 
struction of  the  reservoir,  or  of  negligence  in  its  use  or  op- 
eration, a  recovery  was  upheld  on  the  ground  that  a  man  is 
bound  to  so  use  his  own  property  that  it  does  not  hurt  his 
neighbor.  The  principle  was  not  expressed  in  exactly  this 
form  but  that  is  the  logical  result  of  it.  This  being  true, 
I  do  not  concede  it  is  the  law  in  the  United  States,  nor  do 
I  believe  that  the  doctrine  has  been  approved  by  the  supreme 
court.  We  feel  bound  to  notice  this  distinction  because  it 
is  the  gravamen  of  the  argument  of  counsel.  We  are  cited 
to  .the  (7.  B.  ^  L.  Ry.  Co.  v.  EagleSj  9  Colo.  544,  as  a  case 
which  approves  the  Rylands  case.  The  only  possible  basis 
for  this  contention  is  that  the  case  is  cited  in  the  opinion. 
There  is  nothing  in  the  decision,  in  the  facts  presented,  in 
the  principles  involved  which  would  either  require  or  per- 
mit or  warrant  any  assertion  that  it  is  an  approval  of  the 
RylandB  decision.  That  was  a  case  where  a  contractor  in 
constructing  a  railroad  grade  was  compelled  to  blast  out 
rocks.  In  blasting  the  rock  and  cutting  down  the  hill,  rocks 
were  thrown  on  to  adjacent  property  and  worked  injury  to 
the  person,  who  brought  suit  against  the  railroad  company. 
Recovery  was  had.  Rightly,  we  think,  but  as  we  view  it, 
the  case  is  a  direct  exception  to  the  general  proposifion  that 
he  who  relies  on  negligence  as  a  basis  of  a  recovery,  must 
prove  it,  and  offer  evidence  which  tends  to  show  it.  This 
was  true,  because  as  the  court  put  it,  the  wrong  was  the  prox- 
imate cause  of  the  injury  and  the  natural  and  probable  con- 
sequence of  the  act,  and  in  the  light  of  the  attendant  circum- 
stances it  ought  to  have  been  foreseen.  With  this  principle 
we  have  no  quarrel.  It  must  always  be  trae  that  wherever 
injury  is  done  and  results  from  the  act  of  the  defendant  and 
the  injury  is  the  natural  and  probable  consequence  of  the  act 
and  ought  to  have  been  foreseen,  there  is  a  presumption  of 
negligence  and  the  defendant  may  be  held  liable  though  the 
plaintiff  does  not  fully  sustain  the  buixien  which  is  imposed 
on  him  in  another  class  of  cases.  The  inquiry  here  is,  was 
the  explosion  of  the  boiler  and  the  consequent  damage  the 
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natural  and  probable  result  of  its  use,  and  ought  the  owners 
to  have  foreseen  these  consequences  as  a  probable  result  of 
its  use?  This  suggested  inquiry  must  be  answered  in  the 
negative.  As  a  general  proposition  boilera  do  not  explode. 
Steam  boilers,  stationary  and  movable,  are  in  constant  use 
all  over  the  country,  and  while  there  have  been  a  large  num- 
ber of  calamitous  accidents,  both  in  this  country  and  the  old, 
from  the  use  of  steam  which  is  a  dangerous  and  powerful 
element,  the  proportion  of  explosions  to  the  number  of  boil- 
ers in  use  is  exceedingly  small.  As  a  matter  of  information 
it  may  be  stated,  the  authorities  who  write  on  the  question 
of  boiler  explosions  state  that  in  tlie  matter  of  inspected 
boilers,  both  in  this  country  and  in  Great  Britain,  but  one 
out  of  every  ten  thousand  explodes  while  in  use.  This  is  cer- 
tainly a  small  percentage  and  we  know  as  a  matter  of  personal 
observation  that  boilers  are  in  use  all  over  the  state,  and  that 
it  has  rarely  happened  that  an  explosion  has  occurred.  The 
reasons  why  they  explode  are  past  finding  out  even  by  edu- 
cated engineers,  although  they  have  resorted  to  all  sorts  of 
tests  in  order  to  discover  the  probable  cause.  They  have 
permitted  the  water  to  get  low  and  then  run  in  cold  water ; 
they  have  permitted  it  to  become  high  and  run  in  water ; 
they  have  heated  it  to  an  undue  and  tremendous  heat  and 
then  subjected  it  to  the  introduction  of  water,  and  they  have 
done  all  the  various  things  which  engineers  and  experts  have 
said  were  the  causes  to  which  explosions  were  attributable, 
in  order  to  ascertain  the  conditions  and  circumstances  under 
which  an  explosion  would  occur.  The  result  seems  to  be 
that  there  is  no  known  cause  to  which  a  boiler  explosion  can 
be  attributed  without  proof  of  some  specific  act  of  negligence. 
Whether  this  would  be  accepted  by  all  engineers  is  not  cer- 
tain, though  it  accords  with  the  statement  of  some  of  the 
most  scientific  of  them.  It  is,  however,  needless  to  discuss 
it,  because  in  the  present  case  there  is  no  proof  of  any  specific 
act  of  negligence  to  which  the  explosion  could  be  assigned. 
There  is  no  proof  of  a  thing  done  or  omitted  to  be  done.  No 
evidence  of  the  use  of  a  boiler  made  of  insufficient  materials, 
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and  nothing  from  which  the  jury  would  have  a  right  to  con- 
clude Gumry  &  Greiner  were  negligent  in  its  use.  Under 
these  circumstances  we  are  not  prepared  to  accept  the  doc- 
trine that  in  an  explosion  there  is  a  presumption  of  negU- 
gence.  Boilers  are  too  much  of  a  necessity  to  the  mainte- 
nance and  success  of  the  various  industries  in  this  countiy, 
to  the  production  of  steam  for  the  heating  of  houses,  hotds 
and  blocks,  and  the  furnishing  of  power  which  renders  our 
mighty  structures  permissible  and  possible.  The  far-reaching 
effects  of  a  contrary  decision  can  be  easily  imagined  and 
would  almost  forbid  the  use  of  boilers  for  many  purposes  to 
which  they  are  now  regarded  as  indispensable.  The  doctrine 
of  the  Rylands  case  has  been  examined  by  many  appellate 
courts  in  this  country.  A  large  number  of  the  states  have 
concurred  in  the  opinion  that  there  is  no  presumption  of 
negligence  to  be  deduced  from  an  explosion  of  a  boiler,  and 
if  the  plaintiff  would  recover  because  of  an  injury  occasioned 
by  an  explosion,  he  is  put  to  proof  of  some  specific  act  of 
negligence  to  which  it  can  be  attributed.  This  rule  is  sup- 
ported by  so  many  able  courts,  in  fact  we  may  say  there  are 
substantially  none  to  the  contrary,  that  we  now  reg^ard  it  as 
a  settled  American  doctrine.  Illinois  is  quoted  as  a  state 
holding  otherwise,  but  we  do  not  regard  this  as  true  because 
the  late  case  which  is  cited  is  in  accord  with  the  general 
trend  of  decision  in  the  United  States.  Lo9ee  v.  Buchanafi, 
51  N.  Y.  476;  MarshaU  v.  Welwood,  38  N.  J.  L.  839 ;  Cosulick 
V.  Oil  Co.,  122  N.  Y.  118 ;  John  Morris  Co.  v.  Southworth,  164 
III.  118 ;  Louisville  Ry.  v.  Lynch,  147  Ind.  165;  Huff  v.  Austin, 
46  Ohio  St.  386 ;  Racine  v.  N.  Y.  Central  Ry.,  70  Hun,  453 ; 
Yomiy  V.  Bransford,  12  Lea,  232;  Reiss  v.  N.  Y.  Steam  Co., 
128  N.  Y.  103 ;  Texas  f  Pacific  Ry.  Co.  v.  BarreU,  166  U.  S. 
617 ;  Bradford  Glycerine  Co.  v.  Manufacturing  Co,,  60  Ohio 
St.  560.  Vide  also  Nytro  Glycerine  Case^  15  Wall.  524,  and 
Richmond  ^  D.  Ry.  v.  Elliott,  149  U.  S.  266.  This  array  of 
strong  and  well-considered  cases,  reviewing  the  law  appli- 
cable to  the  inquiry,  supported  by  the  most  cogent  reason 
and  presenting  irrefragable  arguments,  satisfies  us  that  it  is 
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the  law  of  the  United  States  that  proof  of  the  explosion  of 
a  steam  boiler  under  these  circumstances  does  not  make  out 
a  prima  facie  case.  When,  therefore,  we  conclude,  as  we 
must,  that  the  plaintiff  offered  no  proof  of  any  specific  act 
of  negligence  from  which  the  jury  could  rightly  conclude 
the  explosion  was  the  result  of  negligent  acts  or  negligent 
omissions  by  Gumry  &  Greiner,  the  court  very  properly 
granted  a  nonsuit. 

There  is  but  one  other  proposition  to  which  we  need  ad- 
vert, and  to  this  we  need  revert  but  casually.  There  was 
an  attempt  made  to  show  that  Lescher,  the  engineer  em- 
ployed by  Gumry  &  Greiner,  was  a  man  of  intemperate  habits 
and  an  unfit  person  to  be  entrusted  with  the  management 
and  operation  of  the  boiler,  and  perhaps  some  evidence  of- 
fered to  the  point  that  on  the  night  of  the  explosion  he  was 
intoxicated  and  unfit  for  duty,  though  the  proof  did  not  tend 
to  show,  nor  was  there  any  offered  to  show  that  he  was  on 
duty  at  the  time  he  was  seen  to  be  intoxicated.  The  coun- 
sel's statement  as  to  what  he  intended  to  prove  was  very 
broad,  but  such  was  not  his  offer,  nor  did  his  questions  as 
put  accord  with  what  he  stated  he  intended  to  prove.  It 
only  presents  the  naked  question  whether  it  can  be  shown 
in  a  case  like  this  that  the  engineer  in  charge  of  the  boiler 
was  a  man  of  dissipated  habits  and  a  person  unfit  to  be  en- 
trusted with  the  management  of  the  boiler,  when  the  intoxi- 
cation is  in  no  manner,  by  testimony  or  by  offer,  connected 
with  the  accident  itself.  In  other  words,  when  the  plain- 
tiff fails  to  offer  to  prove,  or  fails  to  prove,  that  the  dissi- 
pated servant  was  in  charge  of  the  boiler  at  the  time  the  ex- 
plosion happened,  or  that  he  did  or  failed  to  do,  at  the  time 
of  the  explosion,  what  a  reasonably  prudent  and  careful  ser- 
vant would  have  done,  thereby  contributing  to  the  injury, 
may  his  habits  be  made  a  matter  of  evidence  ?  As  already 
suggested,  we  do  not  regard  this  inquiry  as  a  pivotal  one. 
If  the  plaintiff  had  offered  to  prove,  or  had  attempted  to 
prove,  that  an  act  of  a  dissipated  servant  at  the  time  con- 
tributed to  the  injury,  then  he  might  have  gone  quite  a  long 
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ways  in  making  the  proof  essential  to  show  negligence  or 
proved  a  fact  from  which  the  jury  would  have  been  war- 
ranted to  conclude  the  explosion  happened  because  of  the 
negligence  of  the  owners.  Failing  to  go  to  this  extent,  and 
we  think  it  is  quite  clear  this  is  true,  we  do  not  regard  the 
admission  or  rejection  of  the  proof  as  of  much  consequence 
or  that  for  the  error,  if  it  was  one,  the  case  should  be  re- 
versed. When  we  conclude  as  we  do,  the  plaintiff  wholly 
failed  to  show  any  negligence  either  in  omission  or  commis- 
sion, and  failed  to  prove  or  offer  to  prove  that  a  negligent 
act  of  a  dissipated  servant  contributed  to  the  injury,  then 
we  are  brought  face  to  face  with  the  premise  heretofore  es- 
tablished that  the  plaintiff  has  failed  to  sustain  his  burden 
by  showing  aflSrmatively  that  Gumry  &  Greiner  were  negli- 
gent Had  the  evidence  been  introduced  it  would  in  no 
manner  have  tended  to  prove  negligence  from  which  the 
jury  could  conclude  the  explosion  was  the  result  of  what  the 
owners  did  or  failed  to  do.  We  have  grave  doubts,  however, 
whether  this  evidence  is  admissible  unless  there  be  some 
direct  proof  to  the  point  that  the  negligence  of  the  dissi- 
pated servant  contributed  to  the  injury,  and  that  the  injury 
resulted  from  something  which  was  done  or  from  something 
which  ought  to  have  been  done  by  the  dissipated  servant 
who  was  on  duty  at  the  time  the  injury  occurred.  Tliis  seems 
to  be  a  principle  established  by  the  authorities  though,  as  we 
have  already  said,  we  do  not  regard  this  as  a  fundamental 
inquiry  essential  to  the  disposition  of  the  case.  Warner  v. 
N.  Y.  Central  Ry.,  44  N.  Y.  465  ;  McNally  v.  Colwell,  91  Mich. 
527;  Huntingdon  V.  Decker,  82  Pa.  St  119;  Ward  v.  iJy., 
85  Wis.  601 ;  Sullivan  v.  Salt  Lake  City,  13  Utah,  122.  We 
readily  concede  that  in  the  Pennsylvania  case  cited,  when  it 
went  up  again  to  the  supreme  court,  the  admission  of  the  evi- 
dence of  the  dissipated  habits  of  one  of  the  employees  was 
upheld,  but  the  case  shows  that  the  testimony  not  only  tended 
to  prove  the  incompetency  of  the  employee  but  tended  to 
show  that  the  collision  was  the  result  of  this  employee's  care- 
lessness.    Railroad  Co.  v.  Decker,  84  Pa.  St  419. 
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We  are  not  prepared  to  hold  otherwise,  nor  do 
what  our  conclusion  would  be,  nor  do  we  intend  t( 
what  it  might  be  under  circumstances  like  those, 
hold  is,  that  there  is  nothing  in  the  case  to  show, 
ing  which  tended  to  show,  nor  in  fact  anything  iu 
which  tended  to  prove  that  the  explosion  was  the 
any  negligent  act  of  the  alleged  dissipated  serva] 
being  true,  we  discover  no  error  in  the  rejection  of 
mony. 

It  is  quite  evident  from  what  we  have  stated,  th 
was  in  our  judgment  right  and  proper,  and  the  judj 
tered  thereon  ought  to  be,  and  accordingly  is  affirm 
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ABSTRACTS  OP  RECORD:  S60  APPELLATE  PRACTICE. 
AGENCY  :  See  PRINCIPAL  AND  AGENT. 

AMENDMENTS; 

Practiob — Pleading — Harmless  Ebbob. — ^Tbe  denial  of  a  motion 
for  leave  to  amend  an  answer  is  not  reversible  error  where  no  proof 
offered  was  rejected  on  account  of  the  absence  from  the  answer  of  the 
allegation  proposed  by  the  amendment  and  where  defendant  suffered  no 
injury  by  reason  of  the  denial  of  the  motion  even  though  it  was  erroneous. 
The  Denver  Consolidated  Tramway  Co,  v,  Riley,  132. 

Pleading — Striking  out.— An  amended  pleading  that  merely  re* 
states  the  substance  of  the  old  pleading  in  a  different  form  is  not  an 
amendment  and  is  properly  stricken  out.    Rittmaster  v,  Richner,  361. 

Practicr — Summons. — A  summons  signed  by  an  attorney  is  subject 
to  amendment  by  the  court    Erdman  et  at.  v.  Hardesty,  395. 

Practioe— Summons — Misnomer. — In  an  action  upon  a  promissory 
note  where  the  complaint  correctly  stated  the  names  of  the  makers,  but 
the  summons  misstated  the  middle  initial  of  one  of  the  defendants,  and 
the  summons  was  served  upon  the  right  defendant  and  he  appeared 
specially  to  move  to  quash  the  summons,  his  motion  to  quash  was  prop- 
erly overruled,  aiid  the  summons  was  properly  amended  upon  motion  of 
plaintiff  by  inserting  the  proper  initial.    lb. 

APPEALS  AND  WRITS  OP  ERROR: 

DrvoRGE  AND  Alimony — JURISDICTION. — The  court  of  appeals  has  no 
jurisdiction  to  review  on  appeal  or  writ  of  error  a  judgment  of  divorce. 
Eickhoffv.  Eickhoff,  127. 

Same. — a  judgment  for  alimony  pendente  lite  in  a  divorce  suit  is  an 
incident  to  the  main  suit  for  divorce,  and  although  an  appeal  may  be 
taken  from  such  judgment  or  order  without  waiting  the  final  determina- 
tion of  the  suit  for  divorce,  the  court  of  appeals  has  no  appellate  juris- 
diction over  such  judgment  or  order.    lb. 

APPEAL  BONDS:  See  BONDS. 
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APPELLATE  PRACTICE: 

FiNDiHQs  OF  Fact — Contract. — The  findings  of  fact  of  the  trial 
court  based  upon  coDflicting  evidence  will  not  be  disturbed  on  appeal 
unless  manifestly  against  the  weight  of  the.  evidence,  and  this  rule  ap- 
plies even  though  there  was  a  contract  to  be  construed  where  the  con- 
tract was  so  indefinite  as  to  admit  parol  evidence  to  explain  it,  and 
where  the  controlling  question  was  the  matter  of  fact  as  to  whether 
the  contract  had  been  complied  with.     Teatjer  v.  Clark  et  al.,  40. 

Appeal  Bond. — On  appeal  from  a  Judgment  in  the  county  court  in 
a  case  that  originated  befui*e  a  police  magistrate,  the  sufiBciency  of  the 
appeal  bond  filed  with  the  police  magistrate  cannot  be  raised  in  the 
court  of  appeals  if  it  was  not  questioned  in  the  county  court  The  Peo- 
ple V,  8UU,  43. 

Abstract  op  Record. — Where  the  printed  abstract  of  record  contains 
nothing  from  which  the  court  can  determine  whether  or  not  evidence 
was  improperly  rejected,  the  court  will  not  resort  to  the  record  on  be- 
half of  the  party  who  prepared  the  abstract  to  determine  an  assignment 
of  error  based  on  that  ground.    Leech  et  al,  v,  demons^  45. 

Record— Opinion  of  Trial  CoqRT. — The  incorporation  of  the  opin- 
ion of  the  trial  judge  in  the  record  on  appeal  is  a  commendable  and 
proper  practice,  and  the  appellate  court  will  resort  to  such  opinion  to 
ascertain  the  basis  on  which  he  rests  his  conclusions.  The  Colo.  Fuel 
A  Iron  Co.  v.  The  State  Board  of  Land  CommiasionerSt  84. 

Cross  Assignment  of  Errors. — Appellees  and  defendants  in  error 
have  a  right  to  file  cross  assignments  of  error  and  thereon  obtain  the 
opinion  of  the  appellate  court  to  guide  the  lower  court  in  a  subsequent 
trial  in  case  of  reversal.    lb. 

Findings  of  Trial  Court — Presumptions — Legautt  of  Meeting 
OF  Land  Board— Notice  to  Members. — On  the  question  as  to  whether 
a  special  meeting  of  the  state  board  of  land  commissioners  at  which 
one  of  the  members  was  not  present  was  a  legal  meeting  where  the  evi- 
dence was  confiicting  as  to  the  service  of  notice  on  the  absent  member, 
the  finding  of  the  lower  court  in  favor  of  the  presumption  that  the 
register  did  his  duty  and  served  the  notice  will  be  sustained  by  the 
appellate  court    lb. 

Former  Appeal — Res  Judicata. — On  a  second  appeal  the  decision 
in  the  former  appeal  is  the  law  of  the  case  only  as  to  questions  consid- 
ered on  the  former  appeal.  Although  the  questions  raised  on  the  second 
appeal  might  have  been  presented  on  the  former  hearing,  if  it  plainly 
appears  they  were  not  raised  or  discussed,  the  court  is  not  precluded 
by  the  former  decision  from  an  examination  of  such  questions.  The 
Sprague  Investment  Co.  v.  The  Mouat  Lumber  and  Inv.  Co..,  107. 

Jurisdiction. — An  appellate  court  may  of  its  own  motion  raise  the 
question  of  jurisdiction,  and,  if  there  is  any  doubt  about  it,  it  is  its  duty 
to  do  so,  and  if  convinced  that  it  has  no  Jurisdiction,  to  dismiss  the 
case.    Eickhoffv.  Eickhoff^  127. 
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APPELLATE  PRACTICE— Continued. 

Pleading— Amendment — Harmless  Erbor. — The  denial  of  a  mo- 
tion for  leave  to  amend  an  answer  is  not  reversible  error  where  no  prdOf 
offered  was  rejected  on  account  of  the  absence  from  the  answer  of  the 
allegation  proposed  by  the  amendment  and  where  defendant  suffered 
no  injury  b^  reason  of  the  denial  of  the  motion  even  Ihough  it  was  erro- 
neous.    The  Denver  Con,  Tramway  Co,  v,  Riley^  132. 

Abstbact  of  the  Record.— The  appellate  court  will  confine  its  in- 
vestigation on  behalf  of  the  appellant  or  plaintiff  in  error  to  what  he 
has  seen  fit  to  bring  to  the  attention  of  the  court  in  his  printed  abstract 
of  the  record.    lb. 

Motion  for  New  Trial— Excessive  Damage — REMrmruB— Harm. 
LESS  Error. — On  motion  for  a  new  trial  on  the  ground  that  the  verdict 
was  excessive,  where  the  court  required  the  plaintiff  to  remit  part  of 
the  amount,  if  error,  it  was  an  error  against  the  plaintiff  and  could  not 
prejudice  the  defendant  and  is  no  ground  for  reversal  on  defendant's 
appeal.     SUU  v,  Havoen^  157. 

Trial— Objections.— Where  on  appeal  it  does  not  appear  that  ap- 
pellant objected  in  the  trial  court  to  the  manner  of  trial  or  to  the  method 
adopted  to  ascertain  the  facts,  such  objections  cannot  be  raised  in  the 
appellate  court.     Strasaheim  v.  Cole  et  al,,  164 

Abstract  of  Record. — The  appellate  court  will  confine  its  investi- 
gation on  behalf  of  the  appellant  or  plaintiff  in  error  to  the  abstract  of 
the  record  furnished  by  him.    lb. 

Assignments  of  Error  —  Evidence. —  Assignments  of  error  that 
merely  state  that  **  the  court  erred  at  the  trial  in  receiving  incompetent 
testimony  over  the  objection  and  exception  of  appellant,'*  and  **  the 
court  erred  in  rejecting  competent  evidence  in  the  case,  offered  by  ap- 
pellant,'' are  not  sufficiently  specific  to  raise  such  questions  on  ap- 
peal,   lb. 

Presumption.— Where  on  appeal  the  abstract  shows  that  a  judgment 
was  rendered  but  fails  to  show  the  proceedings  of  the  trial  court,  it  will 
be  presumed  that  the  proceedings  were  correct  and  the  judgment  will 
be  affirmed.    lb. 

Presumption— Affidavit  in  Replevin.— On  appeal  from  a  judg- 
ment in  replevin  if  the  abstract  does  not  contain  the  affidavit  it  will  be 
presumed  that  it  was  made  by  a  person  qualified  to  make  it  MiUer  v, 
Graf,  167. 

Instructions. — One  cannot  object  on  appeal  to  a  failure  of  the  trial 
court  to  submit  an  issue  to  the  jury  where  he  asks  for  no  instruction 
on  the  issue  and  makes  no  definite  objections  to  the  instructions  as  given, 
nor  indicates  to  the  court  the  proposition  on  which  he  relies.  BaiXy  v, 
Camduff,  169. 

Abstract  of  Record. — An  appellate  court  will  not  examine  the  bill 
of  exceptions  to  determine  whether  the  evidence  was  such  as  to  make 
an  instruction  asked  by  plaintiff  and  refused  by  the  court  applicable. 
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If  parties  assign  errors  on  any  question  which  necessitates  an  examina- 
tion of  the  evidence,  they  most  put  into  the  abstract  the  evidence  nec- 
essary to  be  examined  to  determine  the  question.  Beck  o.  Trimble  et 
aL,  195. 

Prksumptioms.— On  appeal  the  presumption  is  always  in  favor  of  the 
regularity  of  the  proceedings  in  a  court  of  record,  and  that  the  verdict 
and  Judgment  were  correct  and  based  upon  proper  evidence,  until  the 
contrary  is  shown.    lb. 

Abstbact  of  Rbcobd — Pbbsumption.— Where  the  abstract  contains 
nothing  to  show  that  there  was  error  in  rendering  a  decree,  the  correct- 
ness of  the  decree  will  be  presumed.  Antlers  Land  dfc  Reservoir  Co,  r. 
Fesler,  201. 

Sales — Delivbby— Evidence. — In  an  action  for  the  value  of  hay 
cut  by  plaintiffs  for  defendants  and  stacked  on  defendants'  premises 
and  which  was  destroyed  by  fire  before  it  was  measured  to  determine 
the  amount  on  which  to  compute  the  purchase  price,  where  the  issue 
was  as  to  whether  the  delivery  was  complete  before  the  measurement, 
or  whether  the  measurement  was  a  condition  precedent  to  delivery,  and 
the  evidence  as  to  when  and  how  the  measurement  was  to  be  made  was 
conflicting  and  was  submitted  to  the  jury  under  proper  instructions,  the 
verdict  of  the  jury  in  favor  of  plaintiffs  will  not  be  disturbed.  Young 
Bros,  r.  Minkler  et  al.y  204. 

Fbaudulent  Conveyance— Evidence.— Where  the  evidence  of  the 
parties  to  a  trust  deed  from  a  husband  to  his  wife  and  its  transfer  to  a 
brother  of  the  husband  was  confused,  evasive  and  contradictory  as  to 
the  ccmsideration,  and  a  subsequent  mortgagee  testified  that  at  the  time 
of  the  execution  of  his  subsequent  mortgage  the  parties  to  the  former 
trust  deed  told  him  it  was  executed  only  for  the  purpose  of  protecting 
the  husband  from  his  creditors  and  that  it  had  been  released  by  an  un- 
recorded deed,  a  finding  of  the  trial  court  that  the  trust  deed  was  vol- 
untary and  as  ta  the  subsequent  purchaser  fraudulent  and  void,  will 
not  be  disturbed.     Kelly  v,  Atkins  et  cd.,  208. 

Complaint  Insufficient  to  State  Cause  of  Action. — Where  a 
complaint  stated  no  cause  of  action  against  appellant  and  the  irregularity 
is  challenged  by  an  assignment  of  error,  the  appellant  is  entitled  to  be 
heard  regardless  of  errors  in  the  prosecution  of  proceedings  to  set  aside 
the  judgment.     Schweizer  v,  Man^eld  et  ai.,  230. 

Same. —  Where  the  pleading  and  proof  are  wholly  insufficient  to 
support  a  judgment,  the  judgment  cannot  stand  whatever  errors  or  irreg- 
ularities may  have  otherwise  been  committed.     lb. 

Abstbact  of  Recobd. — Where  an  action  was  brought  upon  numerous 
assigned  claims  and  the  complaint  contained  as  many  causes  of  action 
and  the  allegations  of  the  different  causes  of  action  were  exactly  the 
same  except  as  to  amounts  and  names  of  assignors,  on  appeal  it  was  not 
necessary  to  print  the  entire  complaint  in  the  abstract  in  order  to  raise 
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the  question  that  it  did  not  state  a  cause  of  action,  hut  it  was  sufficient 
to  print  one  cause  of  action  in  full  in  the  abstract  and  state  that  the 
other  causes  were  the  same  except  as  to  amounts  and  names.  The  Lit- 
tle Valeria  Mining  and  Milling  Co,  v.  IngersoU^  240. 

Findings  of  Trial  Coubt — Contbacts.— Where  the  question  as  to 
whether  a  contract  was  or  was  not  made  was  purely  a  question  of  fact, 
dependent  upon  conflicting  evidence,  and  two  tiial  courts  in  passing 
upon  the  question  found  in  favor  of  the  same  party,  the  finding  is  con- 
clusive on  the  appellate  court.     Owen  v.  Hamburger^  334. 

VERDicrr  CoNOLUSiVB. — A  verdict  of  a  jury  found  upon  conflicting 
evidence,  where  the  evidence  is  sufficient  to  support  the  verdict,  is  con- 
clusive upon  the  appellate  court.     CorHn  et  al,  v,  Dunklee,  337. 

Admission  of  Immatbbial  Evidbnob — Habmlbss  Ebbob. — The  ad- 
mission of  immaterial  evidence  is  not  sufficient  grounds  for  reversal  of 
judgment  where  it  clearly  appears  that  such  evidence  could  not  have 
prejudiced  appellant's  cause.    lb, 

Samb— Stbiking  out  Testimony. — The  admission  of  irrelevant  tes- 
timony is  generally  cured  by  the  court  striking  out  such  testimony  and 
instructing  the  jury  to  disregard  it.     lb. 

Objectionable  Abgument. — Error  assigned  upon  improper  remarks 
of  counsel  in  argument  will  not  be  considered  unless  the  objectionable 
remarks  and  proceedings  thereon  be  preserved  by  bill  of  exceptions.    lb. 

Same. — Error  assigned  on  improper  argument  of  counsel  will  not  be 
considered  unless  the  improper  remarks  be  objected  to  at  the  time  and 
the  court  be  requested  to  direct  the  jury  to  disregard  such  objectionable 
remarks.    lb. 

Vebdict. — The  verdict  of  a  jury  upon  conflicting  evidence  where 
there  is  evidence  to  support  it  is  conclusive  upon  the  appellate  court 
unless  there  is  such  preponderance  and  weight  of  evidence  against  the 
verdict  as  to  make  it  apparent  that  it  was  rendered  from  passion  and 
prejudice.     The  Employ era^  Liability  Assurance  Co.  v.  Morris^  354. 

Pbactice—Admission  of  Incompetent  Evidencb— Habmless  Eb- 
bob.— In  a  trial  to  the  court,  the  admission  of  incompetent  evidence  is 
not  reversible  error  where  the  competent  evidence  was  sufficient  to  sup- 
port the  judgment,  and  under  the  competent  evidence  introduced  the 
judgment  was  right  It  will  be  assumed  that  the  judge  decided  the  case 
on  the  evidence  properly  admitted.     Glass  et  al.  v.  Scott  et  al.,  377. 

INSTBUCTIONS — H  ABMLEss  Ebbob. — A  judgment  will  not  be  reversed 
on  account  of  erroneous  instructions  that  ai*e  not  prejudicial  but  err  in 
favor  of  the  party  seeking  to  reverse  the  judgment.  The  Concordia  Fire 
Insurance  Co.  v.  Koretz,  386. 

Judgments— Execution— Administbatobs.— In  entering  a  judg- 
ment against  an  administrator,  it  is  error  to  award  execution;  the  judg- 
ment in  such  case  should  be  that  it  be  payable  out  of  the  estate  of 
deceased  in  due  course  of  administration,  but  such  error  does  not  make 
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it  necessary  to  remand  such  judgment  to  the  trial  court,  but  the  judg- 
ment in  proper  form  may  be  entered  in  the  appellate  court.  Ki^^atrick 
V.  Haley,  399. 

Abstbact  of  Reoobd. — ^The  appellate  court  is  under  no  obligation  to 
resort  to  the  record  to  ascertain  if  material  eyidenoe  was  introduced  on 
the  trial  not  shown  by  the  abstract.  The  court  has  a  right  to  rely  on 
the  abstract  which  the  appellant  furnishes,  and  if  the  appellee  desires 
more,  it  is  his  duty  under  the  rules  to  present  to  the  court  a  statement 
of  it.     Smith  V.  Stevens,  491. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS: 

DiYiDBNDS— CoLLATBBAL  Seoubity.— The  rulc  that  a  creditor  of 
an  estate  voluntarily  assigned  for  the  benefit  of  creditors,  who  holds 
collateral  security,  is  entitled  to  dividends  on  his  entire  claim  as  filed 
till  the  claim  is  completely  satisfied,  unaffected  by  his  subsequent  dis- 
position of  the  collaterals,  do^s  not  apply  to  a  case  where  the  creditor 
surrenders  his  note  and  the  collateral  to  the  assignee  in  consideration 
of  a  certain  definite  sum  which  was  offered  by  the  assignee  and  accepted 
by  the  creditor  as  a  full  and  complete  settlement  of  the  debt  and  re- 
transfer  of  the  collateral  in  such  manner  as  to  amount  to  a  purchase 
by  the  assignee,  for  the  benefit  of  the  estate,  of  the  note  and  collaterals. 
Hendrie  Bros.  A  Bolthoffv,  Graham,  13. 

Same— SuBRSNDEB  of  Claim  and  CoLLATBBAL8.~The  fact  that  a 
claimant  against  an  estate  holding  collateral  security  was  induced  to 
surrender  his  note  and  the  collateral  to  the  assignee  for  a  certain  sum 
by  a  representation  of  the  assignee  that  in  case  the  claimant  refused  to 
turn  over  the  collateral  at  that  time  he  would  be  held  liable  for  the 
difference  between  the  amount  offered,  which  was  more  than  its  actual 
value  and  the  actual  woi*th  of  the  stock,  would  not  be  sufficient  reason 
to  set  aside  a  settlement  of  the  claim  and  treat  the  payment  as  a  divi- 
dend,   lb* 

ATTACHMENT: 

Release— FoBTHOOMiNG  Boin) — Subsbqubnt  Pubghasebs.— Where 
personal  property  is  attached  and  released  under  a  foi*thcoming  bond 
as  provided  in  sections  111  and  112  of  the  code,  a  subsequent  mortgagee 
or  purchaser  from  the  defendant  without  notice  of  the  attachment,  takes 
the  property  free  from  lien  of  the  attachment.  Nichols  v.  CTiiUenden, 
Executor,  49. 

Pleading — Fobthcoming  Bond. — In  an  action  by  a  prior  attachment 
creditor  against  a  subsequent  attachment  creditor  and  the  purchaser  of 
the  property  at  a  sale  under  the  subsequent  attachment  for  the  amount 
of  the  judgment  and  to  enforce  the  lien  of  the  prior  attachment  where 
the  property  had  been  released  from  the  prior  attachment  by  a  forth- 
coming bond,  it  is  necessary  to  allege  in  the  complaint  either  that  the 


Digitized  by 


Googk 


Index.  659 

ATTACHMENT— Continued. 

aiBdavit  of  attacbment  in  the  prior  suit  was  not  traversed  or  if  it  was 
traversed  that  tlie  issue  on  the  traverse  was  tried  and  the  attachment 
sustained.  It  is  not  sufficient  to  allege  as  a  legal  conclusion  that  the  at- 
tachment lien  was  not  waived,  relinquished  or  released  hut  remained  as 
an  existing  lien.  The  Hallack  Painty  OH  and  Glaaa  Co.  v.  The  Denver 
Nat,  Bank  et  al,  79. 

Limitation— Suit  Against  Sheriff  for  Conversion  of  Funds.— 
Wliere  a  sheriff  converted  to  his  own  use  money  received  from  the  sale 
of  property  under  a  writ  of  attachment,  limitation  would  not  hegin  to 
run  against  an  action  hy  the  attachment  plaintiff  on  the  official  bond 
of  the  sheriff  to  recover  the  money  converted  until  final  judgment  was 
entered  in  the  attachment  suit  in  favor  of  plaintiff,  both  as  to  the  at- 
tachment defendant  and  an  intervener  claiming  the  property.  The 
People /or  the  use  of  Schayer  «.  Kendall  et  ai.,  175. 

Sheriffs— Liability  of  Sureties — Conversion  of  Funds. — ^Wbei-e 
money  came  into  the  hands  of  a  sheriff  by  sale  of  perishable  property 
under  a  writ  of  attachment  and  pending  the  litigation  in  the  attacbment 
suit  but  after  the  sale  of  the  property,  the  sheriff ^s  term  of  office  ex- 
pired and  he  was  re-elected  and  gave  a  new  official  bond  and  when  the 
attachment  suit  was  ended  the  sheriff  defaulted  in  the  payment  of  the- 
attachment  fund,  the  sureties  on  his  official  bond  at  the  time  of  the 
execution  of  the  writ  and  sale  of  the  property  were  liable  for  his  de- 
fault   lb. 

Defendant  Concealing  Himself— Affidavit.— Where  a  plaintiff 
in  an  attachment  suit  had  addressed  several  letters  to  the  defendant  at 
his  place  of  residence  and  received  no  answer  and  had  been  told  by  de- 
fendant's neighbors  that  he  had  left  the  country  and  the  defendant  had 
failed  to  keep  an  appointment  made  with  plaintiff  to  meet  him  and  settle 
the  claim,  he  was  justified  in  making  an  affidavit  that  defendant  was 
concealing  himself  so  as  to  avoid  service  of  process.  Brewer  v.  Mock 
et  al.f  454. 

Same. — To  justify  an  affidavit  for  attachment  on  the  ground  that  de- 
fendant was  concealing  himself  so  as  to  avoid  service  of  process,  it  is 
not  necessary  to  make  positive  proof  that  defendant  was  concealing 
himself  to  avoid  sei-vice.  It  is  enough  if  sufficient  facts  are  shown  to 
justify  a  belief  of  such  in  the  mind  of  a  reasonable  person.     lb. 

HusRAND  AND  WiFE — FRAUDULENT  CONVEYANCE.- A  husbaud  ex- 
ecuted a  trust  deed  to  land  and  certain  shares  of  ditch  company  stock 
and  afterwards  sold  and  transferred  the  property,  subject  to  the  trust 
deed,  to  O.  O.  failing  to  redeem,  the  trust  deed  was  foreclosed  and  the 
wife  of  the  grantor  became  the  purchaser,  paying  in  cash  the  interest 
and  costs  of  foreclosure  and  executed  a  new  mortgage  on  the  land  and 
part  of  the  ditch  stock  to  the  beneficiary  in  the  former  trust  deed  to 
secure  the  principal  of  his  debt  and  afterwards  sold  the  property  mort- 
gaged, subject  to  the  mortgage,  and  retained  the  balance  of  the  ditch 
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stock.  In  the  absence  of  a  showing  that  the  transfer  of  the  property  to 
O.  and  the  purchase  by  the  wife  at  the  foreclosure  sale  were  parts  of 
une  general  scheme  to  place  the  property  beyond  the  reach  of  the  hus- 
band's creditors,  it  was  held  that  the  facts  did  not  show  a  fraudulent 
conveyance  of  the  husband's  property  such  as  would  support  an  attach- 
ment on  that  ground.    Loveland  v,  Kearney,  468. 

UusrAlNd  and  Wife — Pbefbbbsd  Gbbditobs — Attaohmbht. — A 
husband  may  make  his  wife  a  preferred  creditor  in  paying  to  her  a 
bona  fide  debt,  and  other  creditors  have  no  legal  grounds  of  complaint. 
An  honest  transfer  of  property  by  a  husband  to  his  wife  in  satisfoction 
of  a  prior  obligation  cannot  be  made  the  basis  of  a  proceeding  in  attach- 
ment,   lb. 

Laches. — Where  a  judgment  creditor  for  eight  years  made  no  effort 
to  collect  his  judgment,  during  nearly  all  of  which  time  the  judgment 
debtor  had  property  out  of  which  the  judgment  could  have  been  col- 
lected, and  in  the  mean  time  the  debtor  acquired  property  and  trans- 
ferred it  to  his  wife  in  payment  of  an  antecedent  debt,  the  judgment 
creditor  is  not  entitled  to  an  attachment  on  the  ground  of  the  fraudulent 
disposition  of  his  property  by  the  debtor.    lb. 

Transfer  of  Property— Intent  of  Debtor.— To  justify  an  attach- 
ment on  the  ground  that  the  debtor  has  transferred  his  property  so  as 
to  hinder  or  delay  his  creditors,  it  is  not  necessary  to  show  that  the 
transfer  was  made  with  a  dishonest  motive  or  with  a  purpose  to  cheat 
creditors  and  deprive  them  of  the  power  ever  to  realize  on  their  claims. 
If  a  debtor  assigns  or  transfers  his  property  for  the  purpose  of  hinder- 
ing or  delaying  his  creditors  in  the  collection  of  their  claims,  his  act  is 
fraudulent  within  the  meaning  of  the  law  and  will  justify  an  attachment 
although  he  may  intend  that  eventually  the  proceeds  of  the  property 
shall  be  applied  to  the  payment  of  their  claims,  and  honestly  believes 
that  by  preventing  them  from  sacrificing  his  property  they  will  ulti- 
mately realize  more  money.    Curran  v.  Bothachild  et  ol.,  497. 

ATTORNEYS'  FEES: 

Corporations.— Attorneys'  fees  for  services  in  preparing  articles  of 
incorporation,  filing  them,  etc.,  are  proper  charges  against  the  corpora- 
tion.    Freeman  Improvement  Co.  v.  Oebom,  488. 

Same— Ratification. — Where  an  attorney  at  the  request  of  an  incor- 
porator who  afterwards  became  president  of  the  incorporation  performed 
services  in  preparing  the  incorporation  papers  and  afterwards  continued 
to  perform  services  upon  the  request  of  the  president,  and  the  corpora- 
tion having  knowledge  of  the  attorney's  account  made  frequent  pay- 
ments by  checks  of  the  corporation,  the  corporation  will  be  held  to  have 
ratified  the  acts  of  its  president  in  contracting  the  indebtedness,  and  is 
estopped  to  deny  it.    lb. 

Mining  Lease— Partnership— Action  to  Dissolvs— Rboxivxr- 
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HHip^LiABiLiTT  FOB  BxPBNSBS.— Where  certain  partners  in  a  partner- 
ship for  leasing  and  working  a  mine,  in  which  the  lease  required  the  con- 
Unuous  working  of  the  mine,  hrought  an  action  against  other  partners  for 
dissolution  of  the  partnership  and  for  an  accounting,  and  asked  for  and 
procured  the  appointment  of  a  receiver,  who,  in  accordance  with  their 
petition,  was  directed  by  the  court  to  take  i>o8session  of  and  work  the 
mine,  extract,  mine  and  ship  ore  to  the  best  interest  of  the  property, 
and  from  the  proceeds  to  pay  all  laborers  and  other  expenses  connected 
with  the  mining  and  treatment  of  the  ore,  and  the  balance  of  the  proceeds 
to  be  deposited  with  the  clerk  of  the  court  pending  the  accounting  be- 
tween the  partners,  and  the  working  of  the  mine  proving  unprofitable 
there  was  a  deficiency  in  the  proceeds  to  pay  the  expenses  of  the  receiver 
in  working  the  mine,  field  that  plaintiffs  were  liable  to  the  receiver  for 
such  deficiency,  and  a  judgment  was  properly  entei-ed  against  them  and 
in  favor  of  the  receiver  for  such  expense,  including  compensation  for 
the  receiver  and  attorneys*  fees  incurred  in  resisting  plaintiffs'  objec- 
tions to  his  report     Welsh  et  al,  v.  Renehaw  et  oZ.,  526. 

Samb. — Where  the  court  has  personal  knowledge  as  to  the  necessity  of 
appointment  of  counsel  for  a  receiver  and  the  services  rendered,  proof 
is  not  required  as  to  the  necessity  of  such  employment,  or  of  the  value 
of  the  services,  but  the  court  may  allow  the  compensation  upon  his  own 
personal  knowledge.    lb, 

Samb. — ^The  allowance  of  compensation  to  receivers  for  their  services 
and  for  attorneys'  fees  is  largely  in  the  discretion  of  the  court  and  his 
action  therein  will  not  be  interfered  with  on  appeal,  unless  it  appears 
there  has  been  an  abuse  of  discretion.    lb, 

BILLS  AND  NOTES: 

DiyiDBNDS--CoLi.ATBBAL  Sbcubitt.— The  rule  that  a  creditor  of  an 
estate  voluntarily  assigned  for  the  benefit  of  creditors,  who  holds  col- 
lateral security,  is  entitled  to  dividends  on  his  entire  claim  as  filed  till 
the  claim  is  completely  satisfied,  unaffected  by  his  subsequent  disposi- 
tion of  the  collaterals,  does  not  apply  to  a  case  where  the  creditor  sur- 
rendera  his  note  and  the  collateral  to  the  assignee  in  consideration  of  a 
certain  definite  sum  which  was  offered  by  the  assignee  and  accepted  by 
the  creditor  as  a  full  and  complete  settlement  of  the  debt  and  retransf er 
of  the  collateral  in  such  manner  as  to  amount  to  a  purchase  by  the  as- 
signee, for  the  benefit  of  the  estate,  of  the  note  and  collaterals.  Henr 
drie  Bros,  <fc  Bolthoffv.  Graham,  13. 

Sabcb— Subbbndbb  of  Claim  and  Ck>LLATBBAL8.— The  fact  that  a 
claimant  against  an  estate  holding  collateral  security  was  induced  to 
surrender  his  note  and  the  collateral  to  the  assignee  for  a  certain  sum 
by  a  representation  of  the  assignee  that  in  case  the  claimant  refused  to 
turn  over  the  collateral  at  that  time  he  would  be  held  liable  for  the 
difference  between  the  amount  offered,  which  was  more  than  its  actual 
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value  and  the  actual  worth  of  the  stock,  would  not  be  sufficient  reason 
to  set  aside  a  settlement  of  the  claim  and  treat  the  payment  as  a  divi- 
dend,   lb. 

Chattel  Mobtgagb— Effrct  of  New  Mobtgagb.— Where  a  debt 
is  secured  by  a  chattel  moitgage  the  taking  of  a  new  note  and  new 
chattel  mortgage  to  secure  it,  does  not  of  itself  and  necessarily  extin- 
guish the  old  debt  or  the  first  chattel  mortgage.  Hobkirk  v,  Wairiek 
et  oi.,  181. 

Same. — Where  a  chattel  mortgage  being  about  to  become  dne  the 
mortgagor  executed  newnutes  and  a  new  chattel  mortgage  on  same 
property  without  any  release  or  agreement  to  release  the  old  mortgage, 
but  the  attorney  for  the  moitgagees  delivered  the  old  mortgage  to  the 
mortgagor  and  before  the  new  mortgage  was  placed  on  record  an  exe- 
cution was  levied  upon  the  property,  whei-eupon  the  old  chattel  mortk 
gage  was  returned  by  the  mortgagor  to  the  mortgagee,  held^  that  the 
first  chattel  mortgage  was  not  released  and  that  the  mortgagees  were 
entitled  to  possession  of  the  property  as  against  the  sheriff  under  the 
execution.    lb. 

Indorsement — Joint  Makeb. — Where  a  third  person  writes  his  name 
upon  the  back  of  a  note  before  delivery  to  the  payee  and  there  is  noth- 
ing to  indicate  the  intention  of  the  parties,  prima /acie,  he  is  chargeable 
as  a  joint  maker,  and  without  reference  to  the  time  when  he  put  his 
name  upon  the  note,  if  he  participated  in  the  consideration  for  which 
it  was  given,  he  must  be  considered  an  original  promisor.  Court  Val- 
halla No.  16,  Foresters  qf  America,  v.  Olson  et  oL,  243. 

Same— Pleading — Inconsistent  Defense. — In  an  action  against 
one  who  wrote  his  name  on  the  back  of  a  note  wherein  it  is  sought  to 
charge  him  as  a  joint  maker,  an  answer  that  alleges  that  defendant  was 
induced  to  indorse  the  note  by  false  representations  of  plaintiff  to  the 
effect  that  the  pnncipal  maker  of  the  note  as  plaintlfTs  treasurer  had 
defaulted,  and  was  indebted  to  phiintiff  and  that  defendant  was  liable 
as  surety  on  his  official  bond  and  that  the  indolsement  was  made  as 
collateral  security  to  secure  the  amount  <if  the  indebtedness  when  deter- 
mined, is  inconsistent  with  and  contradictory  of  any  theory  that  defend- 
ant signed  the  note  as  an  indorser  and  not  as  a  joint  maker.    lb. 

False  Representations. — In  an  action  against  a  joint  maker  of  a 
promissory  note,  an  answer  that  defendant's  signature  was  obtained  by 
a  false  representation  by  plaintiff  that  the  principal  maker  for  whom 
defendant  was  surety  was  indebted  to  plaintiff,  which  representation 
was  false,  that  said  principal  maker  was  not  indebted  to  plaintiff,  states 
a  good  defense  to  the  action.    76. 

Same.— In  an  action  against  a  joint  maker  of  a  note,  an  answer  that 
defendant's  signature  was  obtained  by  a  false  representation  by  plain- 
tiff that  a  bond  signed  by  defendant  was  valid  and  defendant  was  legally 
Uf^ble  thereoi^  when  in  fact  the  bond  was  void  states  no  defense  to  U^ 
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action,  as  the  representation  as  to  the  validity  of  the  bond  and  defend- 
ant's liability  thereon,  was  only  an  expression  of  opinion  on  a  question 
of  law  and  not  a  representation  of  fact  that  would  constitute  fraud  if 
untrue.    lb. 

Tbusts  and  Tbustbes — EscBOW — LiABiiiiTY  OF  Tbustee. — Where 
a  grautor  and  grantee  deposited  with  a  bank  in  escrow  a  deed  to  a  cer- 
tain lot  together  with  a  check  of  the  vendee  payable  to  the  bank  drawn 
on  a  distant  bank,  with  an  agreement  that  the  escrow  bank  was  to  de- 
liver the  deed  to  the  vendee  upon  the  collection  of  the  check  and  a 
deposit  by  the  vendee  of  certain  capital  stock  in  a  mining  company,  and 
the  check  when  collected  was  to  be  placed  to  the  credit  of  the  vendor, 
and  the  bank  sent  on  the  check  for  collection  which  was  paid  by  a  re- 
turn of  a  draft  of  the  payee  bank  on  a  Chicago  bank,  and  after  receiving 
the  Chicago  draft  the  escrow  bauk  received  a  i-equest  from  the  vendee 
to  return  his  check  if  not  collected,  for  the  reason  that  he  was  not  satis- 
fied with  the  title,  and  the  bank  on  which  his  check  was  made  also  re- 
quested a  return  of  the  Chicago  draft  which  was  returned,  in  an  action 
by  the  vendor  against  the  escrow  bank  for  the  amount  of  the  check, 
held  that  the  defendant  was  the  trustee  for  the  vendor  to  collect  the 
check,  and  that  the  receipt  of  the  Chicago  draft  in  payment  of  the  check 
was  a  collection  of  the  check,  and  it  was  defendant's  duty  to  convert 
the  draft  into  money  and  place  the  same  to  the  vendor's  credit,  and  for 
its  failure  to  do  so,  and  for  its  wrongful  return  of  the  draft  it  was  liable 
to  plaintiff  for  the  amount  of  the  check  with  interest.  Or  egg  v.  The 
Bi-MetaUic  Bank,  251. 

Stoppage  in  Tbansitu — Negotiable  Papeb.— The  vendor  of  ne- 
gotiable paper  has  a  right  of  stoppage  in  transitu  in  case  of  the  interven- 
ing insolvency  of  the  vendee,  but  he  must  exercise  the  right  before  the 
paper  comes  to  the  vendee's  possession.    lb, 

EscBow — Estoppel. — Where  a  deed  was  deposited  in  escrow  with  a 
bank  together  with  the  check  of  the  vendee,  with  instructions  to  deliver 
the  deed  to  the  vendee  upon  collection  of  the  check  and  to  place  the 
proceeds  of  the  check  to  the  credit  of  the  vendor,  and  the  check  was 
paid  by  a  bank  draft  and  the  escrow  bank  voluntarily  returned  the  draft, 
in  an  action  by  the  vendor  against  the  escrow  bank  for  the  amount  of 
the  check,  the  defendant  is  estopped  to  say  that  it  did  not  receive  the 
money  on  the  check  when  by  its  own  voluntary  act  it  put  it  out  of  its 
power  to  receive  it.    16. 

Intbbest — Pleading — ^Evidence. — ^Where  a  note  provided  for  the 
payment  of  a  certain  rate  of  interest  after  maturity,  in  an  action  upon 
the  note  an  answer  that  alleged  that  it  was  not  intended  by  the  parties 
that  interest  at  that  rate  should  ever  be  collected,  but  that  the  provision 
for  interest  in  the  note  was  designed  merely  as  a  penalty  to  secure  the 
prompt  payment  of  the  indebtedness,  states  no  defense  to  the  action 
and  should  be  stricken  out  on  motion.   Parol  contemporaneous  evidence 
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would  be  inadmissible  to  contradict  or  vary  the  terms  of  the  note  and 
an  averment  of  a  contrary  intention,  without  more,  is  bad.  SeoU  et  al 
0.  Wood,  241. 

Deeds  of  Tbust — Substitute  Trustee— Sale— Suit  fob  Bai^akce 
—Defense.— Where  a  deed  of  trust  provided  that  in  case  of  the  death, 
inability  or  refusal  to  act  of  the  trustee,  the  legal  holder  of  the  note 
might  by  writing  duly  acknowledged,  substitute  another  person  to  act 
in  his  stead,  in  an  action  for  the  unpaid  residue  of  the  note  after  sale 
by  a  substitute  trustee,  an  answer  that  alleged  that  the  appointment  of 
the  substitute  trustee  was  not  recorded  prior  to  the  sale  by  him  and 
that  by  reason  thereof  the  public  were  discouraged  from  buying  the 
property  at  its  full  cash  value,  states  no  defense  to  the  action  and  should 
be  stricken  out  on  motion.  As  the  trust  deed  did  not  provide  for  the 
recording  of  the  appointment  of  the  substitute  trustee,  he  was  under 
no  obligatioo  to  record  such  appointment  before  sale  and  the  fact  that 
it  was  not  recorded  at  the  time  constituted  no  reason  why  the  public 
should  be  discouraged  from  biddiog  at  the  sale.    lb, 

PiiACTicE— Sale  under  Tbust  Deed— Inadequate  Pbicb— Strik- 
ing out  Evidence — Harmless  Ebbob. — ^In  an  action  for  the  unpaid  bal- 
ance of  a  note  secured  by  deed  of  trust  after  foreclosure  of  the  deed  of 
trust  and  sale,  the  striking  out  of  evidence  as  to  the  value  of  the  prop- 
ei-ty  offered  by  defendant  was  not  prejudicial  error  where  the  evidence 
stricken  out  and  all  the  evidence  offered  did  not  show  such  a  difference 
between  the  actual  value  and  the  amount  for  which  it  was  sold  as  to 
cast  suspicion  on  the  sale.    lb. 

Promissory  Notes — ^Demand  of  Payment. — It  is  not  essential  that 
a  demand  be  made  on  the  maker  of  a  note  before  bringing  an  action 
against  him  on  the  note.  A  demand  is  only  a  prerequisite  to  the  en- 
forcement of  the  liability  of  some  third  person  who  stands  in  the  posi- 
tion of  indorser,  guarantor  or  surety  for  the  maker.  Erdtnan  et  al,  r. 
Hardesty,  395. 

Payable  in  Pbopebty— Payment.— The  maker  of  a  promissory  note 
payable  in  property  has  a  right  to  satisfy  the  note  by  payment  in  money. 
Leapold  et  al.  v.  McCartney,  442. 

Chattel  Mortgages— Redemption. — Certain  lumber  dealers  en- 
terad  into  a  contract  with  a  sawmill  man,  whereby  the  latter  was  to 
supply  the  former  with  certain  lumber,  and  the  dealers  furnished  the 
mill  man  with  certaiu  supplies  for  which  they  took  his  note  for  a  certain 
amount  payable  in  lumber  and  secured  by  a  chattel  mortgage  on  the 
mill  and  fixtures.  The  chattel  mortgage  was  given  alone  as  security 
for  the  note  and  not  to  secure  the  contract  to  furnish  lumber.  Held, 
that  the  consideration  of  the  note  was  the  supplies  furnished,  and  it 
might  be  paid  in  money,  and  that  the  assignee  of  the  mortgagor  had  a 
right  to  redeem  from  the  chattel  mortf^e  by  tendering  the  amount  of 
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the  note,  notwithstanding  the  default  of  the  mortgagor  in  his  contract 

to  furnish  lumber.    lb. 

Same.— In  an  action  by  the  assignee  of  a  mortgagor  to  redeem  from 
a  chattel  mortgage  by  tendering  the  amount  in  money  of  a  note  made 
pajrable  in  property,  where  the  answer  alleges  the  contract  to  pay  the 
note  in  lumber,  but  alleges  no  specific  damages  on  account  of  the  failure 
to  deliver  the  lumber,  the  damage  was  the  value  of  the  supplies  fur- 
nished for  which  the  note  was  given,  and  was  liquidated  and  fixed  by 
the  amount  of  the  note  and  was  completely  satisfied  by  the  payment  of 
the  note.    lb. 

Taxes  and  Tax ation— Principal  akd  Agent— Evidence.— Where 
a  nonresident  who  had  loans  outstanding  in  the  state  placed  the  notes 
in  the  hands  of  an  agent  to  hold  for  collection,  with  power  to  receive 
and  receipt  for  money  and  to  release  securities,  but  with  no  authority 
to  liold  or  iuvest  the  money  when  collected,  the  agent  was  not  authorized 
to  list  the  notes  for  taxes,  and  tax  schedules  made  by  such  agent  were 
not  competent  evidence  in  a  proceeding  against  the  estate  of  his  prin- 
cipal for  the  collection  of  taxes.  Hathaway,  Administrator,  ».  Choury, 
Treasurer  qf  Costilla  County,  478. 

Taxes  and  Taxation— Promissory  Notes  due  from  Residents  to 
Nonresidents. — Promissory  notes,  mortgages  and  deeds  of  trust  due 
from  residents  of  Colorado  to  nonresidents  are  not  subject  to  taxation 
in  Colorado.     lb. 

Same— Statutory  Construction. — To  make  money  of  nonresidents 
taxable  under  section  3924,  Mills^  Ann.  Stats.,  it  must  be  shown  that 
the  money  is  kept  and  used  and  loaned  within  the  state  for  the  purposes 
of  investment  and  profit  To  show  that  a  nonresident  loaned  money  in 
the  state  and  sent  the  notes  to  the  state  for  collection  is  not  enough  to 
make  such  money  or  notes  subject  to  taxation  in  the  state.  It  must  ap- 
pear that  tlie  money  is  kept  in  the  state  for  business  purposes,  loaning, 
collecting,  reinvesting  and  using  for  profit     /&. 

BILLS  OF  EXCEPTIONS:  See  APPELLATE  PRACTICE. 

BONDS: 

Appellate  Practice— Appeal  Bond.— On  appeal  from  a  judgment 
in  the  county  court  in  a  case  that  originated  before  a  police  magistrate, 
the  sufficiency  of  the  appeal  bond  filed  with  the  police  magistrate  can- 
not be  raised  in  the  court  of  appeals  if  it  was  not  questioned  in  the 
county  court.     The  People  n,  Stitt,  43. 

Attachment— Release — ^Forthcoming  Bond— Sursequent  Pur- 
chasers.— Where  personal  property  is  attached  and  released  under  a 
forthcoming  bond  as  provided  in  sections  111  and  112  of  the  code,  a 
subsequent  mortgagee  or  purchaser  from  the  defendant  without  notice 
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of  the  attachment,  takes  the  property  free  from  lien  of  the  attachment 

NichoU  V.  Chittenden^  Executory  49. 

Limitation— Suit  against  Sheriff  fob  Conversion  of  Funds.— 
Where  a  sheriff  converted  to  his  own  use  money  received  from  the  sale 
of  property  under  a  writ  of  attachment,  limitation  would  not  begin  to 
mn  against  an  action  by  the  attachment  plaintiff  on  the  official  bond  of 
the  sheriff  to  recover  the  money  converted  until  final  judgment  was 
entered  in  the  attachment  suit  in  favor  of  plaintiff,  both  as  to  the  at- 
tachment defendant  and  an  intervener  claiming  the  property.  The  Peo- 
ple for  the  use  of  Schayer  r.  Kendall  et  af.,  175. 

Sheriffs — Liability  of  Sureties — Coxvebsion  of  Funi>s. — ^Where 
money  came  into  the  hands  of  a  sheriff  by  sale  of  perishable  property 
under  a  writ  of  attachment  and  pending  the  litigation  in  the  attach- 
ment suit  but  after  the  sale  of  the  property,  the  sheriff^s  term  of  office 
expired  and  he  was  re-elected  and  gave  a  new  official  bond  and  when 
the  attachment  suit  was  ended  the  sheriff  defaulted  in  the  payment  of 
the  attachment  fund,  the  sureties  on  his  official  bond  at  the  time  of  the 
execution  of  the  writ  and  sale  of  the  property  were  liable  for  his  de- 
fault   lb. 

Reformation. — An  indemnity  bond  by  the  treasurer  of  a  society 
made  payable  to  the  people  instead  of  to  the  society  is  not  void  on  that 
account,  but  may  be  reformed  by  making  it  payable  to  the  proper  payee 
in  accordance  with  the  intentions  of  the  parties.  Court  VcUhcdla  No,  16, 
Forestei'8  qf  Americay  v,  Olson  et  oZ.,  243. 

BROKERS:  See  PRINCIPAL  AND  AGENT. 

BURDEN  OF  PROOF:  See  EVIDENCE. 

CHAMPERTY  AND  MAINTENANCE: 

Common  Law. — The  common-law  offenses  of  champerty  and  mainte- 
nance do  not  exist  in  Colorado.     Casserleigh  v.  Wood  et  aL,  265. 

Same — Statutory  Construction^— The  gist  of  the  offense  of  main- 
tenance, as  defined  in  section  1299,  Mills'  Ann.  Stats.,  is  the  intent  and 
purpose  with  which  the  act  is  done.  To  constitute  the  offense  the  act 
must  be  done  with  a  view  to  promote  litigation  and  is  confined  to  cases 
where  a  person  for  the  purpose  of  fomenting  and  stirring  up  strife  and 
litigation  encourages  others  either  to  bring  actions  or  to  make  defenses 
which  they  have  no  right  to  make,  or  otherwise  would  not  make.     lb. 

Contracts— Public  Policy. — A  contract  whereby  a  person  agrees 
to  employ  counsel,  pay  costs  and  prosecute  a  suit  for  others  for  a  part 
of  and  an  interest  in  the  subject-matter  of  the  suit,  which  shows  upon 
its  face  that  the  purpose  is  to  aid  a  legitimate  suit  to  be  prosecuted  in 
good  faith,  not  for  the  purpose  of  stirring  up  and  encouraging  strife, 
but  for  the  legitimate  purpose  of  enforcing  rights,  is  not  void  as  in  con- 
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trayention  of  our  statute  against  maintenanoe,  nor  is  it  contrary  to  pub- 
lic policy  and  good  morals.    lb. 

CHATTEL  MORTGAGES: 

MoBTOAOzs— FixTUBss. — Where  real  estate  was  purchased  for  the 
purpose  of  manufacturing  brick  and  a  deed  of  trust  was  g\yen  by  the 
purchasers  to  secure  the  purchase  price,  and  the  purchaser  afterwards 
placed  upon  the  land  heavy  machinei-y  fastened  to  a  brick  foundation 
sunk  in  the  ground,  inclosed  by  brick  sheds  to  be  permanently  used  in ' 
connection  with  the  land  id  the  manufacturing  of  brick,  held  that  the 
machinery  became  a  part  of  the  real  estate  and  subject  to  the  deed  of 
trust  and  that  a  chattel  mortgage  on  the  machineiy  executed  after  it 
was  attached  to  the  real  estate,  conveyed  no  right  to  the  machinery  as 
against  the  beneficiary  in  the  trust  deed.  Fisk  v.  The  People^ a  NaL 
Bank  et  a/.,  21. 

Samr — VsBBAL  Offer  to  give  Chattel  Mobtoaoe. — A  verbal  offer 
of  a  mortgagor  to  give  a  chattel  mortgage  on  certain  maciiinery  to  be 
attached  as  fixtures  to  the  mortgaged  premises  which  was  not  accepted 
until  after  the  machinery  was  attached  and  became  a  part  of  the  real 
estate  vested  no  right  to  the  machinery  in  the  chattel  mortgagee  as 
against  the  beneficiary  in  the  real  estate  mortgage  or  deed  of  trust.    lb. 

Deed  of  Tbust—Power  of  Trustee—Estoppel.— The  trustee  in  a 
deed  of  trust  has  no  power  to  make  any  contract  in  relation  to  the 
property  outside  of  the  power  given  him  in  the  deed,  and  an  agreement 
or  promise  by  him  to  the  holder  of  a  chattel  mortgage  on  certain  machin- 
ery attached  to  the  real  estate,  that  the  cestui  que  trust  would  not  con- 
test the  validity  of  the  chattel  mortgage  would  not  be  binding  on  the 
cestui  que  trust  nor  estop  him  from  afterwards  setting  up  his  superior 
rights  or  from  suing  for  damage  to  the  real  estate  by  a  foreclosure  of 
the  chattel  mortgage  and  removal  of  the  machinery.    J&. 

Insecurity  Clause— Pobeclosube— Evidence.— Where  a  chattel 
mortgage  contains  a  clause  to  the  effect  that,  if  at  any  time  the  mort- 
gagee feels  insecure  or  unsafe  in  his  security,  he  may  take  immediate 
possession  and  proceed  to  sell  the  propei*ty,  the  mortgagee  has  the 
right  to  determine  for  himself  whether  he  is  unsafe,  but  his  judgment 
must  be  exercised  in  good  faith  and  upon  reasonable  grounds  or  proba- 
ble cause.  To  justify  a  seizure  and  sale  under  such  clause,  the  moi-t- 
gagee  need  not  prove  that  there  was  actual  danger,  but  he  must  show 
that  there  was  apparent  danger,  or  that  he  had  good  reason  to  believe 
there  was  danger  that  his  security  was  becoming  unsafe.  Sills  v, 
Hawes^  157. 

Pbactice — Evidence — Proof  of  Value — Habmlebs  Ebbob. — On 
appeal  from  a  judgment  for  damages  in  favor  of  a  mortgagor  against  a 
mortgagee  in  a  chattel  mortgage  for  wrongfully  taking  and  selling  the 
mortgaged  property,  eiTor  in  permitting  the  plaintiff  to  testify  to  the 
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value  of  the  property,  without  having  first  qualified  himself  to  testify 
to  the  value,  is  not  prejudicial  error  where  the  answer  of  the  defendant 
admitted  the  taking  of  the  property  and  that  it  was  sold  for  more  than 
the  amount  of  the  judgment.    lb. 

Erjbct  of  Nsw  MoBTOAes.— Where  a  deht  is  secured  by  a  chattel 
mortgage  the  taking  of  a  new  note  and  new  chattel  mortgage  to  secure 
it,  does  not  of  itself  and  necessarily  extinguish  the  old  debt  or  the  first 
chattel  mortgage.  Hobklrk  v.  Walrieh  et  a^,  181. 
'  Same. — Where  a  chattel  mortgage  being  about  to  become  due  the 
mortgagor  executed  new  notes  and  a  new  chattel  mortgage  on  same 
property  without  any  release  or  agveement  to  release  the  old  mortgage, 
but  tlie  attorney  for  the  mortgagees  delivered  the  old  mortgage  to  the 
mortgagor  and  before  the  new  mortgage  was  placed  on  record  an  execu- 
tion was  levied  upon  the  property,  whereupon  the  old  chattel  mortgage 
was  returned  by  the  mortgagor  to  the  mortgagees,  held,  that  the  first 
chattel  mortgage  was  not  released  and  that  the  mortgagees  were  entitled 
to  possession  of  the  property  as  against  the  sheriff  under  the  execu- 
tion,   lb. 

Pleading— CoNTBAOTS— Assumption  of  Mobtoagb  Dbbt.-— A  com- 
plaint that  alleged  that  plaintiff  purchased  several  chattels  on  which 
defendant  held  a  junior  chattel  mortgage,  that  defendant  was  claiming 
that  in  the  contract  of  purchase  plaintiff  assumed  and  obligated  himself 
to  pay  a  chattel  mortgage  senior  to  that  of  defendant,  when  in  fact 
plaintiff  only  agreed  to  pay  the  overdue  interest  on  such  senior  chattel 
mortgage,  and  asking  for  a  construction  and  if  necessary  a  reformation 
of  the  contract  and  for  such  other  relief  as  to  the  court  might  seem 
meet  and  proper,  stated  a  cause  of  equitable  action  against  defendant, 
since  if  plaintiff  had  agreed  by  the  terms  of  his  contract  to  assume  and 
pay  off  the  senior  chattel  mortgage,  the  Junior  chattel  mortgage  of 
defendant  would  become  as  against  plaintiff  a  prior  lien  upon  the  chat- 
tels.   Kilpatrick  v.  Haley,  399. 

Legal  Title— Rights  op  Mobtgagob.— After  maturity  of  a  chattel 
mortgage,  the  legal  title  to  the  chattels  vests  in  the  mortgagee,  and  he 
is  entitled  to  possession.  The  mortgagor  can  bring  no  action  at  law  for 
possession,  but  must  resort  to  equity  to  compel  redemption.  Leapold 
et  al.  V,  McCartney,  44^. 

Redemption. — The  mortgagor  in  a  chattel  mortgage  may  at  any  time 
before  foreclosure,  even  after  maturity  and  possession  by  the  mortgagee, 
tender  the  amount  due  and  compel  its  acceptance  and  relieve  his  prop- 
erty from  tl^ Jien,  and  the  debt  being  paid  the  mortgagee  may  be  en- 
joined from  further  proceeding  toward  foreclosure.    J&. 

Redemption. — Certain  lumber  dealers  entered  into  a  contract  with  a 
sawmill  man,  whereby  the  latter  was  to  supply  the  former  with  certain 
lumber,  and  the  dealers  furnished  the  mill  man  with  certain  supplies  for 
which  they  took  his  note  for  a  certain  amount  payable  in  lumber  and 
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secored  by  a  chattel  mortgage  on  the  mill  and  fixtures.  The  chattel 
mortgage  was  giyen  alone  as  security  for  the  note,  and  not  to  secure  the 
contract  to  furnish  lumber.  Held  that  the  consideration  of  the  note  was 
the  supplies  furnished,  and  it  might  be  paid  in  money,  and  that  the 
assignee  of  the  mortgagor  had  a  right  to  redeem  from  the  chattel  mort- 
gage by  tendering  the  amount  of  the  note,  notwithstanding  the  default 
of  the  mortgagor  in  his  contract  to  furnish  lumber.    16. 

Samb. — In  an  action  by  the  assignee  of  a  mortgagor  to  redeem  from 
a  chattel  mortgage  by  tendering  the  amount  in  money  of  a  note  made 
payable  in  property,  where  the  answer  alleges  the  contract  to  pay  the 
note  in  lumber,  but  alleges  no  specific  damages  on  account  of  the  failure 
to  deliver  the  lumber,  the  damage  was  the  value  of  the  supplies  furnished 
for  which  the  note  was  given,  and  was  liquidated  and  fixed  by  the  amount 
of  the  note  and  was  completely  satisfied  by  the  payment  of  the  note.    lb. 

CITIES  AND  TOWNS: 

Obdinances— LiCKKSB.— An  ordinance  of  a  town  that  requires  the 
payment  of  a  license  fee  by  persons  who  engage  in  or  carry  on  the  busi- 
ness of  expressman,  cabman,  drayman  or  public  carrier,  is  not  violated 
by  one  who  without  a  license  under  a  special  contract  does  certain  spec- 
ified hauling  within  the  town  but  who  does  not  offer  his  sei-vices  to, 
nor  invite  employment  from  the  public.  Doing  certain  specified  work 
under  a  special  contract  is  not  engaging  in  or  carrying  on  a  business 
within  the  meaning  of  the  ordinance.     The  People  v,  Stitt,  43. 

Appointment  and  Rkmoval  of  Offiobrs.— Under  the  charter  and 
ordinances  of  the  city  of  Denver,  the  city  treasurer  has  no  authority  to 
appoint  or  remove  a  license  inspector,  but  that  power  is  vested  only  in 
the  city  counsel.    Morgan  v .  The  City  of  Denver^  147. 

Officers  and  Offices — Removal — Mandamus. — Where  a  city  treas- 
urer attempted  to  remove  a  license  inspector  from  office  and  the  treas- 
urer had  no  authority  or  power  to  appoint  or  remove  such  inspector,  it 
was  not  incumbent  on  the  inspector  to  mandamus  the  treasurer  to  com- 
pel his  reinstatement,  but  he  might  continue  to  do  the  work  of  his  office 
or  offer  to  do  it  and  sue  for  his  salary.    lb* 

Ordinances— License— City  Scavenger.— Sections  3312  and  3813, 
General  Statutes,  authorizing  cities  and  towns  to  enact  ordinances  nec- 
essary for  the  safety,  health  and  comfort  of  their  inhabitants  gives  to 
cities  and  towns  ample  power  to  pass  an  ordinance  creating  the  office 
of  city  or  town  scavenger  and  providing  that  no  other  pei*son  shall  do 
scavenger  work  for  the  citizens  of  the  city  or  town  without  the  payment 
of  a  license  fee,  fixed  by  the  ordinance,  and  procuring  a  license,  and  fix- 
ing a  penalty  for  the  violation  of  the  ordinance.  City  of  Ouray  v.  Corson, 
345. 

Same. — An  ordinance  creating  the  office  of  city  scavenger  and  defin- 
ing his  duties  and  prohibiting  others  from  doing  scavenger  work  with- 
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out  a  license  is  not  inyalid  because  it  fails  to  provide  the  special  manner 

in  which  the  scavenger  work  must  be  done.    id. 

Violation  of  Ordinance  Pbocubbd  by  City  Officbr.— A  city  will 
not  be  permitted  to  recover  a  penalty  for  the  violation  of  an  ordinance 
where  such  violation  is  induced  by  the  city  through  one  of  its  officers. 
Walton  p.  The  City  qf  Canon  City,  352. 

Statutoby  CONSTBUcnoN — Watebwobks. — Under  subdivision  69, 
section  3312,  General  Statutes,  1883,  authorizing  cities  and  towns  to  con- 
tract with  individuals  or  companies,  constructing  waterworks,  to  supply 
said  cities  or  towns  with  water  and  to  pay  therefor  such  sum  as  may  be 
agreed  upon  between  the  contracting  parties,  and  subdivision  71  provid- 
ing that  if  such  contract  is  made,  such  city  or  town  shall  levy  each  year 
and  cause  to  be  collected  a  special  tax  sufficient  to  pay  off  the  amount 
agreed  to  be  paid  for  such  water  supply,  not  to  exceed  three  mills  on 
the  dollar  for  any  one  year,  the  amount  that  the  city  or  town  may  con- 
tract to  pay  is  not  limited  by  the  limit  placed  on  the  amount  of  special 
tax  that  may  be  levied  and  collected.  A  city  or  town  may  contract  to 
pay  more  than  the  three  mills  levy  will  cover  and  pay  the  deficiency 
from  its  general  revenue.  The  failure  of  a  city  or  town  to  collect  for 
any  one  or  more  years  a  sufficient  sum  to  discharge  its  obligation  for 
water  rents  could  not  extinguish  its  liability  on  the  contracts.  The 
Grand  Junction  Water  Co,  v.  The  City  of  Grand  Junction,  424. 

Watbrwobks — Contracts — Pleading. — In  an  action  by  a  water 
company  against  a  town  or  city  upon  a  contract  for  supplying  the  town 
or  city  with  water,  if  the  defendant  would  rely  upon  a  want  of  author- 
ity in  the  city  or  town  to  make  the  contract,  such  want  of  authority 
must  be  pleaded  as  a  matter  of  defense.    lb. 

Fixing  Terms  of  Office— Poweb  of  Mayob. — In  the  absence  of  a 
statute  or  valid  ordinance  fixing  the  term  of  office  to  which  a  policeman 
of  a  city  was  appointed,  the  mayor  has  no  authority  to  declare  or  fix 
such  term.     The  City  qfLeadville  v.  Bishop,  617. 

Removal  of  Officebs— Statutoby  Constbuction.— Section  3383, 
General  Statutes,  expressly  confers  upon  city  councils  of  cities  of  the 
second  class  the  power  to  remove  at  its  pleasure  a  policeman  of  the  city 
from  office.     lb. 

Removal  of  Officebs— Ordinances.— An  ordinance  of  a  city  of  the 
second  class  providing  for  the  removal  of  officers  by  the  city  council  and 
providing  that  no  officer  shall  be  removed  until  he  shall  have  notice  of 
such  intended  removal  and  of  the  charges  prefeiTed  against  him  and  a 
hearing  and  opportunity  to  exculpate  himself  before  the  council,  does 
not  abridge  the  arbitrary  power  of  the  city  council  to  ramove  at  its  pleas- 
ure a  policeman  appointed  by  such  council  without  any  specified  or  fixed 
term  of  office.    lb, 

CONSTABLES:  See  OFFICES  AND  OFFICERS. 
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contracts: 

Mortgages — Pleading. — Where  there  was  a  first  and  second  mort- 
gage on  a  piece  of  propei*ty  and  the  mortgagor  abandoned  it  and  the 
second  mortgagee  proposed  that  if  the  first  mortgagee  would  forbear  a 
foreclosure  he  would  take  charge  of  the  property  and  after  paying  the 
expense  of  collection,  the  taxes  and  repairs,  would  pay  to  the  first  mort- 
gagee the  rents,  which  was  consented  to  by  the  first  moitgagee  but  no 
definite  time  was  fixed  during  which  the  foreclosure  should  be  forborne, 
and  the  second  moi*tgagee  took  possession,  collected  the  rents  and  paid 
a  part  of  tlie  rents  to  the  first  mortgagee  and  the  first  mortgagee  for- 
bore his  foreclosure  for  nearly  two  years,  he  had  a  right  of  action  for 
the  balance  of  the  rents  collected  above  the  expense  of  collecting,  etc., 
and  not  paid  over,  and  a  complaint  that  alleges  the  above  facts  states  a 
good  cause  of  action.    Marshall  v.  Olds,  32. 

Appellate  Pbactice — Findings  of  Fact.— The  findings  of  fact  of 
the  trial  court  based  upon  conflicting  evidence  will  not  be  disturbed  on 
appeal  unless  manifestly  against  the  weight  of  the  evidence,  and  this 
rule  applies  even  though  there  was  a  contract  to  be  construed  where  the 
contract  was  so  indefinite  as  to  admit  parol  evidence  to  explain  it,  and 
where  the  controlling  question  was  the  matter  of  fact  as  to  whether  the 
contract  had  been  complied  with.     Yeager  r.  Clark  et  aZ.,  40. 

Cities  and  Towns — Obdinancbs — License.— An  ordinance  of  a  town 
that  requires  the  payment  of  a  license  fee  by  persons  who  engage  in  or 
carry  on  the  business  of  expressman,  cabman,  drayman  or  public  carrier, 
is  not  violated  by  one  who  without  a  license  under  a  special  contract 
does  certain  specified  hauling  within  the  town  but  who  does  not  offer  his 
services  to,  nor  invite  employment  from  the  public.  Doing  certain  spec- 
ified work  under  a  special  contract  is  not  engaging  in  or  carrying  on  a 
business  within  the  meaning  of  the  ordinance.     The  People  v,  Stitt^  43. 

Mandamus — State  Land  Boabd. — Mandamus  will  lie  against  the 
state  board  of  land  commissioners  to  compel  the  execution  of  a  contract 
of  lease  theretofore  agreed  upcm,  with  respect  to  which  rights  of  the 
lessee  have  vested  and  where  there  is  nothing  left  to  be  done  to  com- 
plete the  contract  but  to  perform  the  ministerial  duty  of  executing  it 
and  where  no  rights  of  third  parties  are  involved.  The  Colo.  Fuel  d 
Iron  Co.  V.  The  State  Board  of  Land  Commissioners^  84. 

Same — Rights  of  Third  Pabties — Subsequent  Contbaot. — Where 
rights  of  third  parties  ara  involved  mandamus  will  not  ordinarily  lie  to 
compel  the  execution  of  a  contract,  but  where  an  agreement  is  made 
with  the  state  board  of  land  commissioners  that  vests  in  the  lessee  the 
riglit  to  have  a  lease  executed,  a  subsequent  lease  of  the  land  by  the 
board  to  a  third  party  vests  no  rights  in  the  third  party  that  would  pre- 
clude the  original  lessee  from  proceeding  by  mandamus  to  compel  the 
board  to  execute  the  lease.    16. 

Leasing  Coal  Land — State  Land  Boabd.— Where  a  coal  company 
having  a  lease  on  certain  state  coal  land  applied  for  a  renewal  of  the 
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lease  and  the  state  board  of  land  commissioners  ordered  liiat  upon  sur- 
render of  the  old  lease  a  new  lease  be  granted  for  ten  years  upon  the 
same  terms  as  the  old,  except  an  increase  in  the  minimum  amount  of 
royalty,  which  proposition  of  the  board  was  accepted  by  the  company 
and  the  company  surrendered  its  old  lease  and  agreed  with  the  board 
upon  a  new  lease  and  paid  to  the  proper  officer  the  semi-annual  minimum 
royalty  which  was  accepted  and  not  returned  or  offered  to  be  returned 
for  several  months  afterwards,  all  of  which  appeared  by  the  records  of 
the  land  board,  there  was  a  complete  and  specific  contract  that  Tested 
a  right  in  the  lessee  and  he  was  entitled  to  an  executed  lease  and  might 
enforce  his  right  by  mandamus.    lb, 

Sams — Rsscissioif  by  Subsequent  Boabd.— Where  the  state  land 
board  contracted  with  a  coal  company  to  lease  the  company  certain 
lands,  and  the  company  paid  the  first  semi-annual  payment  of  minimum 
royalty  and  nothing  remained  to  be  done  except  a  formal  execution  of 
the  lease,  a  new  board  succeeding  the  old  by  reason  of  a  change  in  the 
administration  has  not  the  power  to  reyoke  tlie  action  of  the  former 
board  and  rescind  the  contract  but  may  be  compelled  by  mandamus  to 
execute  the  lease.    lb, 

MisBEPBESENTATiONS— Rescission. — An  affidavit  of  the  manager  of  a 
coal  company  applying  for  the  renewal  of  a  lease  to  state  coal  land  to 
the  effect  that  it  was  impracticable  to  mine  coal  from  the  section  except 
by  entries  through  adjacent  lands  then  being  worked  by  the  company 
and  could  not  be  worked  from  the  surface  at  any  point  on  the  section 
leased,  was  not  a  statement  of  fact  upon  which  the  land  board  would 
haye  the  right  to  rely  in  determining  whether  or  not  they  should  renew 
the  lease  or  grant  a  new  one,  but  was  simply  an  expression  of  opinion 
upon  a  matter  equally  within  the  knowledge  of  the  land  board,  and  was 
not  such  representation,  if  untrue,  as  would  justify  a  rescission  of  a  con- 
tract of  lease  on  the  ground  that  it  was  obtained  by  fraudulent  misrep- 
resentations,   lb. 

Principal  and  Agent— Liability  of  Customeb  to  Bbokbb  fob 
FAILURE  TO  Dbliveb  Stock  SOLD. — Where  a  party  employs  a  broker 
to  sell  stock,  and  after  the  broker  sells  refuses  to  deliver  the  stock,  he 
is  liable  to  the  broker  for  his  loss  in  purchasing  the  stock  in  the  market 
to  fill  the  contract  of  sale  in  addition  to  the  broker's  commission  for 
making  the  sale.    Baily  v,  Camduff^  169. 

Pbincipal  and  Agent — Sales— Deliveby. — ^The  principle  that  the 
seller  of  personal  property  is  not  bound  to  deliver  the  property  till  paid 
the  price,  does  not  apply  as  between  a  seller  of  stock  and  his  broker 
employed  to  make  the  sale.     lb. 

Public  Schools — Teachebs'  Cebtificates.— The  only  condition 
precedent  to  the  employment  of  a  teacher  in  the  public  schools  as  fixed 
by  the  statutes  is  that  such  teacher  shall  have  a  certificate  from  the 
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county  superintendent  of  schools  in  full  force  at  the  date  of  employ- 
ment    School  District  No.  26  of  J^erson  County  v,  Stone^  211. 

Public  Schools — School  Board. — Under  the  statute  authorizing 
the  school  board  to  employ  teachers,  it  is  not  necessary  to  the  validity 
of  a  conti-act  with  a  teacher  that  it  be  made  at  a  formal  meeting  of  the 
board.  A  contract  agreed  to  by  the  several  members  of  the  board  and 
executed  and  signed  by  them  is  binding,  although  not  done  at  a  regu- 
larly convened  meeting  of  the  board.     lb. 

Samb — Ratification. — Where  a  school  board  entered  into  a  contract 
with  a  teacher,  and  for  ten  weeks  accepted  her  services  and  paid  her 
wages,  it  was  a  ratification  of  the  contiact  and  the  board  was  estopped 
from  asserting  the  invalidity  of  the  contract    Ih. 

Public  Schools — School  Boabd. — A  contract  with  a  teacher  to 
teach  in  the  public  schools  signed  by  two  of  the  three  members  of  the 
school  board  is  valid  without  the  signature  of  the  third  member,  as  the 
majority  of  the  board  have  power  to  contract.     lb. 

Mechanics'  Liens— Mining  Claims— Lessor  and  Lessee.— A  per- 
son who  works  on  a  mine  under  employment  by  a  lessee  of  the  mine  is 
not  by  reason  of  such  employment  entitled  to  a  mechanic's  lien  on  the 
mine  as  against  the  owner.  In  order  to  enforce  a  lien  against  the  owner 
there  must  be  a  showing  that  the  owner  is  in  some  way  obligated,  either 
as  privy  and  party  to  the  contract  of  employment,  or  that  he  had  au- 
thorized the  lessee  to  contract  the  employment  in  his  behalf.  The  Little 
Valeria  Mining  and  Milling  Co.  v.  Ingereollj  240. 

Public  Policy — Malum  Prohibitum  and  Malum  in  sb. — A  con- 
tract to  do  a  thing  prohibited  by  statute  and  for  the  doing  of  which  a 
penalty  is  provided  is  not  necessarily  void,  but  if  the  thing  prohibited 
is  malum  in  se  the  contract  will  not  be  enforced,  not  because  of  the  stat- 
utory prohibition,  but  because  of  its  being  against  public  policy  and 
good  morals.     Casserleigh  v.  Wood  et  aZ.,  265. 

Maintenance — Public  Policy. — A  conti*act  whereby  a  person  agrees 
to  employ  counsel,  pay  costs  and  prosecute  a  suit  for  others  for  a  part 
of  and  an  interest  in  the  subject-matter  of  the  suit,  which  shows  upon 
its  face  that  the  purpose  is  to  aid  a  legitimate  suit  to  be  prosecuted  in 
good  faith,  nut  for  the  purpose  of  stirring  up  and  encouraging  strife, 
but  for  the  legitimate  purpose  of  enforcing  rights,  is  not  void  as  in  con- 
travention of  our  statute  against  maintenance,  nor  is  it  contrary  to  pub- 
lic policy  and  good  morals.    lb. 

Public  Policy. — Before  a  contract  can  be  declared  void  as  against 
public  policy,  it  must  clearly  appear  that  it  is  obnoxious  to  the  pure 
administration  of  justice  and  manifestly  injurious  to  the  interests  of 
the  public.    lb. 

Same — Evidence. — A  contract  to  furnish  record  evidence  in  the  pos- 
session of  the  contractor,  and  which  is  necessary  to  establish  the  rights 
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of  a  litigant,  for  a  part  of  the  subject-matter  of  the  litigation  is  not  TOid 

as  contrary  to  public  policy.     lb. 

Same. — A  contract  to  furnish  testimony  requisite  to  win  a  suit,  being 
a  strong  inducement  to  commit  perjury,  is  void  as  against  public  policy, 
but  a  contract  to  furnish  evidence  already  in  existence  and  in  the  pos- 
session of  the  contiactor  is  not  contrary  to  public  policy  although  the 
evidence  was  necessary  and  sufficient  to  establish  the  rights  of  the  liti- 
gant   lb. 

Public  Policy — Suppbbssino  Evidence. — ^A  contract  made  by  a 
defendant,  with  plaintiff,  whereby  he  agreed  to  furnish  plaintiff  cer- 
tain letters  written  by  his  codefendant  and  also  to  so  conduct  himself 
toward  his  codefendant  as  to  deter  him  from  calling  him  as  a  witness 
and  tbus  suppress  testimony  material  to  his  codefendant's  defense,  in 
consideration  that  plaintiff  would  take  no  judgment  against  him  and 
would  divide  with  him  whatever  was  recovered  from  his  codefendant, 
cannot  be  justified  as  a  contract  to  sell  documents,  but  is  also  a  con- 
tract to  suppress  testimony  and  is  contrary  to  public  policy  and  void. 
Young  v,  Thomson^  294. 

Same.— No  claim  founded  in  bad  faith,  in  moral  turpitude,  in  decep- 
tion upon  the  public  or  a  third  person,  or  in  fraud  practiced  by  one  con- 
tracting party  on  the  other  can  constitute  a  good  cause  of  action.    lb. 

Same.— A  contract  made  with  one  party  to  a  suit  to  withhold  evi- 
dence respecting  the  truth  of  the  controversy  is  a  fraud  practiced  on 
the  other  party  to  the  suit  and  is  against  public  policy  and  good  morals, 
and  void.     lb. 

Same. — Where  the  tendency  of  a  contract  is  to  promote  unlawful 
acts,  it  is  illegal  and  against  the  policy  of  the  law,  without  regard  to 
circumstances  indicating  that  the  promisor  will  perform  acts  which  are 
unlawful.     lb. 

Mechanics'  Liens— Waiveb  of. — A  building  contract  providing 
that  the  contractors  would  not  suffier  or  permit  any  liens  or  claims  for 
work,  labor  or  material  to  be  set  up  or  asserted  by  any  subcontractor  or 
laborer,  and  that  if  any  was  set  up  or  asserted  would  cause  the  same  to 
be  satisfied  and  canceled  of  record,  and  providing  fui-ther  that  fifteen 
per  cent  of  the  conti*act  price  should  be  held  by  the  owner  as  security  for 
the  faithful  performance  of  the  work,  to  be  applied  to  paying  any  dam- 
age under  the  contract  and  in  furnishing  to  the  owner  releases  from  any 
liens,  did  not  waive  the  right  of  the  contractors  to  file  a  mechanic's 
lien,  nor  did  it  prevent  any  subcontractor,  material  man  or  laborer  fur- 
nishing work  or  material  under  such  contract  from  aaserting  their  stat- 
utory right  of  lien.  Nor  would  the  fact  that  the  same  covenant  against 
permitting  liens  was  repeated  in  subsequent  contracts  between  the  con- 
tractor and  subcontractors  give  it  any  greater  or  added  force.  Aate  v, 
Wilson  et  aL,  323. 

Same.- Clauses  of  contracts  purporting  to  prohibit  the  contractor 


Digitized  by 


Googk 


Indbx.  576 

CONTRACTS— Continued. 

from  asBerting  a  statutory  right  of  lien  should  be  strictly  construed, 
and  if  language  be  used  of  doubtful  import,  it  should  be  construed  in 
favor  of  the  lien,  and  this  rule  applies  with  greater  force  where  the  con- 
ti-act  of  the  original  contractor  is  invoked  to  cut  off  the  lien  rights  of 
subcontractors,  laborers  or  material  men  who  were  not  parties  to  it.    lb. 

Same — Statutes. — Contracts  are  subject  to  the  statutes  of  the  juris- 
diction in  which  they  are  made  and  are  to  be  performed,  and  such  stat- 
utes so  far  as  applicable,  enter  into  and  form  part  of  the  contract. 
Where  the  owner  by  contract  is  to  retain  fifteen  per  cent  of  amount  to 
be  paid  upon  a  building  contract  to  secure  the  release  of  liens,  it  will 
be  conclusively  presumed  that  be  was  to  retain  the  amount  for  the 
period  of  thirty-five  days,  the  period  provided  by  statute  that  the  owner 
should  withhold  such  percentage,  and  he  cannot  rely  upon  a  provision 
in  the  contract  whereby  the  contractor  covenants  against  such  liens  to 
justify  him  in  paying  over  said  percentage  before  the  expiration  of  the 
statutory  time,  and  thus  avoid  the  lien.     lb. 

Appellate  Pbaotice— Findings  op  Trial  Coitbt.— Where  the  ques- 
tion as  to  whether  a  contract  was  or  was  not  made  was  purely  a  question 
of  fact,  dependent  upon  confiicting  evidence,  and  two  trial  courts  in 
passing  upon  the  question  found  in  favor  of  the  same  party,  the  finding 
is  conclusive  on  the  appellate  court.     Owen  v.  Hamburger,  334. 

FiBB  Insurance — Adjustment  of  Loss — Compromise  and  Prom- 
ise TO  Pay — Waiver. — Where  an  insurance  agent  authorized  to  adjust 
losses  and  to  compromise  and  pay  claims  for  his  company  adjusted  a 
loss  and  compromised  on  a  less  amount  than  that  claimed  by  the  in- 
sured which  the  agent  expressly  promised  to  pay,  it  was  a  waiver  of  all 
right  to  insist  on  a  forfeiture  of  the  policy  on  account  of  any  breach  of 
condition  of  that  instrument,  and  in  an  action  by  the  insured  upon  the 
promise  to  pay,  the  defendant  could  not  plead  a  breach  of  the  condition 
of  the  policy  in  that  plaintiff  had  fraudulently  and  wilfully  represented 
that  property  had  been  destroyed  when  in  fact  plaintiff  had  removed 
the  property  from  his  place  of  business  before  the  fire  as  a  forfeiture 
of  the  policy.  Such  defense  could  only  go  to  reduce  the  recovery  of 
plaintiff  by  the  value  of  the  property  represented  to  have  been  destroyed 
but  which  was  not  de&troyed.  The  Concordia  Fire  Insurance  Co,  v,  Ko- 
retz,  386. 

Marriage  and  Divorce— Public  Policy.— A  contract  to  marry 
pending  proceedings  for  divorce  and  while  the  contracting  husband  was 
the  lawful  husband  of  another  woman,  of  which  the  contracting  wife  had 
knowledge,  was  contrary  to  public  policy  and  good  morals  and  utterly 
void.     Leupert  v.  Shields  et  aZ.,  404. 

Divorce  and  Alimony — Notice  of  Decree. — Where  a  woman  who 
was  a  witness  in  a  divorce  suit,  and  had  knowledge  of  the  purposes  of 
the  suit,  afterwards  married  the  divorced  husband  she  is  chargeable 


Digitized  by 


Googk 


676  Indbx. 

CONTRACTS— Continued. 

with  notice  of  the  contents  of  the  decree  and  is  chargeable  with  noUoe 

of  a  judgment  for  alimony  against  the  husband.    lb. 

Fbauduleitt  Cokvky  akcs— Husbah d  and  Wipk.— Where  a  divmroed 
husband  with  a  judgment  for  alimony  against  him  married  another 
woman  who  had  full  knowledge  of  the  decree  of  divorce  and  judgment 
for  alimony,  in  pursuance  of  a  marriage  contract  entered  into  prior  to 
the  divorce,  conveyed  to  his  new  wife  real  estate  and  retained  no  prop- 
erty from  wliich  the  judgment  for  alimony  could  be  made,  the  convey- 
ance to  the  new  wife  was  fraudulent  and  void  and  the  property  was 
subject  to  the  judgment  for  alimony.    16. 

Tax  Sale  Cebtificatks — Contbaot  to  Redeem  ob  Assign — Spe- 
cific Pebfokm  ANCE. — The  holder  of  tax  sale  certificates  to  certain  town 
lots  contracted  witli  the  owner  whereby  in  consideration  of  the  pay- 
ment of  a  certain  sum  in  cash,  and  a  promise  to  pay  a  certain  other  sum 
within  a  certain  time,  he  agreed  to  give  to  the  owner  an  option  to  re- 
deem, after  the  expiration  of  the  time  for  redemption,  within  a  time  to 
be  agreed  u^on,  and  further  agreed  that  in  case  of  the  failure  of  the 
owner  to  pay  the  entire  amount  necessary  to  redeem  all  the  lots,  to 
assign  to  her  a  number  of  the  lots  to  correspond  with  the  amount  paid. 
The  owner  paid  pai*t  of  the  sum  fixed  to  be  paid  within  a  certain  time, 
but  failed  to  pay  the  amount  fixed,  and  the  time  having  expired,  the 
holder  of  the  certificates  refused  to  allow  the  owner  to  redeem  the  lots 
or  to  assign  to  her  the  certificates  for  the  money  already  paid,  where- 
upon the  owner  redeemed  all  the  lots  in  excess  of  wliat  she  had  paid  to 
the  holder  of  the  certificates  from  the  treasurer  and  filed  suit  against 
the  holder  of  the  certificates  to  compel  him  to  assign  to  her  or  cancel 
the  certificates  to  the  amount  paid  for  by  her,  and  to  enjoin  the  treas- 
urer from  issuing  a  deed  thereon.  Held  that  a  complaint  setting  forth 
the  foregoing  facts  stated  a  good  cause  of  action,  and  was  not  subject 
to  demurrer.  That  plaintiff  might  maintain  an  equitable  action  to  com- 
pel defendant  to  assign  to  her  the  certificates  and  to  restrain  the  treas- 
urer from  issuing  deeds  thereon.  The  United  States  Security  and  Bond 
Co.  et  al.  r.  RiddXey  407. 

Waterwobks — Estoppel. — Where  a  town  granted  a  franchise  to  con- 
struct waterworlcs  and  the  contract  provided  for  the  laying  of  steel, 
wrought  or  cast  iron  pipes,  and  the  contract  further  provided  that  in 
case  the  water  company  should  issue  bonds  upon  the  waterworks,  the 
mayor  and  recorder  should  upon  request  of  the  company,  at  any  time 
after  the  completion  of  the  work  and  a  satisfactory  test  had  been  made, 
indorse  upon  the  bonds  a  certificate  that  said  waterworks  liad  been  com- 
pleted and  satisfactorily  tested,  and  the  company  laid  pipes  of  steel  or 
cast  iron  lined  with  cement,  and  before  the  pipes  were  laid,  but  after 
they  were  distributed  through  the  town,  objection  was  filed  with  the 
board  of  trustees  as  to  the  material  of  the  pipes  being  laid,  and  the 
board  of  trustees  after  thoroughly  investigating  the  matter  approved  of 
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the  pipes,  and  alter  the  work  was  completed  passed  a  resolution  direot- 
ing  the  mayor  and  recorder  to  indorse  on  the  bonds  a  certificate  tliat 
the  works  had  been  completed  and  tested,  and  afterwards  on  several 
occasions  the  board  adopted  resolutions  requiring  the  company  to  extend 
its  mains  under  the  contract,  which  was  done  by  using  the  same  kind 
of  pipe  as  was  first  used,  in  an  action  by  the  water  company  against  the 
town  for  hydrant  rentals,  the  town  is  estopped  to  set  up  the  defense  that 
the  pipes  laid  were  not  of  the  material  provided  for  in  the  contract 
The  Cfrcmd  Junction  Wetter  Co.  v.  The  City  qf  Grand  Junction,  424. 

Watxbwobks. — Where  the  ordinance  authorizing  the  construction 
of  waterworks  and  constituting  the  contract  between  the  town  and 
waterworks  company  provided  that  the  works  should  at  all  times  after 
completion  be  capable  of  discharging  a  certain  amount  of  water  with  a 
certain  force,  and  a  subseqilent  section  provided  that  in  the  event  of 
accident  to  the  mains  or  hydrants,  whereby  they  became  out  of  repair, 
the  company  should  within  forty-eight  hours  after  notice  repair  such 
defect,  and  upon  failure  to  do  so  should  forfeit  all  rental  from  the  time 
of  such  notice  until  the  repairs  were  made,  and  authorizing  the  town 
to  deduct  from  rentals  due  the  company  all  damages  caused  to  citizcDs 
by  reason  of  such  mains  or  hydrants  being  out  of  condition,  held  that 
the  latter  provision  is  a  modification  of  the  former,  and  that  an  accident 
to  the  pipes  disabling  the  plant  temporarily  cannot  be  set  up  as  a  viola- 
tion of  the  contract  and  be  pleaded  as  a  defense  to  an  action  by  the 
company  for  hydrant  rentals;  that  the  only  penalty  for  the  failure  of 
the  company  to  repair  would  be  a  deduction  of  rentals  accruing  after 
notice  and  for  damage.    lb. 

Samic— Quality  of  Watbb.— Where  the  contract  between  a  town 
and  water  company  provided  that  the  water  to  be  furnished  should  be 
obtained  from  a  certain  river,  to  be  of  good  quality,  filtered  or  settled, 
and  fit  for  domestic  use,  the  contract  is  not  violated  as  to  the  quality 
of  water  to  be  furnished  because  the  water  furnished  was  at  times  dis- 
colored when  the  river  was  high  and  turbid,  or  because  the  water  was 
hard,  if  the  company  complied  with  the  contract  by  taking  water  from 
the  river  designated,  and  filtered  it  by  the  method  usually  adopted  for 
filtering  water  in  large  quantity.  The  contract  only  requires  that  the 
water  should  be  of  as  good  quality  and  as  fit  for  domestic  use  as  could 
be  obtained  from  the  river  designated  by  filtering  or  settling.    16. 

Watbbwobks — Wateb  Pressure — Evidbnce. — Where  a  contract 
between  a  town  and  water  company  provided  that  the  works  should  at 
all  times  be  capable  of  discharging  a  certain  numl>er  of  streams  of  a 
certain  size  to  a  certain  height  through  100  feet  of  hose,  a  violation  of 
the  contract  cannot  be  shown  by  evidence  that  the  works  failed  to  throw 
the  water  to  the  required  height  when  tested  through  hose  from  150  to 
400  feet  long.  To  show  a  failure  to  comply  with  the  contract  by  evi- 
VOL.  XIV— 87 
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denoe  of  testB,  the  tests  most  have  been  made  under  the  conditions  pro- 
vided in  the  contract    lb. 

Sams. — A  contract  between  a  town  and  water  company  which  required 
that  the  works  should  at  all  times  be  capable  of  discharging  water  with 
a  certain  force  does  not  require  the  company  to  maintain  at  all  times  the 
necessary  pressure  to  discharge  the  water  with  the  force  stipulated,  but 
the  contract  is  complied  with  if  the  works  are  at  all  times  capable  of 
exerting  a  pressure  sufiScient  to  throw  the  water  to  the  height  men- 
tioned,   lb. 

Samb— Statutobt  Constbuction.— Under  subdivision  09,  section 
3312,  General  Statutes,  1883,  authorizing  cities  and  towns  to  contract 
with  individuals  or  companies,  constructing  waterworks,  to  supply  said 
cities  or  towns  with  water  and  to  pay  therefor  such  sum  as  may  be 
agreed  upon  between  the  contracting  parties,  and  subdivision  71  pro- 
viding that  if  such  contract  is  made,  such  eity  or  town  shall  levy  each 
year  and  cause  to  be  collected  a  special  tax  sufficient  to  pay  off  the 
amount  agreed  to  be  paid  for  such  water  supply,  not  to  exceed  three 
mills  on  the  dollar  for  any  one  year,  the  amount  that  the  city  or  town 
may  contract  to  pay  is  not  limited  by  the  limit  placed  on  the  amount  of 
special  tax  that  may  be  levied  and  collected.  A  city  or  town  may  con- 
tract to  pay  more  than  the  three  mills  levy  will  cover  and  pay  the  defi- 
ciency from  its  general  revenue.  The  failure  of  a  city  or  town  to  collect 
for  any  one  or  more  years  a  sufficient  sum  to  discharge  its  obligation 
for  water  rents  could  not  extinguish  its  liability  on  the  contract    16. 

CrriBS  AND  Towns— Watbbwobks— Pleading.  In  an  action  by  a 
water  company  against  a  town  or  city  upon  a  contract  for  supplying 
the  town  or  city  with  water,  if  the  defendant  would  rely  upon  a  want 
of  authority  in  the  city  or  town  to  make  the  contract,  such  want  of 
authority  must  be  pleaded  as  a  matter  of  defense.    lb. 

Chattel  Mortoaoes — Redemption. — Certain  lumber  dealers  en- 
tered into  a  contract  with  a  sawmill  man,  whereby  the  latter  was  to 
supply  the  former  with  certain  lumber,  and  the  dealers  furnished  the 
mill  man  with  certain  supplies  for  which  they  took  his  note  for  a  certain 
amount  payable  in  lumber  and  secured  by  a  chattel  mortgage  on  the 
mill  and  fixtures.  The  chattel  mortgage  was  given  alone  as  security  for 
the  note,  and  not  to  secure  the  contract  to  furnish  lumber.  Held^  that 
the  consideration  of  the  note  was  the  supplies  furnished,  and  it  might 
be  paid  in  money,  and  that  the  assignee  of  the  mortgagor  had  a  right  to 
redeem  from  the  chattel  mortgage  by  tendering  the  amount  of  the  note, 
notwithstanding  the  default  of  the  mortgagor  in  his  contract  to  furnish 
lumber.     Leapold  et  al.  v.  McCartney,  442. 

Corpobations — Attorneys'  Fees. — Attorneys'  fees  for  services  in 
preparing  articles  of  incorporation,  filing  them,  etc.,  are  proper  charges 
against  the  corporation.    Freeman  Improvement  Co.  t.  Osborn,  488. 

Same — Ratification. — Where  an  attorney  at  the  request  of  an  in- 
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oorporator,  who  afterwards  became  president  of  the  corporation,  per- 
formed services  in  preparing  the  incorporation  papers  and  afterwards 
continued  to  perform  services  upon  the  request  of  the  president,  and 
the  corporation  having  knowledge  of  the  attorney's  account  made  fre- 
quent payments  by  checks  of  the  corporation,  the  corporation  will  be 
held  to  have  ratified  the  acts  of  its  president  in  contracting  the  indebted- 
,  and  is  estopped  to  deny  it.    16. 


CONTRIBUTORY  NEGLIGENCE:  See  NEGLIGENCE. 

CONVEYANCES: 

Pleading — Breach  of  Wabbanty.— In  an  action  for  breach  of  war- 
ranty, an  allegation  in  the  complaint  that  a  tenant  of  the  premises 
falsely  and  wrongfully  claimed  to  own  and  hold  the  premises  under  and 
by  virtue  of  a  tax  sale,  states  no  cause  of  action  for  breach  of  a  covenant 
in  the  deed  that  the  premises  were  free  and  clear  from  all  taxes,  and  an 
amendment  alleging  the  year  for  which  the  tax  sale  was  claimed  added 
nothing  to  the  sufficiency  of  the  complaint.     Rittmaater  v.  Richner^  361. 

Same. — In  an  action  for  a  breach  of  warranty  an  allegation  that  an- 
other party  had  brought  suit  in  ejectment  against  plaintiff  of  which  suit 
defendant  was  notified  and  that  plaintiff  was  compelled  to  defend  the 
premises  at  great  cost  states  no  cause  of  action  for  breach  of  covenant 
in  the  deed  that  the  premises  were  free  and  clear  from  all  former  and 
other  grants,  bargains  and  sales,  and  an  amendment  that  the  action  in 
ejectment  was  based  on  a  *'  paper  writing  in  the  form  of  a  conveyance^' 
purporting  to  be  a  quitclaim  deed  from  defendant  to  the  premises  prior 
to  plaintiff's  deed  and  averring  that  at  the  time  of  the  execution  of  the 
quitclaim  deed  defendant  had  no  right  or  title,  adds  nothing  to  the  suf- 
ficiency of  the  complaint     lb. 

Same. — A  covenant  in  a  deed  obligating  the  grantor  to  defend  against 
all  lawful  claims  does  not  obligate  him  to  defend  against  the  claims  of 
every  adventurer  who  may  see  fit  to  assert  a  claim  to  the  premises,    lb. 

Deed  of  Tbust— Unlawful  Detainee.— One  who  has  by  deed  of 
trust  conveyed  the  legal  title  to  a  trustee  cannot  maintain  an  action  to 
quiet  title  to  the  premises  conveyed  although  he  remains  in  possession 
and  one  to  whom  he  conveys  his  right  of  redemption  takes  no  greater 
rights  than  her  grantor.  Such  an  action  to  quiet  title  cannot  be  pleaded 
in  abatement  of  an  action  of  unlawful  detainer  for  the  same  land.  Miller 
et  al,  V,  Hall,  367. 

CORPORATIONS: 

Attobneys'  Fees. — Attorneys'  fees  for  services  in  preparing  articles 
of  incorporation,  filing  them,  etc.,  are  proper  charges  against  the  cor- 
poration.   FrecTnan  Improvement  Co.  v,  OaborUy  488. 
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Samb— Ratification.— Where  an  attorney  at  the  request  of  an  incor- 
porator who  afterwards  became  president  of  the  corporation  performed 
services  in  preparing  the  incorporaticm  papers  and  afterwards  continued 
to  perform  services  upon  the  request  of  the  president,  and  the  corpora- 
tioD  liaving  knowledge  of  the  attorney's  account  made  frequent  pay- 
ments by  checks  of  the  corporation,  the  corporation  will  be  held  to 
have  ratified  the  acts  of  its  president  in  contracting  the  indebtedness, 
and  is  estopped  to  deny  it.    lb. 

COSTS: 

Pbagtiob— Rbobiysbs — JuDOMEirr— Habmlkss  EBB0B.~In  an  ac- 
tion wherein  a  receiver  was  appointed  for  defendant,  after  decree  for 
plaintiff  the  receiver  was  discharged  and  ordered  to  file  his  report  which 
was  objected  to,  which  objections  being  overruled  judgment  was  entered 
in  favor  of  the  receiver  against  the  defendant  for  the  amount  of  his  ex- 
penses. Ueld  irregular  to  enter  judgment  in  favor  of  the  receiver  as  he 
was  not  a  party  to  the  suit,  and  that  the  amount  allowed  the  receiver 
should  have  been  taxed  as  costs  in  the  main  suit,  but  as  the  costs  in  the 
main  suit  were  taxed  against  defendant  the  result  was  the  same  and  the 
error  harmless.     The  Antlers  Land  A  Reservoir  Co,  v.  Fesler,  201. 

Fracjticb— Compensation  and  Expenses  of  Rboeitebs. — Where 
in  an  action  in  which  a  receiver  was  appointed  for  defendant,  a  decree 
was  rendered  in  favor  of  plaintiff  with  a  judgment  against  defendant 
and  in  favor  of  the  receiver  for  costs  and  the  expenses  of  the  receiver- 
ship, and  the  judgment  for  the  receiver's  expenses  included  items  with 
which  defendant  was  not  chargeable,  the  decree  in  the  main  case  may 
be  affirmed  and  the  cause  remanded  with  directions  to  the  lower  court 
to  vacate  the  judgment  in  favor  of  the  receiver,  and  to  ascertain  the 
proper  amount  due  the  receiver  and  tax  the  same  as  costs  in  the  main 
case.    lb. 

Practice— Clerks  of  Court— Deposit  of  Costs.— Where  a  defend- 
ant had  on  deposit  with  the  clerk  cost  money  at  the  time  a  judgment 
was  re^^dered  against  her,  the  clerk  had  no  right  to  refuse  to  file  a  mo- 
tion for  new  trial  on  the  ground  that  the  cost  money  deposited  by  defend- 
ant belonged  to  plaintiff  because  he  had  obtained  judgment  The  clerk 
has  no  authority  to  apply  money  deposited  for  costs  towards  the  pay- 
ment of  a  judgment  except  upon  an  execution  or  order  of  the  court 
Schweizer  v.  Man^eld  et  oZ.,  236. 

Receivers— Partnership. — Where  a  receiver  is  appointed  and  there 
is  no  fund  out  of  which  his  expenses  can  be  paid,  the  party  at  whose 
instance  he  was  appointed  should  be  required  to  provide  the  means  of 
payment  and  it  is  proper  to  tax  such  costs  against  hinL  In  an  action 
between  partners  for  dissolution  of  partnership  and  accounting,  where 
a  receiver  was  appointed  at  the  instance  of  plaintifb  and  there  was  no 
partnership  fund  to  pay  the  receiver's  expenses,  it  was  proper  to  enter 
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a  judgment  against  plaintiffs  for  saoh  expenses,  and  if  defendant  part- 
ners are  properly  chargeable  with  any  portion  of  the  expenses,  that  is  a 
matter  between  them  and  plaintiffs  to  be  settled  upon  final  determina- 
tion of  the  action.     Welch  et  aL  v.  Benshato  et  aZ.,  526i 

COUNTIES: 

Practice— Claims  Against  County— Pbesentation  to  Boabd.— 
In  an  action  against  the  board  of  county  commissioners  on  a  claim  against 
the  county,  it  must  be  alleged  and  proven  that  the  claim  was  presented 
to  the  board  of  county  commissioners  for  audit  and  allowance  and  was 
rejected,  or  that  a  reasonable  time  has  elapsed  since  its  pi-esentation 
and  the  board  has  failed  or  refused  to  act  on  the  same.  The  Board  qf 
County  Commi8sioner$  qf  Bio  Orande  County  v.  Bloom^  187. 

COVENANTS:  See  WARRANTY. 

CREDITORS*  BILLS: 

Fbaudulent  Conveyance— PiiBADiNG  and  Pboop— Insolvency. 
— In  order  to  maintain  a  creditor's  bill,  to  subject  land  purchased  in 
the  name  of  the  wife  with  money  furnished  by  the  husband,  to  the  pay- 
ment of  a  judgment  against  the  husband,  it  is  necessary  to  allege  and 
prove  that  at  the  time  the  husband  gave  the  money  to  his  wife  he  was 
insolvent  or  that  the  gift  tended  to  render  him  insolvent  and  unable  to 
pay  his  debts.    Fox  et  al.  v.  Lipe  et  al,^  258. 

Same — Limitation. — Bills  for  relief  on  the  groimd  of  fraud  must  be 
filed  within  three  years  from  the  date  of  discovery.  A  bill  that  shows 
that  the  fraud  was  committed  more  than  three  years  before  the  filing 
of  the  bill  must  allege  not  only  the  time  when  the  fraud  was  discovered, 
but  the  facts  constituting  the  fraud  and  the  circumstances  under  which 
it  was  ascertained.    lb, 

Sajce— Laches.- Where  the  plaintiff  in  an  action  delayed  the  suit 
ten  years  from  the  time  of  its  beginning  before  taking  final  judgment 
and  thereafter  delayed  a  suit  to  subject  land  purchased  with  money  of 
the  judgment  debtor  in  the  name  of  his  wife  until  after  the  death  of 
the  judgment  debtor,  he  was  guilty  of  such  laches  as  will  preclude  him 
from  maintaining  a  creditor's  bill  to  subject  the  wife's  land  to  the  judg- 
ment   lb. 

Husband  and  Wife— Fbaudulent  Conveyance.— If  at  the  time 
of  a  gift  by  a  husband  to  his  wife  the  husband  retains  ample  means  to 
satisfy  all  his  existing  debts  the  wife's  property  may  not  afterwards  be 
subjected  to  the  husband's  debts  on  account  of  the  g^ft.    lb. 

DAMAGE: 

NseLiOENOE— AOT  OF  GoD.— The  owner  of  an  irrigating  ditch  is  not 
liable  for  damage  caused  by  an  overflow  of  the  ditch,  where  the  proxi- 
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mate  cause  of  the  overflow  was  an  anprecedented  storm,  such  as  had 
never  been  known  in  the  vicinity,  and  where  the  owner's  negligence  in 
no  way  concurred  in  or  contributed  to  the  cause  of  the  injury.  The 
Grand  Valley  Irrigation  Co.  v.  PUzer,  123. 

Pbbsokal  Injubt—Res  JtJDTCATA— Wife's  Rboovbbt  no  Bab  to 
Action  by  Husband. — Where  a  wife  sued  and  recovered  damages  for 
injuries  caused  by  the  negligence  of  a  street  railway  company,  wherein 
her  complaint  alleged  a  permanent  disability,  and  that  since  the  injury 
she  had  been  unable  to  perform  any  labor,  and  that  she  had  expended 
large  sums  of  money  for  medicine  in  attempting  a  cure  of  her  injuries, 
but  no  special  damage  was  alleged  on  account  of  loss  of  labor,  and  no 
specific  amount  of  money  was  alleged  as  having  been  expended,  held 
that  the  allegations  of  inability  to  perform  labor  and  of  the  expenditure 
of  money  were  allegations  of  matters  of  aggravation  that  went  to  show 
the  severity  of  the  injury  and  were  not  of  themselves  allegations  of 
causes  of  action,  such  as  would  make  the  action  by  the  wife  ren  Judicata 
of  any  part  of  an  action  subsequently  brought  by  the  husband  for  loss 
of  services,  com^ianionship  and  society  of  his  wife  and  for  money  ex- 
pended on  account  of  the  same  injury.  The  Denver  Con,  Tramway 
Co,  V,  Riley,  132. 

Suit  by  Husband  fob  Injubibs  to  Wife — Evidence. — In  an  action 
by  a  husband  for  damages,  in  the  loss  of  services,  companionship  and 
society  of  his  wife  and  for  money  expended  in  her  care  caused  by  in- 
jury to  the  wife  by  the  negligence  of  a  street  railway  company,  it  was 
proper  to  refuse  to  admit  in  evidence  the  record  of  an  action  by  the 
wife  for  the  same  injuries  where  the  action  by  the  wife  involved  none 
of  the  elements  of  damage  sued  for  by  the  husband.    lb. 

Same.— Evidence  that  a  husband  assisted  his  wife  in  conducting  a 
suit  against  a  street  railway  for  injuries  caused  by  the  negligence  of 
the  company,  and  that  the  wife  turned  over  the  money  recovered  to  her 
husband,  was  not  competent  on  behalf  of  the  defendant  in  a  subsequent 
action  by  the  husband  for  damages  for  loss  of  services,  companionship 
and  society  of  his  wife  and  for  money  expended  in  her  care  on  account 
of  the  same  injury.  Where  there  was  no  other  proof  that  the  two  ac- 
tions were  for  the  same  damages  such  evidence  was  totally  irrelevant 
to  the  issues.    lb. 

Loss  OF  Companionship,  Society  and  Sebvices  of  Wife — ^Evi- 
dence.— In  an  action  by  a  husband  for  damages  for  the  loss  of  com- 
panionship, society  and  services  of  his  wife  on  account  of  injuries  caused 
by  the  negligence  of  a  street  railway  company,  the  damages  are  not 
susceptible  of  proof  by  witnesses,  and  the  amount  of  the  compensation 
to  which  the  husband  is  entitled  to  recover  is  to  be  determined  by  the 
jury  from  their  own  observation,  experience  and  knowledge,  conscien- 
tiously applied  to  the  facts  and  circumstances  of  the  case.    16. 

Action  by  Husband  fob  Injubies  to  Wife— Ins^buotions.— In  an 
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action  by  a  husband  for  damages  on  acconnt  of  injuries  to  his  wife,  an 
instruction  to  the  effect  that  if  the  evidence  authorized  a  recovery,  the 
plaintiff  was  entitled  to  compensation  for  expenses  already  incurred  in 
endeavoring  to  effect  a  cure,  as  well  as  future  expense  to  the  same  end 
as  the  jury  might  estimate  it,  and  also  for  the  loss,  past,  present  and 
prospective,  of  the  society  of  his  wife,  caused  by  her  injuries,  defining 
the  relation  which  she  sustained  to  him  and  the  manner  in  which  the 
damages  should  be  found  or  estimated,  was  a  proper  instruction.    Ih, 

Chattel  Mobtg age  — Redemption. — In  an  action  by  the  assignee 
of  a  mortgagor  to  redeem  from  a  chattel  mortgage  by  tendering  the 
amount  in  money  of  a  note  made  payable  in  property,  where  the  an- 
swer alleges  the  contract  to  pay  the  note  in  lumber,  but  alleges  no  spe- 
cific damages  on  account  of  the  failure  to  deliver  the  lumber,  the  damage 
was  the  value  of  the  supplies  furnished  for  which  the  note  was  given,  and 
was  liquidated  and  fixed  by  the  amount  of  the  note  and  was  completely 
satisfied  by  the  payment  of  the  note.     Leapold  et  al  v.  McCartney,  442. 

Replevin — Domestio  Animals — Damage  for  Detention.— Dam- 
age for  detention  of  domestic  animals  may  be  recovered,  based  upon 
the  value  of  their  use,  whenever  it  is  made  to  appear  that  the  owner  in- 
tended to  use  the  animals,  and  by  wrongful  detention  had  been  deprived 
of  their  use.  But  where  the  evidence  fails  to  show  a  purpose  or  inten- 
tion on  the  part  of  the  owner  to  use  such  animals,  it  is  erroneous  to 
submit  to  the  jury  the  question  of  the  value  of  such  use.  Smith  o.  Ste- 
vens, 491. 

DEEDS  OF  TRUST :  See  MORTGAGES. 

DISMISSAL:  See  RULES  OP  COURT. 

DIVORCE  AND  ALIMONY : 

Appeals— Jurisdiction.— The  court  of  appeals  has  no  jurisdiction 
to  review  on  appeal  or  writ  of  error  a  judgment  of  divorce.  Eickhoff  v. 
Eickhoff,  127. 

Same. — A  judgment  for  alimony  pendente  lite  in  a  divorce  suit  is  an 
incident  to  the  main  suit  for  divorce,  and  although  an  appeal  may  be 
taken  from  such  judgment  or  order  without  waiting  the  final  deter- 
mination of  the  suit  for  divorce,  the  court  of  appeals  has  no  appellate 
jurisdiction  over  such  judgment  or  order.     lb. 

Marriage  and  Divorce — Contracts — Public  Policy. — A  contract 
to  many  pending  proceedings  for  divorce  and  while  the  conti-acting  hus- 
band was  the  lawful  husband  of  another  woman,  of  which  the  contract- 
ing wife  had  knowledge,  was  contrary  to  public  policy  and  good  moi*als 
and  utterly  void. — Leupert  v.  Shields  et  al,  404. 

Notice  op  Decree. — Where  a  woman  who  was  a  witness  in  a  divorce 
suit,  and  had  knowledge  of  the  purposes  of  the  suit,  afterwards  married 


Digitized  by 


Googk 


584  Indes:. 

DIVORCE  AND  ALIMONY— C<m«nuc(L 

the  divorced  husband,  she  is  chargeable  with  notice  of  the  contents  of 
the  decree  and  is  chargeable  with  notice  of  a  judgment  for  alimony 
against  the  husband.    lb. 

Fbaudulent  Conveyance — Husband  and  Wife. — Where  a  divorced 
husband  with  a  judment  for  alimony  against  him  married  another  woman 
who  had  full  knowledge  of  the  decree  of  divorce  and  judgment  for  ali- 
mony, in  pursuance  of  a  marriage  contract  entered  into  prior  to  tte  di- 
vorce, conveyed  to  his  new  wife  real  estate  and  retained  no  property 
from  which  the  judgment  for  alimony  could  be  made,  the  conveyance 
to  the  new  wife  was  fraudulent  and  void  and  the  property  was  subject 
to  the  judgment  for  alimony.    lb. 

ELECTIONS: 

Elections— Publication  of  List  of  Nominations — Evidbngb— 
Value  of  Publication. — In  an  action  against  a  board  of  county  com- 
missioners by  a  publisher  of  a  newspaper  for  the  value  of  space  and 
work  in  publishing  a  list  of  nominations  for  office,  testimony  that  the 
amount  sued  for  was  the  customary  and  reasonable  charge  for  that  sort 
of  work  in  the  state  is  not  sufficient  proof  of  the  value;  the  proof  must 
be  as  to  the  value  of  the  space  and  the  work  in  the  particular  paper  in 
which  it  was  published.  The  Board  qf  County  Commissioners  cf  Rio 
Orande  County  «.  Bloomy  187. 

Same. — In  an  action  to  recover  for  publishing  a  list  of  nominations 
for  office,  where  the  plaintifif  testified  as  to  the  value  of  the  publication, 
it  was  error  to  refuse  to  permit  the  defendant's  counsel  to  cross-examine 
him  as  to  the  cost  and  value  of  labor  and  material  which  went  into  the 
publication,  and  also  with  reference  to  sale  of  space  in  the  same  paper 
at  other  times  and  for  other  purposes.    lb. 

ESCROWS: 

Trusts  and  Trustees— Liability  of  Tbustbb.— Where  a  grantor 
and  grantee  deposited  with  a  bank  in  escrow  a  deed  to  a  certain  lot 
together  with  a  check  of  the  vendee  payable  to  the  bank  drawn  on  a 
distant  bank  with  an  agreement  that  the  escrow  bank  was  to  deliver 
the  deed  to  the  vendee  upon  the  collection  of  the  check  and  a  deposit 
by  the  vendee  of  certain  capital  stock  in  a  mining  company,  and  the 
check  when  collected  was  to  be  placed  to  the  credit  of  the  vendor,  and 
the  bank  sent  on  the  check  for  collection  which  was  paid  by  a  return  of 
a  draft  of  the  payee  bank  on  a  Chicago  bank,  and  after  receiving  the 
Chicago  draft  the  escrow  bank  received  a  request  from  the  vendee  to 
return  his  check  if  not  collected,  for  the  reason  that  he  was  not  satis- 
fied with  the  title,  and  the  bank  on  which  his  check  was  made  also 
requested  a  return  of  the  Chicago  draft  which  was  returned,  in  an  action 
by  the  vendor  against  the  escrow  bank  for  the  amount  of  the  check, 
held  that  the  defendant  was  the  trustee  for  the  vendor  to  collect  the 
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check,  and  that  the  receipt  of  the  Chicago  draft  m  payment  he 
check  was  a  collection  of  the  check,  and  it  was  defendant's  duty  to  con- 
vert the  draft  into  money  and  place  the  same  to  the  vendor's  credit,  and 
for  its  failure  to  do  so,  and  for  its  wrongful  return  of  the  draft  it  was 
liable  to  plaintiff  for  the  amount  of  the  check  with  interest.  Chegg  v. 
The  Bi'Metallic  Bank,  251. 

Estoppel. — Where  a  deed  was  deposited  in  escrow  with  a  bank  to- 
gether with  the  check  of  the  vendee,  with  instructions  to  deliver  the 
deed  to  the  vendee  upon  collection  of  the  check  and  to  place  the  pro- 
ceeds of  the  check  to  the  credit  of  the  vendor,  and  the  check  was  paid 
by  a  bank  draft  and  the  escrow  bank  voluntarily  returned  the  draft,  in 
an  action  by  the  vendor  against  the  escrow  bank  for  the  amount  of  the 
check,  the  defendant  is  estopped  to  say  that  it  did  not  receive  the  money 
on  the  check  when  by  its  own  voluntai-y  act  it  put  it  out  of  its  power 
to  receive  it.    lb. 

ESTATES  OF  DECEDENTS: 

JuoaMENTS  —  Execution — Administratobs. — In  entering  a  judg- 
ment against  an  administrator,  it  is  error  to  award  execution;  the  judg- 
ment in  such  case  should  be  that  it  be  payable  out  of  the  estate  of 
deceased  in  due  coui*se  of  administration,  but  such  error  does  not  make 
it  necessary  to  remand  such  judgment  to  the  trial  court,  but  the  judg- 
ment in  proper  form  may  be  entered  in  the  appellate  court.  Kilpatrick 
V.  Haley,  399. 

ESTOPPEL: 

Deed  of  Trust—Power  op  Trustee.- The  trustee  in  a  deed  of  trust 
has  no  power  to  make  any  contract  in  relation  to  the  property  outside 
of  the  power  given  him  in  the  deed,  and  an  agreement  or  promise  by 
him  to  the  holder  of  a  chattel  mortgage  on  certain  machinery  attached 
to  the  real  estate,  that  the  cestui  que  trust  would  not  contest  the  validity 
of  the  chattel  mortgage  would  not  be  binding  on  the  cestui  que  trust  nor 
estop  him  from  afterwards  setting  up  his  superior  rights  or  from  suing 
for  damage  to  the  real  estate  by  a  foreclosure  of  the  chattel  mortgage 
and  removal  of  the  machinery.     Fisk  v.  The  People's  Nat.  Bank  et  aL,  21. 

Escrow. — Where  a  deed  was  deposited  in  escrow  with  a  bank  together 
with  the  check  of  the  vendee,  with  instructions  to  deliver  the  deed  to 
the  vendee  upon  collection  of  the  check  and  to  place  the  proceeds  of  the 
check  to  the  credit  of  the  vendor,  and  the  check  was  paid  by  a  bank 
draft  and  the  escrow  bank  voluntarily  returned  the  draft,  in  an  action 
by  the  vendor  against  the  escrow  bank  for  the  amount  of  the  check,  the 
defendant  is  estopped  to  say  that  it  did  not  receive  the  money  on  the 
check  when  by  its  own  voluntary  act  it  put  it  out  of  its  power  to  receive 
it.     Gregg  v.  The  Bi-Metallic  Bank,  261. 

Watsbwobks — Contracts. — Where  a  town  granted  a  franchise  to 
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coDStmct  waterworks  and  the  contract  provided  for  the  laying  of  steel, 
wrought  or  cast  iron  pipes,  and  the  contract  further  provided  that  in 
case  the  water  company  should  issue  bonds  upon  the  waterworks,  the 
mayor  and  recorder  should  upon  request  of  the  company,  at  any  time 
after  the  completion  of  the  work  and  a  satisfactory  test  had  been  made, 
indorse  upon  the  bonds  a  certificate  that  said  waterworks  had  been  com> 
pleted  and  satisfactorily  tested,  and  the  company  laid  pipes  of  steel  or 
cast  iron  lined  with  cement,  and  before  the  pipes  were  laid,  but  after 
they  were  distiibuted  through  the  town,  objection  was  filed  with  the 
board  of  trustees  as  to  the  material  of  the  pipes  being  laid,  and  the 
boai-d  of  trustees  after  thoroughly  investigating  the  matter  apprt>ved  of 
the  pipes,  and  after  the  work  was  completed  passed  a  resolution  direct- 
ing the  mayor  and  recorder  to  indoi-se  on  the  bonds  a  certificate  that  the 
works  had  been  completed  and  tested,  and  afterwards  on  several  oc- 
casions the  board  adopted  resolutions  requiring  the  company  to  extend 
its  mains  under  the  contract,  which  was  done  by  using  the  same  kind 
of  pipe  as  was  first  used,  in  an  action  by  the  water  company  against 
the  town  for  hydrant  rentals,  the  town  is  estopped  to  set  up  the  defense 
that  the  pipes  laid  were  not  of  the  material  provided  for  in  the  con- 
tract    Grand  Junction  Water  Co.  v.  The  City  qf  Grand  Junction,  424. 

EVIDENCE:  ' 

Appellate  Practice— Findings  op  Fact— Contract.— The  find- 
ings of  fact  of  the  trial  court  based  upon  conflicting  evidence  will  not 
be  disturbed  on  appeal  unless  manifestly  against  the  weight  of  the  evi- 
dence, and  this  rule  applies  even  though  there  was  a  contract  to  be  con- 
strued where  the  contract  was  so  indefinite  as  to  admit  parol  evidence 
to  explain  it,  and  where  the  controlling  question  was  the  matter  of  fact 
as  to  whether  the  contract  had  been  complied  with.  Teager  v.  Clark 
et  al,  40. 

Damage— Suit  by  Husband  pob  Injuries  to  Wife— Evidence. — 
In  an  action  by  a  husband  for  damages,  in  the  loss  of  services,  compan- 
ionship and  society  of  his  wife  and  for  money  expended  in  her  care 
caused  by  injury  to  the  wife  by  the  negligence  of  a  street  railway  com- 
pany it  was  proper  to  refuse  to  admit  in  evidence  the  record  of  an  ac- 
tion by  the  wife  for  the  same  injuries  where  the  action  by  the  wife  in- 
volved none  of  the  elements  of  damage  sued  for  by  the  husband.  The 
Denver  Con.  Tramxoay  Co,  v,  Riley,  132. 

Same.— Evidence  that  a  husband  assisted  his  wife  in  conducting  a  suit 
against  a  street  railway  for  injuries  caused  by  the  negligence  of  the  com- 
pany and  that  the  wife  turned  over  the  money  recovered  to  her  hus- 
band, was  not  competent  on  behalf  of  the  defendant  in  a  subsequent 
action  by  the  husband  for  damages  for  l(»ss  of  services,  companionship 
and  society  of  his  wife  and  for  money  expended  in  her  care  on  accoimt 
of  the  same  injury.    Where  there  was  no  other  proof  that  the  two  »c- 
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tions  were  for  the  same  damages  such  evidence  was  totally  irrelevant  to 

the  issues.    lb. 

Damage— Loss  of  Companionship,  Society  and  Services  of  Wife. 
—In  an  action  by  a  husband  for  damages  for  the  loss  of  companionship, 
society  and  services  of  his  wife  on  account  of  injuries  caused  by  the 
negligence  of  a  street  railway  company,  the  damages  are  not  susceptible 
of  proof  by  witnesses,  and  the  amount  of  the  compensation  which  the 
husband  is  entitled  to  recover  is  to  be  determined  by  the  jury  from 
their  own  observation,  experience  and  knowledge,  conscientiously  ap- 
plied to  the  facts  and  circumstances  of  the  case.    lb. 

Railroads — Negligence — Killing  Stock. — In  an  action  against 
a  railroad  company  for  negligently  killing  an  animal,  where  the  allega- 
tion that  defendant  operated  the  road  upon  which  the  animal  was  killed 
was  denied,  it  was  incumbent  on  plaintiff  to  offer  some  evidence  to  prove 
the  allegation,  and,  in  the  absence  of  any  proof  that  the  defendant  did 
operate  the  road,  it  was  error  to  refuse  defendant's  motion  for  nonsuit. 
Burlington  and  Missouri  Railroad  in  Nebraska  v.  Campbell^  141. 

Same. — In  an  action  against  a  railroad  company  for  killing  or  injur- 
ing an  animal,  the  mere  finding  of  an  animal  dead  or  injured  near  the 
railroad  track  is  not  sufficient  proof  that  it  was  killed  or  injured  by  the 
railroad  company,  but  it  is  not  necessary  to  prove  such  killing  or  injury 
by  eyewitnesses;  it  may  be  shown  by  circumstantial  evidence.    lb. 

Same— Proof  of  Value. — In  an  action  against  a  railroad  company 
for  negligently  killing  an  animal,  plaintiff's  neighbors,  who  were  farm- 
ei-s  and  owners  of  similar  animals  and  used  them  and  sometimes  bought 
and  sold  them,  were  competent  witnesses  as  to  the  value  of  the  animal, 
although  they  testified  that  they  did  not  know  the  ** market  value''  of 
the  animal  in  that  vicinity,  and  did  not  know  that  there  was  any  "  mar- 
ket value"  for  such  animals.    lb. 

Practice — Error  Cured.— Error  in  striking  out  evidence  is  cured 
by  afterwards  permitting  the  witness  to  testify  to  the  facts  attempted 
to  be  reached  by  the  evidence  stricken  out.    Sills  t.  Hawes,  157. 

Practice — Proof  of  Value — Harmless  Error. — On  appeal  from 
a  judgment  for  damages  in  favor  of  a  mortgagor  against  a  mortgagee  in 
a  chattel  mortgage  for  wrongfully  taking  and  selling  the  mortgaged 
property,  error  in  permitting  the  plaintiff  to  testify  to  the  value  of  the 
property,  without  having  first  qualified  himself  to  testify  to  the  value, 
is  not  prejudicial  error  where  the  answer  of  the  defendant  admitted  the 
taking  of  the  property  and  that  it  was  sold  for  moi-e  than  the  amount 
of  the  judgment    lb. 

Appellate  Practice — Assignments  of  Error. — Assignments  of 
error  that  merely  state  that  **  the  court  erred  at  the  trial  in  receiving- 
incompetent  testimony  over  the  objection  and  exception  of  appellant," 
and  **  the  court  erred  in  rejecting  competent  evidence  in  the  case,  of- 
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fered  by  appellant,''  are  not  sufficiently  specific  to  raise  such  questions 

on  appeal     Strcissheim  v.  Cole  et  aL,  164. 

Kkpuevin — AOBSBMENT— CoNsiDBBATiON. — In  an  action  of  replcTin 
where  plaintiff  claimed  title  under  a  chattel  mortgage,  it  was  not  error 
to  refuse  to  admit  in  evidence, proof  that  part  of  the  property  had  been 
seized  by  other  parties  under  some  claim  of  lien,  that  plaintiff  brought 
suit  for  its  recovery,  and  that  he  promised  to  relinquish  his  claim  upon 
the  remainder  in  consideration  of  an  agreement  by  defendant  to  pay  a 
part  of  the  expense  of  litigation  of  that  suit,  where  it  does  not  appear 
that  defendant  performed  any  part  of  his  agreement    Miller  v.  Grc/,  167. 

Practice — Claims  against  County— Presentation  to  Board. — 
In  an  action  against  the  board  of  county  commissioqers  on  a  claim  against 
the  county,  it  must  be  alleged  and  proven  that  the  claim  was  presented 
to  the  board  of  county  commissioners  for  audit  and  allowance  and  was 
rejected,  or  that  a  reasonable  time  has  elapsed  since  its  presentation 
and  the  board  has  failed  or  refused  to  act  on  the  same.  The  Board  qf 
County  Commi88ioner8  of  Rio  Orande  County  v.  Bloom^  187. 

Elections — Publication  of  List  of  Nominations — Value  of 
Publication. — In  an  action  against  a  board  of  county  commissioners 
by  a  publisher  of  a  newspaper  for  the  value  of  space  and  work  In  pub- 
lishing a  list  of  nominations  for  office,  testimony  that  the  amount  sued 
for  was  the  customary  and  reasonable  charge  for  that  sort  of  work  in 
the  state  is  not  sufficient  proof  of  the  value;  the  proof  must  be  as  to 
the  value  of  the  space  and  the  work  in  the  particular  paper  in  which  it 
was  published.    lb. 

Same. — In  an  action  to  recover  for  publishing  a  list  of  nominations 
for  office,  where  the  plaintiff  testified  as  to  the  value  of  the  publication, 
it  was  error  to  refuse  to  permit  the  defendant's  counsel  to  cross-examine 
him  as  to  the  cost  and  value  of  labor  and  material  which  went  into  the 
publication,  and  also  with  reference  to  sale  of  space  in  the  same  paper 
at  other  times  and  for  other  purposes.    lb. 

Appellate  Practice — Abstract  of  Record. — An  appellate  court 
will  not  examine  the  bill  of  exceptions  to  determine  whether  the  evi- 
dence was  such  as  to  make  an  instruction  asked  by  plaintiff  and  refused 
by  the  court  applicable.  If  parties  assign  errors  on  any  question  which 
necessitates  an  examination  of  the  evidence,  they  must  put  into  the 
abstract  the  evidence  necessary  to  be  examined  to  determine  the  ques- 
tion.    Beck  V,  Trimble  et  oZ.,  195. 

Practice— Fraudulent  Conveyance. — Where  a  husband  gave  his 
note  in  settlement  of  a  book  account,  and  afterwards  the  wife  gave  her 
note  for  the  husband's,  in  an  action  against  the  husband  and  wife  on 
the  original  book  account  where  the  only  issues  were  whether  or  not 
the  note  of  the  husband  was  given  in  payment  of  the  book  account  and 
whether  or  not  the  wife's  note  was  g^ven  as  collateral  security,  evidence 
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as  to  fraudulent  conveyanoe  of  property  between  the  hiuband  and  wife 

was  not  admissible.    Hh 

Impeaching  Witness — iMMATERiAii  Testimont. — A  witness  may 
not  be  impeached  by  showing  that  he  testified  falsely,  where  the  testi- 
mony claimed  to  be  false  was  immaterial  to  the  issue,  although  the 
immaterial  testimony  was  admitted  in  evidence  without  objection.    lb. 

Practice. — On  the  hearing  of  objections  to  a  receiver's  report  after 
decree  in  the  main  case  it  was  proper  to  reject  evidence  offered  which 
would  have  been  admissible  on  the  hearing  in  the  main  case,  but  was 
irrelevant  to  any  issue  arising  on  the  report  The  Antlers  Land  db 
Reservoir  Co.  v.  Fealer,  201. 

Sales — Delivery — Practice. — In  an  action  for  the  value  of  hay 
cut  by  plaintiffs  for  defendants  and  stacked  on  defendants'  premises 
and  which  was  destroyed  by  fire  before  it  was  measured  to  determine 
the  amount  on  which  to  compute  the  purchase  price,  where  the  issue 
was  as  to  whether  the  delivery  was  complete  before  the  measurement, 
or  whether  the  measurement  was  a  condition  precedent  to  delivery,  and 
the  evidence  as  to  when  and  how  the  measurement  was  to  be  made  was 
conflicting  and  was  submitted  to  the  jury  under  proper  instructions, 
the  verdict  of  the  jury  in  favor  of  plaintiffs  will  not  be  disturbed. 
Yovng  Bros.  v.  Minkler  et  cd.,,  204. 

Fraudulent  Conveyance.— Where  the  evidence  of  the  parties  to  a 
trust  deed  from  a  husband  to  his  wife  and  its  transfer  to  a  brother  of 
the  husband  was  confused,  evasive  and  contradictory  as  to  the  consid- 
eration, and  a  subsequent  mortgagee  testified  that  at  the  time  of  the 
execution  of  his  subsequent  mortgage  the  parties  to  the  former  trust 
deed  told  him  it  was  executed  only  for  the  purpose  of  protecting  the 
husband  from  his  creditors,  and  that  it  had  been  released  by  an  unre- 
corded deed,  a  finding  of  the  trial  court  that  the  trust  deed  was  volun- 
tary and  as  to  the  subsequent  purchaser  fraudulent  and  void,  will  not 
be  disturbed.     Kelly  v.  Atkins  et  at.,  208. 

Exclusion  of  Witness  from  Court  Room.— Where  a  witness  dis- 
obeys the  rule  excluding  witnesses  from  the  court  room  during  the  trial, 
with  the  knowledge  and  consent  of  the  party  seeking  to  introduce  such 
witness,  the  court  may  in  its  discretion  refuse  to  permit  such  witness 
to  testify  in  the  case.     /&. 

Practice — Stipulation. — A  stipulation  made  by  the  parties  to  an  ac- 
tion that  a  bill  of  exceptions  used  on  appeal  of  a  former  trial  of  the 
same  case  might  be  used  in  evidence  without  a  re-examination  of  wit- 
aeeses  is  binding  on  the  parties  and  makes  the  bill  admissible  in  evi- 
dence in  all  future  trials  of  the  same  case,  although  the  stipulation  does 
not  specifically  state  that  the  evidence  may  be  introduced  in  any  or  all 
future  trials.    Magnes  v.  The  Sioux  City  Nursery  <fc  Seed  Co.,  219. 

Sales— Refusal  to  Accept  by  Vendee— Resale.— Where  a  vendee 
refuses  to  accept  perishable  j>ersonal  property  the  vendor  may  resell 
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the  property  and  recover  of  the  Tendee  the  di£Ference  between  the  con- 
tract price  and  the  amount  realized  on  resale,  bat  before  the  vendor  can 
recover  this  difference  he  most  show  by  competent  evidence  that  the  re- 
sale was  made  in  good  faith,  that  it  was  fair  and  just  and  that  the  price 
received  was  fair  and  reasonable  under  the  circumstances.    Ih. 

Pabol — Record.— Parol  evidence  as  to  the  time  a  suit  was  commenced 
is  incompetent  as  it  is  a  matter  of  record  and  the  record  is  the  best  evi- 
dence.    Fox  €t  al,  V,  Lipe  et  a/.,  258. 

Fbaudulent  Convey akce — Obbditobs^  Bill — Pleadino  asd 
Pboof— Insolvency.— In  order  to  maintain  a  creditor's  bill,  to  subject 
land  purchased  in  the  name  of  the  wife  with  money  furnished  by  the 
husband,  to  the  payment  of  a  judgment  against  the  husband,  it  is  nec- 
essary to  allege  and  prove  that  at  the  time  the  husband  gave  the  money 
to  his  wife  he  was  insolvent  or  that  the  gift  tended  to  render  him  insol- 
vent and  uuable  to  pay  his  debto.    Ih. 

Contracts— Public  Policy. — A  contract  to  famish  record  evidence 
in  the  possession  of  the  contractor,  and  which  is  necessary  to  establish 
the  rights  of  a  litigant,  for  a  part  of  the  subject-matter  of  the  litiga- 
tion is  not  void  as  contrary  to  public  policy.  Casserleigh  v.  Wood  et  at., 
265. 

Same.— A  contract  to  furnish  testimony  requisite  to  vdn  a  suit,  being 
a  strong  inducement  to  commit  perjury,  is  void  as  against  public  policy, 
but  a  contract  to  furnish  evidence  already  in  existence  and  in  the  pos- 
session of  the  contractor  is  not  contn«>ry  to  public  policy  although  the 
evidence  was  necessary  and  sufficient  to  establish  the  rights  of  the  liti- 
gant,    lb. 

Malicioi's  PitosEcuTioN— Probable  Cause — Malice. — In  an  ac- 
tion for  malicious  prosecution  the  burden  is  upon  the  plaintiff  to  show, 
both  that  there  was  not  probable  cause  for  the  prosecutio^  and  that  it 
was  instituted  through  malice.  The  Florence  OU  and  Boning  Co,  et  aL 
V.  Huffy  281. 

Same — Presumption.— In  an  action  for  malicious  prosecation  malice 
may  be  inferred  from  want  of  probable  cause  but  it  is  not  a  legal  pre- 
sumption. Where  want  of  probable  cause  is  shown  it  is  for  the  jury  to 
say  from  the  facts  proved  whether  or  not  the  prosecution  was  instigated 
by  malice.     J6. 

Same.— In  an  action  for  malicious  prosecution  any  facts  tending  to 
prove  malice  are  admissible  on  behalf  of  plaintiffs  and  any  facts  tending 
to  disprove  malice  are  admissible  for  the  defendant,  but  where  the  facts 
establish  probable  cause  for  the  prosecution  it  is  a  complete  defense 
and  malice  is  immaterial,  and  it  is  not  error  to  reject  evidence  tending 
to  disprove  malice.    16. 

Same. — In  an  action  for  malicious  prosecation  the  advise  of  a  justice 
of  the  peace  given  upon  a  full  statement  of  the  facts  by  defendant  is  ad- 
missible as  a  part  of  the  res  geatm  as  bearing  upon  the  prosecutor's  good 
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faith,  though  it  may  not,  like  the  advice  of  counsel,  he  a  complete  de- 
fense,   lb. 

Malicious  Prosecution — Iktbnt. — In  an  action  for  malicious  prose- 
cution it  is  eiToneous  to  permit  the  plaintiff  to  testify  to  his  intent  in 
doing  tlie  act  for  which  he  was  prosecuted,  unless  that  intent  was  known 
to  the  prosecutor,  as  probable  cause  for  the  prosecution  is  dependent 
upon  the  apparent  and  not  the  actual  commission  of  a  crime.    lb. 

Instructions — Modification. — An  instruction  asked  collating  de- 
fendant's testimony  and  including  selected  and  segregated  statements 
from  plaintiff's  testimony  and  stating  a  legal  conclusion  if  such  testi- 
mony was  true  was  properly  modified  by  striking  out  the  segregated 
parts  of  plaintiff's  testimony,  as  full  effect  cannot  be  given  to  a  party's 
testimony  without  considering  it  as  a  whole.    lb. 

Practice — Question  for  Jury. — In  an  action  for  malicious  prose- 
cution where  there  is  a  conflict  in  the  evidence  bearing  upon  the  ques- 
tion of  probable  cause,  it  is  a  question  for  the  jury  and  not  the  court 
to  determine.    lb. 

Appellate  Practice— Findings  of  Trial  Court — Contracts.— 
Where  the  question  as  to  whether  a  contract  was  or  was  not  made  was 
purely  a  question  of  fact,  dependent  upon  conflicting  evidence,  and  two 
trial  courta  in  passing  upon  the  question  found  in  fovor  of  the  same 
party,  the  findiDg  is  conclusive  on  the  appellate  court.  Owen  v.  Ham- 
burger, 334. 

Appellate  Practice — Verdict  Conclusive. — A  verdict  of  a  jury 
found  upon  conflicting  evidence,  where  }ihe  evidence  is  sufficient  to  sup- 
port the  verdict,  is  conclusive  upon  the  appellate  court  Corbin  et  al, 
V.  Dunklee,  337. 

Pbactioe — Admission  of  Immaterial  Evidence- Harmless  Er- 
ror.— The  admission  of  immaterial  evidence  is  not  sufficient  grounds 
for  reversal  of  judgment  where  it  clearly  appears  that  such  evidence 
could  not  have  prejudiced  appellant's  cause.    lb. 

Same— Striking  out  Testimony.— The  admission  of  irrelevant  tes- 
timony is  generally  cured  by  the  court  striking  out  such  testimony  and 
instructing  the  jury  to  disregard  it.     76. 

Bills  and  Notes— Interest — Pleading.- Where  a  note  provided 
for  the  payment  of  a  cei-tain  rate  of  interest  after  maturity,  in  an  action 
upon  the  note  an  answer  that  alleged  that  it  was  not  intended  by  the 
parties  that  interest  at  tliat  rate  should  ever  be  collected,  but  that  the 
provision  for  interest  in  the  note  was  designed  merely  as  a  penalty  to 
secure  the  prompt  payment  of  the  indebtedness,  states  no  defense  to  the 
action  and  should  be  stricken  out  on  motion.  Parol  contemporaneous 
evidence  would  be  inadmissible  to  contradict  or  vaiy  the  terms  of  the 
note,  and  an  averment  of  a  contrary  intention,  without  more,  is  bad. 
Scott  et  al.  V.  Wood,  841. 

Practice— Sale  under  Trust  Deed— Inade()UAtb  Price- Strik- 
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ING  OUT  EviDBNCK— H  ABMLB88  Ebbob.— In  fto  aotion  for  the  unpaid  \mX- 
ance  of  a  note  secured  by  deed  of  trust  after  foreclosure  of  the  deed  of 
trust  and  sale,  the  striking  out  of  eyidence  as  to  the  value  of  the  prop- 
erty offered  by  defendant  was  not  prejudicial  error  where  the  evidenoe 
stricken  out  and  all  the  evidence  offered  did  not  show  such  a  difference 
between  the  actual  value  and  the  amount  for  which  it  was  sold  as  to 
cast  suspicion  on  the  sale.     lb. 

Principal  and  Aoknt — Appointment  in  Writing — Cokpknsatiom. 
—Where  the  appointment  of  an  agent  is  made  in  writing  but  the  writing 
is  silent  as  to  compensation,  the  compensation  may  be  fixed  by  parol, 
and  parol  evidence  is  admissible  to  show  what  compensation  was  agreed 
upon.     The  Employers''  Liability  Assurance  Co,  v,  Morris^  354. 

Appellate  Pbactice— iVebdict. — The  verdict  of  a  jury  upon  con- 
flicting evidence  where  there  is  evidence  to  support  it  is  conclusive 
upon  the  appellate  court  unless  there  is  such  preponderance  and  weight 
of  evidence  against  the  verdict  as  to  make  it  apparent  that  it  was  ren- 
dered from  passion  and  prejudice.    Ih, 

Depositions — Waiveb  of  Objections. — In  an  action  contesting  the 
probate  of  a  will,  an  objection  to  depositions  that  a  copy  of  the  will,  and 
not  the  original,  was  attached  to  the  dedimus  is  expressly  waived  by  a 
stipulation  that  the  will  did  accompany  the  dedimus.  QIobb  et  oL  t. 
Scott  et  al.j  377. 

Revocation  of  Will— Declabations — Res  Gbstjs.— Under  all  stat- 
utes regulating  the  revocation  of  wills  by  acts  other  than  instruments 
executed  for  the  purpose  with  a  solemnity  equivalent  to  that  required 
for  the  execution  of  the  original  document,  the  declarations  of  the  de- 
ceased made  at  the  time  are  admissible  as  part  of  the  res  gestce  to  show 
the  intent  with  which  the  act,  relied  upon  as  a  revocation,  was  done, 
but  declarations  made  by  deceased  long  after  the  act  are  not  admissible 
to  show  its  intent.     lb. 

Practice — Admission  of  Incompetent  Evidence— Harmless  Er- 
ror.—In  a  trial  to  the  court,  the  admission  of  incompetent  evidence  is 
not  reversible  error  where  the  competent  evidenoe  was  sufficient  to  sup- 
port the  judgment,  and  under  the  competent  evidence  introduced  the 
judgment  was  right  It  will  be  assumed  that  the  judge  decided  the  case 
on  the  evidence  properly  admitted.    lb. 

Wills— Revocation.— Under  the  Colorado  statutes,  2  Mills'  Ann. 
Stats,  sec.  4655,  providing  how  wills  may  be  revoked,  where  a  testator 
drew  pen  marks  through  her  signature  to  a  will,  at  same  time  calling 
upon  persons  present  to  witness  that  she  destroyed  the  will,  stating  that 
she  thereby  revoked  the  will,  it  was  such  obliteration  in  contemplation 
of  the  statute  as  would  amount  to  a  revocation  although  the  name  was 
still  legible.    lb. 

Waterworks— Contracts — Water  Pbessubb.— Where  a  contract 
between  a  town  and  water  company  provided  that  the  works  should  at 
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all  times  be  capable  of  dlsoharging  a  certain  nainber  of  streams  of  a 
certain  size  to  a  certain  height  through  100  feet  of  hose,  a  violation  of 
the  contract  cannot  be  shown  by  evidence  that  the  works  failed  to  throw 
the  water  to  the  required  height  when  tested  through  hose  from  150  to 
400  feet  long.  To  show  a  failure  to  comply  with  the  contract  by  evi- 
dence of  tests,  the  tests  most  have  been  made  under  the  conditions  pro- 
vided in  the  contract.  The  Orand  Junction  Water  Co.  v.  The  City  qf 
Grand  Junction^  424. 

Spscial  Constable — AuxHOBrry  op  Jubtioe  to  Appoint.— The  au- 
thority of  a  justice  of  the  i>eace  to  appoint  a  8i>ecial  constable  to  exe- 
cute a  writ  was  sufficiently  shown,  where  it  appeared  that  the  justice 
indorsed  on  the  back  of  the  writ  a  certificate  of  the  appointment,  re- 
citing that  there  was  no  regular  constable  at  command,  and  there  was 
some  evidence  that  the  regularly  elected  constable  had  left  the  country 
and  within  less  than  three  weeks  from  the  time  of  the  appointment  of 
the  special  constable  the  board  of  county  commissioners  at  a  regular 
meeting  entered  an  order  that  a  vacancy  in  the  office  of  constable  in  the 
precinct  existed  because  of  the  departure  from  the  country  of  the  regu- 
larly elected  officer.    Brewer  v.  Mock  et  a2.,  454. 

Same. — If  a  justice  of  the  peace  has  personal  knowledge  of  the  fact 
that  there  is  no  regular  constable  at  his  command  to  serve  process,  it  is 
not  necessary  that  any  showing  be  made  to  him  before  he  appoints  a 
special  constable,    lb. 

Attachment— Dependant  Conoealino  Himselp  —  Afpidavit.— 
Where  a  plaintiff  in  an  attachment  suit  had  addressed  several  letters  to 
the  defendant  at  his  place  of  residence  and  received  no  answer  and  had 
been  told  by  defendant's  neighbors  that  he  had  left  the  country,  and 
the  defendant  had  failed  to  keep  an  appointment  made  with  plaintiff  to 
meet  him  aqd  settle  the  claim,  he  was  justified  in  making  an  affidavit 
that  defendant  was  concealing  himself  so  as  to  avqid  service  of  proc- 
ess,   lb. 

Same. — To  justify  an  affidavit  for  attachment  on  the  ground  that  de- 
fendant was  concealing  himself  so  as  to  avoid  service  of  process,  it  is 
not  necessary  to  make  positive  proof  that  defendant  was  concealing 
himself  to  avoid  service.  It  is  enough  if  sufficient  facts  are  shown  to 
justify  a  belief  of  such  in  the  mind  of  a  reasonable  person.    lb. 

Fraudulent  Intent. — Fraudulent  intent  is  usually  to  be  gathered 
from  the  facts  and  circumstances  in  evidence  but  to  warrant  the  infer- 
ence of  fraud  there  must  be  proof  of  some  fact  or  circumstance  from 
which  it  may  be  legitimately  inferred.    Loveland  v.  Kearney,  463. 

Taxes  and  Taxation— Principal  and  Agent.— Where  a  nonresi- 
dent who  had  loans  outstanding  in  the  state  placed  the  notes  in  the 
hands  of  an  agent  to  hold  for  collection,  with  power  to  receive  and 
receipt  for  money  and  to  release  securities,  but  with  no  authority  to  hold 
or  invest  the  money  when  collected,  the  agent  was  not  authorized  to 
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list  the  DOtes  for  taxes,  and  tax  scbedules  made  by  such  agent  were  not 
competent  evidence  in  a  pi*oceeding  against  the  estate  of  bis  principal 
for  tbe  collection  of  taxes.  HcUhaway  v.  Choury,  Treasurer  of  Costilla 
County,  478. 

Fraudulbnt  Asbiokmeht — Intent  of  Assignob. — On  an  Issae  tm 
to  wbetber  or  not  a  debtor  bas  transferred  bis  proi>ei*ty  for  tbe  purpose 
of  defrauding  bis  creditors  wbere  tbe  fraudulent  intent  of  tbe  assignor 
is  not  a  conclusive  legal  presumption,  and  from  tbe  evidence  tbe  intent 
is  doubtful,  it  is  competent  for  tbe  assignor  to  testify  as  to  bis  intent 
and  it  would  be  erroneous  to  refuse  to  permit  bim  to  do  so.  But  wbere 
the  intent  appears  upon  tbe  face  of  tbe  transaction,  or  wbere  the  undis- 
puted facts  are  irreconcilable  with  a  lawful  purpose,  bis  testimony  as 
to  what  bis  intentions  were  would  be  without  effect  and  should  not  be 
received.     Curran  v.  Rothschild  et  al,,  497. 

Rbpstition  of  Txstimont.— It  is  not  error  to  refuse  to  permit  a 
witness  to  repeat  in  substance  testimony  already  given  although  ex- 
pressed in  different  words.    lb. 

Pleading — City  Obdinance— Neqlioencb.— When  a  cause  of  ac- 
tion is  based  upon  tbe  violation  of  a  city  ordinance,  the  ordinance  and 
the  facts  constituting  its  violation  must  be  pleaded,  but  tbe  disregard 
of  duties  imposed  by  an  ordinance  may  subject  a  railway  company  to 
the  imputation  of  negligence,  and  in  an  action  against  a  street  railway 
company  for  injuries  caused  by  its  negligent  conduct  in  tbe  manage- 
ment and  oi>eratlon  of  its  cars,  where  tbe  negligence  relied  on  consists 
in  whole  or  in  part  in  tbe  violation  of  an  ordinance,  tbe  ordinance  is 
admissible  in  evidence  as  any  other  fact  without  having  been  pleaded. 
Griffith  V.  The  Denver  Consolidated  Tramway  Co.,  504. 

Neolioknck— Oontbibutoby  Negligence— Habmless  Ebrob. — In 
an  action  for  damage  for  personal  injuries  to  plaintiff  alleged  to  have 
been  caused  by  defendant's  negligence,  wbere  tbe  uncontradicted  evi- 
dence shows  that  tbe  injui-y  was  tbe  result  of  plaintiff^s  contributory 
negligence,  so  that  a  nonsuit  upon  that  ground  was  cori-ect,  error  com- 
mitted in  excluding  evidence  tending  to  prove  defendant's  negligence 
was  harmless  and  immaterial.     lb. 

Negligence — When  a  Question  of  Law. — Ordinarily  the  question 
of  negligence  is  one  of  fact,  and  wbere  the  evidence  is  in  any  degree 
conflicting  in  any  material  particular,  or  if  upon  tbe  facts  and  cireum- 
stances  there  is  room  for  an  honest  diffei*ence  of  opinion,  tbe  question 
must  be  submitted  to  tbe  jury.  But  wbere  the  facts  are  not  in  dispute, 
and  there  can  be  but  one  opinion  as  to  their  effect,  the  question  is  one 
of  law  for  tbe  court  to  decide.     lb. 

Judicial  Notick— Common  Knowledge  and  Expebiencb. — ^What- 
ever is  matter  of  common  knowledge  and  experience,  the  court  is  bound 
to  recognize,  and  wbere  in  tbe  light  of  common  knowledge  and  expe- 
rience an  act  is  obviously  imprudent,  the  law  determines  its  effect  and 
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the  court  declares  the  law.  And  where  a  woman  went  upon  the  track 
of  a  8ti*eet  railway  immediately  in  front  of  a  rapidly  approaching  car 
with  full  knowledge  of  its  approach,  the  court  properly  held  as  a  mat- 
ter of  law  that  her  act  was  such  contributory  negligence  as  would  bar 
a  recovery  for  injuries  sustained.    lb. 

Liability  Notwithstanding  Neoligence  op  Injubed  Pebson. — A 
street  railway  company  may  be  held  liable  for  injury  to  one  upon  its 
track,  notwithstanding  the  contributory  negligence  of  the  injured  per- 
son, but  in  order  to  apply  this  doctrine  it  must  appear  that  the  defend- 
ant had  knowledge  of  the  peril  or  dangerous  position  of  the  injured 
person  in  time  to  have  avoided  the  injury.  The  rule  does  not  apply 
whei-e  one  suddenly  went  upon  the  track  in  front  of  a  fast  moving  car, 
and  so  near  the  car  that  it  could  not  be  stopped,  after  the  entrance  upon 
the  track,  and  before  the  collision,  and  the  fact  that  the  motorroan  saw 
a  woman  running  towards  the  track  waving  her  handkerchief  to  stop 
the  car  was  not  enough  to  charge  him  with  anticipation  that  she  would 
attempt  to  cross  the  track  in  front  of  the  car,  notwithstanding  she  was 
on  the  opposite  side  whence  passengers  usually  boarded  the  car.    lb. 

Negugenge — BuBDEN  OF  Pboof. — lu  au  action  to  recover  damage 
for  injuries  occasioned  by  the  act  of  another,  as  a  general  rule  the  bur- 
den is  on  the  plaintiff  to  show  that  the  act  causing  the  injury  was  neg- 
ligently done  or  that  the  defendant  omitted  the  care  which  the  law 
imposes  on  him  in  the  conduct  of  his  own  affairs  or  the  management 
and  use  of  his  own  property.     Bishop  v,  Browriy  535. 

Same. — In  an  action  to  recover  damage  for  injuries  occasioned  by  this 
act  of  another,  unless  it  is  brought  within  some  exception  to  the  gen- 
eral rule,  there  must  be  evidence  which  establishes  or  from  which  the 
jury  may  reasonably  infer  that  the  defendant  was  negligent  in  what  he 
did,  or  in  omitting  to  do  that  which  he  ought  to  have  done,  and  when- 
ever the  evidence  is  consistent  with  either  the  existence  or  nonexistence 
of  negligence,  the  matter  should  not  be  left  to  the  jury.    lb. 

Negligence — Presumptions— Explosion  of  Boileb. — The  mere 
fact  of  the  explosion  of  a  stationary  steam  boiler  does  not  raise  a  pra- 
sumption  of  negligence.    lb. 

Same — Burden  of  Proof.— In  an  action  for  damage  caused  by  the 
explosion  of  a  stationary  steam  boiler  the  plaintiff  must  show  by  evi- 
dence some  negligence  to  which  the  explosion  can  be  attributed.     lb. 

Negligence — Incompetent  Servant.— In  an  action  for  damage 
caused  by  the  explosion  of  a  stationary  steam  boiler,  the  rejection  of 
evidence  that  a  servant  to  whom  was  intrusted  the  management  and 
operation  of  the  boiler  was  a  man  of  intemperate  habits  and  incompe- 
tent, was  not  reversible  error  where  plaintiff  failed  to  prove  or  offer  to 
prove  that  the  explosion  was  in  any  wise  attributable  to  any  negligence 
or  incompetency  of  such  servant.    I&. 
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Levying  ok  Exempt  PBOPBBTT—TBBSPASS.^Wliere  property  about 
to  be  levied  upon  is  absolutely  exempt,  it  is  not  necessary  for  the  debtor 
to  claim  his  exemption,  but  the  officer  must  know  the  fact  and  if  he 
levy  upon  such  property,  he  is  a  trespasser.    Duncan  v.  BurefUnell,  471. 

Food  fob  Exempt  Wobk  Animals.— Whei*e  a  debtor  has  work  ani- 
mals exempt  by  law  from  execution  and  has  on  hand  no  more  than 
enough  food  for  such  animals  for  six  months,  an  officer  levying  an  at- 
tachment on  such  food  is  bound  to  know  that  it  is  exempt,  and  the 
debtor  is  not  required  to  claim  his  exemption  at  the  time.  But  where 
the  levy  was  made  in  the  presence  of  the  debtor  and  he  inquired  of  the 
officer  if  he  had  a  bond,  and  being  answered  in  the  affirmative  he  told 
the  officer  to  go  ahead,  such  statement  of  the  debtor  warranted  the  sher- 
iff in  proceeding,  and  in  making  the  levy  he  was  not  a  trespasser.    16. 

Demand  tob  Rbtubn  of  Exempt  Pbopebty— Liability  of  Offi- 
ces.— Where  an  officer  levies  an  attachment  upon  exempt  property,  but 
where  he  is  not  chargeable  as  a  trespasser,  the  debtor  if  he  desires  to 
assert  his  right  of  exemption,  may  within  a  reasonable  time  claim  his 
exemption  and  demand  the  return  of  the  property.  Where  such  demand 
is  made  within  a  reasonable  time,  it  Is  the  duty  of  the  officer  within  a 
reasonable  time  to  return  the  property,  and  what  is  a  reasonable  time 
within  which  the  officer  must  return  the  proj^rty  is  a  question  for  the 
jury  to  determine.  And  where  after  such  demand  a  reasonable  time  is 
allowed  the  officer  to  return  the  property  befora  beginning  s^inst  him 
an  action  for  the  statutory  penalty,  he  cannot  after  the  commencement 
of  the  action  relieve  himself  of  liability  by  returning  the  property.   lb. 

Liability  of  Officeb — Ketubn  of  Pbopebty. — Where  the  liability 
of  an  officer  had  accrued  for  levying  upon  exempt  property  and  failing 
to  return  the  same  within  a  reasonable  time  after  demand,  and  an  action 
was  commenced  against  him  for  three  times  the  value,  the  fact  that  the 
property  was  returned  after  the  right  of  action  accrued,  even  though  it 
was  appropriated  by  the  exemption  claimant,  would  not  release  the 
officer  from  his  statutory  liability,  but  would  only  reduce  the  liability 
the  amount  of  the  value  of  the  property.    lb. 

FALSE  REPRESENTATIONS: 

Bills  and  Notes. — In  an  action  against  a  Joint  maker  of  a  promissory 
note,  an  answer  that  defendant's  signature  was  obtained  by  a  false  rep- 
resentation by  plaintiff  that  the  principal  maker  for  whom  defendant 
was  surety  was  indebted  to  plaintiff,  which  representation  wm  false, 
that  said  principal  maker  was  not  indebted  to  plaintiff,  states  a  good 
defense  to  the  action.  Court  Valhalla  No,  16,  Foresters  of  America^  v, 
Olson  et  oZ.,  243. 

Same. — In  an  action  against  a  joint  maker  of  a  note,  an  answer  that 
defendant's  signature  was  obtained  by  a  false  representation  by  plaintiff 
that  a  bond  signed  by  defendant  was  valid  and  defendant  was  legally 
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liable  thereon  when  in  fact  the  bond  was  void,  states  no  defense  to  the 
action,  as  the  representation  as  to  the  validity  of  the  bond  and  defend- 
ant's liability  thereon  was  only  an  expression  of  opinion  on  a  question 
of  law  and  not  a  representation  of  fact  that  would  constitute  fraud  if 
untrue.    lb, 

FEES  AND  SALARIES: 

Praotioe— Action  fob  Salary — Sbt-Off.— In  an  action  against  a 
city  by  a  policeman  for  his  salary  during  the  balance  of  his  term  for 
which  he  was  appointed,  and  of  which  he  was  deprived  by  an  alleged 
wrongful  removal,  what  plaintiff  earned,  or  might  by  reasonable  dili- 
gence have  earned,  in  other  employment  during  the  time,  is  a  proper 
offset  against  any  sum  the  plaintiff  might  recover,  and  the  refusal  of 
the  court  to  receive  evidence  of  such  offset  is  revei-sible  eiTor.  The  City 
cf  Leadville  v.  Bishop j  617. 

FIXTURES: 

Mobtoagbs—Ghattel  Mobtoaobs.-- Where  real  estate  was  pur- 
chased for  the  purpose  of  manufacturing  brick  and  a  deed  of  trust  was 
given  by  the  purchasers  to  secure  the  purchase  price,  and  the  purchasers 
afterwards  placed  upon  the  land  heavy  machinery  fastened  to  a  brick 
foundation  sunk  io  the  ground,  inclosed  by  brick  sheds  to  be  perma- 
nently used  in  connection  with  the  land  in  the  manufacturing  of  brick, 
held  that  the  machinery  became  a  part  of  the  real  estate  and  subject  to 
the  deed  of  trust  and  that  a  chattel  mortgage  on  the  machinery  exe- 
cuted after  it  was  attached  to  the  real  estate,  conveyed  no  right  to  the 
machinery  as  against  the  beneficiary  in  the  trust  deed.  Fisk  v.  The 
People's  Nat  Bank  et  al,  21. 

Same — Verbal  Offer  to  give  Chattel  Mortgage.— A  verbal  offer 
of  a  mortgagor  to  give  a  chattel  mortgage  on  certain  machinery  to  be 
attached  as  fixtures  to  the  mortgaged  premises  which  was  not  accepted 
until  after  the  machinery  was  attached  and  became  a  part  of  the  real 
estate  vested  no  right  to  the  machinery  in  the  chattel  mortgagee  as 
against  the  beneficiary  in  the  real  estate  mortgage  or  deed  of  trust,    lb. 

Meohanics*  Liens. — One  claiming  a  mechanic's  lien  on  land  on  ac- 
count of  a  furnace  placed  in  a  dwelling  house  must  show  that  the  fur- 
nace was  so  attached  to  the  realty  as  to  lose  its  character  as  movable 
personal  property.    Michael  v.  Reeves  et  aL,  4d0. 

FORCIBLE  ENTRY  AND  DETAINER : 

Practice— Suit  Pending  to  Quiet  Title— Abatement.— Pendency 
of  an  action  to  quiet  title  cannot  be  pleaded  in  abatement  of  an  action 
of  unlawful  detainer  of  the  same  property  whei'e  there  are  different 
parties  to  the  different  actions.    Miller  et  al.  v.  Hall,  367. 

Same. — One  who  has  by  deed  of  ti-ust  conveyed  the  legal  title  to  a 
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trustee  cannot  maintain  an  action  to  quiet  title  to  the  premises  con- 
veyed althougli  he  remains  io  possession  and  one  to  whom  he  conveys 
bis  right  of  redemption  takes  no  greater  rights  than  her  grantor.  Such 
an  action  to  quiet  title  cannot  be  pleaded  in  abatement  of  an  action  of 
unlawful  detainer  for  the  same  land.     lb. 

Plbadino. — In  an  action  of  unlawful  detainer,  a  complaint  that  sets 
forth  the  facts  constituting  title  and  right  of  possession  and  the  unlaw- 
ful detention,  is  sufficient  without  alleging  the  legal  conclusion,  that 
plaintiff  is  the  owner  of  and  entitled  to  possession,  or  that  the  posses- 
sion is  wrongfully  detained  from  him.    lb. 

Pbactice— Notice — Variance.— A  Judgment  for  possession  in  an 
action  of  unlawful  detainer  under  a  foreclosure  sale  will  not  be  set 
aside  because  in  the  demand  for  possession  the  date  of  the  trust  deed 
was  stated  as  January  11,  instead  of  June  11,  where  it  is  evident  the 
defendants  were  neither  harmed  nor  surprised  by  sucli  mistake.    lb. 

Unlawful  Detainer.— In  an  action  of  unlawful  detainer,  a  com- 
plaint that  sets  forth  the  facts  constituting  title  and  light  of  possession 
and  the  unlawful  detention,  Is  sufficient  without  alleging  the  legal  con- 
clusion, that  plaintiff  is  the  owner  of  and  entitled  to  possession,  or  that 
the  possession  is  wrongfully  detained  from  him.  liiller  et  al.  v.  Hall, 
867. 

FRAUDULENT  CONVEYANCES  : 

Eyidbncb. — Where  the  evidence  of  the  parties  to  a  trust  deed  from  a 
husband  to  his  wife  and  its  transfer  to  a  brother  of  the  husband  was 
confused,  evasive  and  contradictory  as  to  the  coDsideration,  and  a  sub- 
sequent mortgagee  testified  that  at  the  time  of  the  execution  of  his 
subsequent  mortgage  tlie  parties  to  the  former  trust  deed  told  him  it  was 
executed  only  for  the  purpose  of  protecting  the  husband  from  his  cred- 
itors, and  that  it  had  been  released  by  an  unrecorded  deed,  a  finding  of 
the  trial  court  that  the  trust  deed  was  voluntary  and  as  to  the  subse- 
quent purchaser  fraudulent  and  void,  will  not  be  disturbed.  Kelly  v. 
Atkins  et  al,  208. 

CREDrroR's  Bill— Pleading  and  Proof— Insolvenct.— In  order  to 
maintain  a  creditor's  bill,  to  subject  land  purchased  in  the  name  of  the 
wife  with  money  furnished  by  the  husband,  to  the  payment  of  a  judg- 
ment against  the  husband,  it  is  necessary  to  allege  and  prove  that  at 
the  time  the  husband  gave  the  money  to  his  wife  he  was  insolvent  or 
that  the  gift  tended  to  render  him  insolvent  and  unable  to  pay  his  debts. 
Fox  et  al.  r.  Lipe  et  at.,  258. 

Same — Limitation. — Bills  for  relief  on  the  ground  of  fraud  must  be 
filed  within  three  years  from  the  date  of  discovery.  A  bill  that  shows 
that  the  fraud  was  committed  more  than  three  years  before  the  filing 
of  the  bill  must  allege  not  only  the  time  when  the  fraud  was  discovered, 
but  the  facts  constituting  the  fraud  and  the  circumstances  under  which 
it  was  ascertained.    lb. 
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Same— Laches.— Where  the  plaintiff  in  an  action  delayed  the  suit 
ten  years  from  the  time  of  its  beginning  before  taking  final  judgment 
and  thereafter  delayed  a  suit  to  subject  land  purchased  with  money  of 
the  judgment  debtor  in  the  name  of  his  wife  until  after  the  death  of 
the  judgment  debtor,  he  was  guilty  of  such  laches  as  will  preclude  him 
from  maintaining  a  creditor's  bill  to  subject  the  wife's  land  to  the 
judgment    lb. 

Husband  and  Wife. — If  at  the  time  of  a  gift  by  a  husband  to  his  wife 
the  husband  retains  ample  meaus  to  satisfy  all  his  existing  debts,  the 
wife's  property  may  not  afterwards  be  subjected  to  the  husband's  debts 
on  account  of  the  gift.    lb. 

Husband  and  Wife. — Where  a  divorced  husband  with  a  judgment 
for  alimony  against  him  married  another  woman  who  had  full  knowl- 
edge of  the  decree  of  divorce  and  judgment  for  alimony,  in  pursuance 
of  a  marriage  contract  entered  into  pdor  to  the  divorce,  conveyed  to  his 
new  wife  real  estate  and  retained  no  property  from  which  the  judgment 
for  alimony  could  be  made,  the  conveyance  to  the  new  wife  was  fi-aud- 
ulent  and  void  and  the  property  was  subject  to  the  judgment  for  ali- 
mony.   Leupert  v.  Shields  et  a/.,  404. 

Husband  and  Wife — Attachment. — A  husband  executed  a  trust 
deed  to  land  and  certain  shares  of  ditch  company  stock  and  afterwards 
sold  and  transferred  the  property,  subject  to  the  trust  deed,  to  O. 
O.  failing  to  redeem,  the  trust  deed  was  foreclosed  and  the  wife  of  the 
grantor  became  the  purchaser,  paying  in  cash  the  interest  and  costs  of 
foreclosure  and  executed  a  new  mortgage  on  the  land  and  part  of  the 
ditch  stock  to  the  beneficiary  in  the  former  trust  deed  to  secure  the 
principal  of  his  debt  and  afterwards  sold  the  property  moii;gaged,  sub- 
ject to  the  mortgage,  and  retained  the  balance  of  the  ditch  stock.  In 
the  absence  of  a  showing  that  the  ti*ansfer  of  the  property  to  O.  and  the 
purchase  by  the  wife  at  the  foreclosure  sale  were  parts  of  one  general 
scheme  to  place  the  property  beyond  the  reach  of  the  husband's  cred- 
itors, it  was  held  that  the  facts  did  not  show  a  fraudulent  conveyance 
of  the  husband's  property  such  as  would  support  an  attachment  on  that 
ground.    Loveland  v.  Kearney,  463. 

Husband  and  Wife — Pbeferred  Cbeditobs  —  Attachment. — A 
husband  may  make  his  wife  a  preferred  creditor,  in  paying  to  her  a 
bona  fide  debt,  and  other  creditors  have  no  legal  grounds  of  complaint. 
An  honest  transfer  of  property  by  a  husband  to  his  wife  in  satisfaction 
of  a  prior  obligation  cannot  be  made  the  basis  of  a  proceeding  in  at- 
tachment,   lb. 

Debt  of  Husband  to  Wife — Considebation  for  Conveyance. — 
Where  a  husband  borrows  money  from  his  wife,  with  a  promise  to  re- 
pay it,  even  though  it  be  in  a  state  where  the  common-law  rule  as  to  the 
personal  property  of  the  wife  prevails,  and  although  she  might  not  be 
able  to  enforce  her  claim  at  law,  yet  an  equity  would  exist  in  her  favor 
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that  would  constitute  a  valid  and  sufficient  consideration  for  a  conTey- 

ance  of  real  estate  to  her  by  her  husband.    lb. 

Attachment — Tbansfeb  or  Pbopertt — Dtteht  of  Debtob. — ^To 
justify  au  attachment  on  the  ground  that  the  debtor  has  transferred  his 
property  so  as  to  hinder  or  delay  his  creditors,  it  is  not  necessary  to 
show  that  the  transfer  was  made  with  a  dishonest  motive  or  with  a  pur- 
pose to  cheat  creditors  and  deprive  them  of  the  power  ever  to  realise 
on  their  claims.  If  a  debtor  assigns  or  transfers  his  property  for  the 
purpose  of  hindering  or  delaying  his  creditors  in  the  collection  of  their 
claims,  his  afbt  is  fraudulent  within  the  meaning  of  the  law  and  will 
justify  an  attachment  although  he  may  intend  that  eventually  the  pro- 
ceeds of  the  property  shall  be  applied  to  the  payment  of  their  claims, 
and  honestly  believes  that  by  preventing  them  from  sacrificing  his  prop- 
erty they  will  ultimately  realize  more  money.  Curran  v.  Rothschild 
et  al.,  497. 

Evidenoe— Fraudulent  Assignment— Intent  of  Assionob.  —On 
an  issue  as  to  whether  or  not  a  debtor  has  transferred  his  property  for 
the  purpose  of  defrauding  his  creditors  where  the  fraudulent  intent  of 
the  assignor  is  not  a  conclusive  legal  presumption,  and  from  the  evi- 
dence the  intent  is  doubtful,  it  is  competent  for  the  assignor  to  testify 
as  to  his  intent  and  it  would  be  erroneous  to  refuse  to  permit  him  to  do 
so.  But  where  the  intent  appears  upon  the  f^tce  of  the  transaction,  or 
where  tbe  undisputed  facts  are  irreconcilable  with  a  lawful  purpose, 
his  testimony  as  to  what  his  intentions  were  would  be  without  effect 
and  should  not  be  received.    lb. 

Intent. — On  an  issue  as  to  whether  or  not  a  transfer  of  proj^rty  is 
fraudulent  as  to  creditors  where  it  is  admitted  that  the  intent  was  to 
delay  creditors,  or  where  the  nature  of  the  transaction  was  such  that 
its  necessary  result  was  to  hinder  and  delay  creditors,  it  is  for  the  court 
to  say  whether  or  not  it  was  fraudulent.    lb. 

HUSBAND  AND  WIFE: 

Mutual  Benefit  Insurance — Benbficiaby— Divobcbd  Wifb. — 
A  mutual  benefit  insurance  order  provided  in  its  by-laws  that  the  bene- 
ficiary should  be  named  in  the  beneficiary  certificate,  and  should  be 
confined  to  the  family  of  the  member  or  some  person  or  persons  related 
to  him  by  blood  or  dependent  upon  him,  and  that  under  no  circum- 
stances should  a  certificate  be  issued  to  any  other  i)erson,  and  provided 
further,  that  in  case  of  death  of  all  the  beneficiaries  named  in  the  cer- 
tificate before  the  death  of  the  member,  and  his  failure  to  name  another, 
the  benefit  should  be  paid  to  the  legal  heirs  of  the  member.  A  certifi- 
cate was  issued  naming  the  member^s  wife  as  the  beneficiary,  who,  after 
the  certificate  was  issued,  procured  a  divorce,  and  the  husband  died 
without  naming  any  other  beneficiary.  Held,  that  the  procuring  of  the 
divorce  was  not  the  legal  equivalent  of  the  death  of  the  beneficiary  so 
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as  to  vBst  in  the  heirs  of  deceased  any  right  to  the  fund.    OverhUer  v. 

(herhiser,  1. 

Damage — Pbbsonal  Injuby— Res  Judicata— Wife's  Recovbbt 
NO  BAB  TO  Action  bt  Husband. — ^Where  a  wife  sued  and  i-ecovered 
damages  for  injuries  caused  by  the  negligence  of  a  street  railway  com- 
pany wherein  her  complaint  alleges  a  permanent  disability,  and  that 
since  the  injury  she  had  been  unable  to  perform  any  labor,  and  that  she 
had  expended  Uirge  sums  of  money  for  medicine  in  attempting  a  cure 
of  her  injuries,  but  no  special  damage  was  alleged  on  account  of  loss  of 
labor,  and  no  specific  amount  of  money  was  alleged  as  haying  been  ex- 
pended, held  that  the  allegations  of  inability  to  perform  labor  and  of 
the  expenditure  of  money  were  allegations  of  matters  of  aggravation 
that  went  to  show  the  severity  of  the  injury  and  were  not  of  themselves 
allegations  of  causes  of  action,  such  as  would  make  the  action  by  the 
wife  res  Judicata  of  any  part  of  an  action  subsequently  brought  by  the 
husband  for  loss  of  services,  companionship  and  society  of  bis  wife  and 
for  money  expended  on  account  of  the  same  injury.  The  Denver  Con, 
Tramway  Co,  v,  Riley,  132. 

Damage— Suit  by  Husband  fob  Injubies  to  Wife— Evidence.- 
In  an  action  by  a  husband  for  damages,  in  the  loss  of  services,  compan- 
ionship and  society  of  his  wife  and  for  money  expended  in  her  care 
caused  by  injury  to  the  wife  by  the  negligence  of  a  street  railway  com- 
pany it  was  proper  to  refuse  to  admit  in  evidence  the  record  of  an  action 
by  the  wife  for  the  same  injuries  where  the  action  by  the  wife  involved 
none  of  the  elements  of  damage  sued  for  by  the  husband.     lb. 

Same. — Evidence  that  a  husband  assisted  his  wife  in  conducting  a  suit 
against  a  street  railway  for  injuries  caused  by  the  negligence  of  the  com- 
pany and  that  the  wife  turned  over  the  money  recovered  to  her  hus- 
band, was  not  competent  on  behalf  of  the  defendant  in  a  subsequent 
action  by  the  husband  for  damages  for  loss  of  services,  companionship 
and  society  of  his  wife  and  for  money  expended  in  her  care  on  account 
of  the  same  injury.  Where  there  was  no  other  proof  that  the  two  ac- 
tions were  for  the  same  damages  such  evidence  was  totally  irrelevant 
to  the  issues.     lb. 

Damage — Loss  of  Companionship,  Society  and  Sebvices  of  Wife 
—Evidence. — In  an  action  by  a  husband  for  damages  for  the  loss  of 
companionship,  society  and  services  of  his  wife  on  account  of  injuries 
caused  by  the  negligence  of  a  street  railway  company,  the  damages  are 
not  susceptible  of  proof  by  witnesses,  and  the  amount  of  the  compensa- 
tion which  the  husband  is  entitled  to  recover  is  to  be  determined  by 
the  jury  from  their  own  observation,  experience  and  knowledge,  con- 
scientiously applied  to  the  facts  and  circumstances  of  the  case.    lb. 

Damage — Action  by  Husband  fob  Injubies  to  Wife — Instbuo- 
tions.- In  an  action  by  a  husband  for  damages  on  account  of  injuries 
to  his  wife,  an  instruction  to  the  effect  that  if  the  evidence  authorized 
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a  recovery,  the  plaintiff  was  entitled  to  compensation  for  expeilses  al- 
ready incurred  in  endeavoring  to  effect  a  cure,  as  well  as  future  expense 
to  the  same  end  as  the  jury  might  estimate  it,  and  also  for  the  loss,  past, 
present  and  prospective,  of  the  society  of  his  wife  caused  by  her  in- 
juries, defining  the  relation  which  she  sustained  to  him  and  the  manner 
in  which  the  damages  should  be  found  or  estimated,  was  a  proper  in- 
struction.   16. 

Fbaudulbnt  ComrBTANCB. — If  at  the  time  of  a  gift  by  a  husband  to 
his  wife  the  husband  retains  ample  means  to  satisfy  sdl  his  existing 
debts  the  wife's  property  may  not  afterwards  be  subjected  to  the  hus- 
band^s  debts  on  account  of  the  gift.    Fox  et  al.  v.  Lipe  et  at.,  258. 

Mabbiaoe  and  Divorce — Contbaots — Public  Policy. — A  contract 
to  marry  pending  proceedings  for  divorce  and  while  the  contracting 
husband  was  the  lawful  husband  of  another  woman,  of  which  the  con- 
tracting wife  had  knowledge,  was  contrary  to  public  policy  and  good 
morals  and  utterly  void.     Leupert  v.  Shields  et  al.,  404. 

DivoBCE  AND  Alimony— Notice  of  Decree.— Where  a  woman  who 
was  a  witness  in  a  divorce  suit,  and  had  knowledge  of  the  purposes  of 
the  suit,  afterwards  married  the  divorced  husband,  she  is  chargeable 
with  notice  of  the  contents  of  the  decree  and  is  chargeable  with  notice 
of  a  judgment  for  alimony  against  the  husband.    lb, 

Fbaudulent  Conveyance. — Where  a  divorced  husband  with  a 
judgment  for  alimony  against  him  married  another  woman  who  had 
full  knowledge  of  the  decree  of  divorce  and  judgment  for  alimony,  in 
pursuance  of  a  maniage  contract  entered  into  prior  to  the  divorce,  con- 
veyed to  his  new  wife  real  estate  and  retained  no  property  from  which 
the  judgment  for  alimony  could  be  made,  the  conveyance  to  the  new 
wife  was  fraudulent  and  void  and  the  property  was  subject  to  the  judg- 
ment for  alimony.    Ih, 

Property  Rights  of  Mabbied  Women.— In  Colorado,  in  respect  to 
matters  of  business,  a  married  woman  is  upon  the  same  footing  with  a 
feme  sole.  She  may  engage  in  business,  acquire  property  and  dispose 
of  it,  independently  of  her  husband,  and  unbound  by  any  restraints  or 
disabilities  of  coverture.     Loveland  v.  Kearney,  463. 

Fraudulent  Conveyance — Attachment. — A  husband  executed  a 
ti'ust  deed  to  land  and  certain  shares  of  ditch  company  stock  and  after- 
wards sold  and  transferred  the  property,  subject  to  the  trust  deed,  to  O. 
O.  failing  to  redeem,  the  trust  deed  was  forclosed  and  the  wife  of  the 
grantor  became  the  purchaser,  paying  in  cash  the  interest  and  costs  of 
foreclosure  and  executed  a  new  mortgage  on  the  land  and  part  of  the 
ditch  stock  to  the  beneficiary  in  the  former  trust  deed  to  secure  the 
principal  of  bis  debt,  and  aftervrards  sold  the  property  mortgaged,  sub- 
ject to  tlie  mortgage,  and  retained  the  balance  of  tlie  ditch  stock.  In 
the  absence  of  a  showing  that  the  transfer  of  the  property  to  O.  and  the 
purchase  by  the  wife  at  the  foreclosure  sale  were  parts  of  one  general 
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Bcheme  to  place  the  property  beyond  the  reach  of  the  husband's  credi- 
tors, it  was  held  that  the  facts  did  not  show  a  fraudulent  conveyance  of 
the  husband's  property  such  as  would  support  an  attach  men  t  on  that 
ground.    lb. 

Pbefbrrbd  Crbditobs— Attachment.— a  husband  may  make  his 
wife  a  preferred  creditor  in  paying  to  her  a  bona  fide  debt,  and  other 
creditors  have  no  legal  grounds  of  bomplaint.  An  honest  transfer  of 
property  by  a  husband  to  his  wife  in  satisfaction  of  a  prior  obligation 
cannot  be  made  the  basis  of  a  proceeding  in  attachment,    lb. 

Debt  of  Husband  to  Wife— Consideration  fob  Ck)NVBYANOB. — 
Where  a  husband  borrows  money  from  his  wife,  with  a  promise  to  i*e- 
pay  it,  even  though  it  be  in  a  state  where  the  common-law  rule  as  to  the 
personal  property  of  the  wife  prevails,  and  although  she  might  not  be 
able  to  enforce  her  claim  at  law,  yet  an  equity  would  exist  in  her  favor 
that  would  constitute  a  valid  and  sufficient  consideration  for  a  convey- 
ance of  real  estate  to  her  by  her  husband.    lb. 

INJUNCTION: 

Judgments. — ^An  injunction  to  stay  the  collection  of  a  Judgment,  on 
the  ground  that  the  service  was  irregular  and  the  judgment  void,  will 
not  issue  unless  the  complainant  shows  that  the  judgment  is  inequitable, 
and  that  if  set  aside  and  another  trial  had,  a  different  result  would  be 
reached.  And  where  the  complainant  admits  that  part  of  the  amount  of 
the  judgment  is  due,  he  must  tender  or  offer  to  pay  the  amount  ad- 
mitted.    Brewer  v.  Mock  et  ai.,  464. 

INSTRUCTIONS: 

Principal  and  Agent— Commissions. — In  an  action  for  commission 
as  agent,  an  instruction  to  the  effect  that,  where  a  principal  employs 
several  agents  to  sell  a  piece  of  property  the  agent  through  whose  ef- 
forts the  purchaser  is  produced  is  alone  entitled  to  commission,  is  erro- 
neous where  there  is  no  evidence  that  any  other  agent  than  plaintiffs 
had  been  employed  or  that  the  property  had  been  placed  in  any  other 
hands  for  sale.     Leech  et  al.  v.  Clemona,  46. 

Same— Introduction  of  Purchaser  to  Seller. — Where  an  agent 
produces  a  customer  and  is  the  procuring  cause  of  a  sale  he  is  entitled 
to  his  commission  notwithstanding  he  may  not  have  formally  introduced 
the  purchaser  to  his  principal,  and  an  instruction  which  tells  the  jury 
that  in  order  to  recover  a  commission  the  agent  must  have  introduced 
the  purchaser  is  erroneous.    16. 

Damage— Action  by  Husband  for  Injuries  to  Wife.— In  an  ac- 
tion by  a  husband  for  damages  on  account  of  injuries  to  his  wife,  an 
instruction  to  the  effect  that  if  the  evidence  authorized  a  recovery,  the 
plaintiff  was  entitled  to  compensation  for  expenses  already  incurred  in 
endeavoring  to  effect  a  cure,  as  well  as  future  expense  to  the  same  end 
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M  the  Jury  might  estimate  it,  and  also  for  the  loss,  past,  present  and 
prospectiTe,  of  the  society  of  his  wife  caused  by  her  injuries,  defining 
the  relation  which  she  sustained  to  him  and  the  manner  in  which  the 
damages  should  be  found  or  estimated,  was  a  proper  instruction.  The 
Denver  Con,  Tramway  Co,  v,  Rilej/,  132. 

Pbactice.— One  cannot  object  on  appeal  to  a  failure  of  the  trial  court 
to  submit  an  issue  to  the  jury  where  he  asks  for  no  instruction  on  the 
issue  and  makes  no  definite  objections  to  the  instructions  as  given,  nor 
indicates  to  the  court  the  proposition  on  which  he  relies.  Baily  r. 
Camduff,  169. 

Pbacticb.— It  is  improper  to  give  an  instruction  announcing  a  naked 
legal  proposition,  however  correct  it  may  be,  unless  it  bears  upon  the 
issues  involved  and  unless  there  has  been  received  some  evidence  to 
which  the  jury  may  apply  it    Beck  r,  Trimble  et  a£.,  195. 

Refusal  of  Instbuctioit  Asked. — It  is  not  error  to  refuse  an  in- 
struction asked  where  the  instructions  given  substantially  state  the 
rule  laid  down  in  the  instruction  asked.    lb. 

Modification. — An  instruction  asked  collating  defendant's  testi- 
mony and  including  selected  and  segregated  statements  from  plaintiffs 
testimony  and  stating  a  legal  conclusion  if  such  testimony  was  true 
was  properly  modified  by  striking  out  the  segpregated  parts  of  plaintifTs 
testimony,  as  full  effect  cannot  be  given  to  a  party's  testimony  without 
considering  it  as  a  whole.  The  Florence  Oil  and  Boning  Co.  et  oZ.  v. 
Huff,  281. 

Principal  and  Aobnt — Appbopbiation  bt  Creditob  of  Debtob's 
Money. — Where  money  of  a  company  comes  into  the  hands  of  its  agent 
under  special  direction  how  to  dispose  of  it,  he  has  no  right  to  appro- 
priate it  to  his  own  use  by  paying  to  himself  a  debt  owed  him  by  the 
company.  And  while  such  appropriation  might  not  constitute  a  crime, 
in  an  action  for  malicious  prosecution  by  such  agent  where  he  had  been 
prosecuted  for  such  appropriation  of  his  princlpars  funds,  an  instruc- 
tion that  *' when  the  money  of  a  debtor  comes  lawfully  into  the  hands 
of  a  creditor,  the  creditor  has  the  right  to  apply  such  amount  of  said 
money  as  is  due  him  from  said  debtor  to  the  satisfaction  of  his  debt" 
is  erroneous.    lb, 

CuBiNQ  Bad  by  Good  Instbuotion.— A  bad  instruction  ordinarily  is 
not  cured  by  a  subsequent  good  instruction  on  the  same  question.  Un- 
less the  contrary  clearly  appears  it  will  be  presumed  that  the  effect  of 
the  bad  instruction  was  injurious.    lb, 

Pbacticb — Habmlbss  Ebbob. — A  judgment  will  not  be  reversed  on 
account  of  erroneous  instructions  that  are  not  prejudicial  but  err  in 
favor  of  the  party  seeking  to  reverse  the  judgment  The  Concordia 
F%re  Inmrance  Co,  v,  Koretz,  886. 

Pbactice— Habmless  Ebbob. — ^Where  at  the  end  of  a  trial  a  motion 
for  nonsuit  should  have  been  aUowed  but  was  overruled  and  the  joiy 
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returned  a  verdict  for  defendant,  errors  in  the  instructions  are  imma- 
terial since  the  jury  rendered  the  decision,  the  court  should  have  ren- 
dered without  consulting  them.    Loveland  v.  Kearney,  468. 

Pbactioe — Immaterial  Erbob. — Where  the  facts  of  a  case  are  such 
that  the  court  should  direct  a  verdict  and  the  jury  returns  the  verdict 
the  court  should  have  directed,  it  is  immaterial  that  improper  instruc- 
tions were  given  or  proper  ones  were  refused.  Curran  o.  Bothachild  et 
al,  497. 

INSURANCE,  FIRE: 

Adjustment  of  Lobs — Oompbomibe  and  Promise  to  Pat—Waxveb. 
— Where  an  insurance  agent  authorized  to  adjust  losses  and  to  com- 
promise and  pay  claims  for  his  company  adjusted  a  loss  and  compro- 
mised on  a  less  amount  than  that  claimed  by  the  insured  which  the 
agent  expressly  promised  to  pay,  it  was  a  waiver  of  all  right  to  insist 
on  a  forfeiture  of  the  policy  on  account  of  any  breach  of  condition  of 
that  instrument,  and  in  an  action  by  the  insured  upon  the  promise  to 
pay,  the  defendant  could  not  plead  a  breach  of  the  condition  of  the  pol- 
icy in  that  plaintiff  had  fraudulently  and  wilfully  represented  that  prop- 
erty had  been  destroyed  when  in  fact  plaintiff  had  removed  the  property 
from  his  place  of  business  before  the  fire,  as  a  forfeiture  of  the  policy. 
Such  defense  could  only  go  to  reduce  the  recovery  of  plaintiff  by  the 
value  of  the  property  represented  to  have  been  destroyed,  but  which 
was  not  destroyed.     The  Concordia  Fire  Insurance  Co,  v,  Koretz,  386. 

INSURANCE,  LIFE: 

Mutual  Benefit  Insubanoe—Benbficiart— Divoroed  Wife.— 
A  mutual  benefit  insurance  order  provided  in  its  by-laws  that  the  bene- 
ficiary should  be  named  in  the  beneficiary  certificate,  and  should  be 
confined  to  the  family  of  the  member  or  some  person  or  persons  related 
to  him  by  blood  or  dependent  upon  him,  and  that  under  no  circum- 
stance should  a  certificate  be  issued  to  any  other  person,  and  provided 
further,  that  in  case  of  death  of  all  the  beneficiaiies  named  in  the  cer- 
tificate before  the  death  of  the  member,  and  his  failure  to  name  an- 
other, the  benefit  should  be  paid  to  the  legal  heirs  of  the  member.  A 
certificate  was  issued  naming  the  member^s  wife  as  the  beneficiary,  who, 
after  the  certificate  was  issued,  procured  a  divorce,  and  the  husband 
died  without  naming  any  other  beneficiary.  Held,  that  the  procuring 
of  the  divorce  was  not  the  legal  equivalent  of  the  death  of  the  bene- 
ficiary so  as  to  vest  in  the  heirs  of  deceased  any  right  to  the  fund. 
Ojoerhiaer  r.  Overhiser,  1. 

JUDGMENTS: 
Pleading  and  Proof  Insufficient.— Where  the  pleading  and  proof 
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JUDGMENTS— Cone<nu€<i 

are  wholly  lotufficient  to  support  a  judgment,  the  judgment  cannot 
stand  whatever  errors  or  irregularities  may  have  otherwise  been  com- 
mitted.    SchwHzer  r.  ilai^fleld  et  oZ.,  236. 

Execution— A DMiNiSTBATOBS. — In  entering  a  judgment  against  an 
administrator,  it  is  error  to  award  execution;  the  judgment  in  such  case 
should  be  that  it  be  payable  out  of  the  estate  of  deceased  in  due  course 
of  administration,  but  such  error  does  not  make  it  necessary  to  remand 
such  judgment  to  the  trial  court,  but  the  judgment  in  proper  form  may 
be  entered  in  the  apj^llate  court.     Kllpatrick  v,  Haley y  399. 

Injunctions. — An  injunction  to  stay  the  collection  of  a  judgment,  on 
the  ground  that  the  service  was  irregular  and  the  judgment  void,  will 
not  issue  unless  the  complainant  shows  that  the  judgment  is  inequitable, 
and  that  if  set  aside  and  another  trial  had,  a  different  result  would  be 
reached.  And  where  the  complainant  admits  that  part  of  the  amount 
of  the  judgment  is  due,  he  must  tender  or  offer  to  pay  the  amount 
admitted.    Brewer  v.  Mock  et  at.,  454. 

JURISDICTION: 

Appkllatb  Pbactice. — An  appellate  court  may  of  its  own  motion 
raise  the  question  of  jurisdiction,  and,  if  there  is  any  doubt  about  it,  it 
is  its  duty  to  do  so,  and  if  convinced  that  it  has  no  juiisdiction,  to  dis- 
miss the  case.    Eickhoff  v,  Eickhoff^  127. 

Divorce  and  Alimony — Appeals. — The  court  of  appeals  has  no  ju- 
risdiction to  review  on  appeal  or  writ  of  error  a  judgment  of  divorce.    lb. 

Same. — A  judgment  for  alimony  pendente  lite  in  a  divorce  suit  is  an 
incident  to  the  main  suit  for  divorce,  and  although  an  appeal  may  be  taken 
from  such  judgment  or  order  without  waiting  the  final  determination 
of  the  suit  for  divorce,  the  court  of  a))peals  has  no  appellate  jurisdiction 
over  Ruch  judgment  or  order.     lb. 

Replevin— Jurisdiction  of  Justice  of  the  Peace. — In  replevin 
the  jurisdiction  of  a  justice  of  the  peace  is  coextensive  with  his  county. 
Miller  v,  Qraf,  167. 

Replevin — Jurisdiction  of  Justice  of  the  Peace — Affidavit.— 
In  order  that  a  justice  of  the  peace  may  have  jurisdiction  to  issue  a 
writ  of  i-eplevin  the  value  of  the  property  claimed  roust  not  exceed  $300, 
and  the  affidavit  must  show  its  real  value,  but  it  is  sufficient  if  it  state 
the  aggregate  value.    /&. 

Practice— Clerks  of  Court — Deposit  of  Costs.— Where  a  defend- 
ant had  on  deposit  with  the  clerk  cost  money  at  the  time  a  judgment 
was  rendered  against  her  the  clerk  had  no  right  to  refuse  to  file  a  motion 
for  new  trial  on  the  ground  that  the  cost  money  deposited  by  defendant 
belonged  to  plaintiff  because  he  had  obtained  judgment.  The  clerk 
has  no  authority  to  apply  money  deposited  for  costs  towards  the  pay- 
ment of  a  judgment  except  upon  an  execution  or  order  of  the  court 
Schweizer  v,  Man^eld  et  aL,  236. 
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Special  Constable  —  Authobtty  of  Justice  to  Appoint.— The 
authority  of  a  justice  of  the  peace  to  appoint  a  special  constable  to  exe- 
cute a  writ  was  sufficiently  shown,  where  it  appeared  that  the  justice 
indoi-sed  on  the  back  of  the  writ  a  certificate  of  the  appointment,  reciting 
that  there  was  no  regular  constable  at  command,  and  there  was  some 
evidence  that  the  i-egularly  elected  constable  had  left  the  country  and 
within  less  than  three  weeks  from  the  time  of  the  appointment  of  the 
special  constable  the  board  of  county  commissioners  at  a  regular  meet- 
ing entered  an  order  that  a  vacancy  in  the  office  of  constable  in  the 
precinct  existed  because  of  the  departure  from  the  country  of  the  reg- 
ularly elected  officer.    Brewer  v.  Mock  et  aZ.,  454. 

Same. — If  a  justice  of  the  peace  has  personal  knowledge  of  the  fact 
that  there  is  no  regular  constable  at  his  command  to  serve  process,  it  is 
not  necessary  that  any  showing  be  made  to  him  before  he  appoints  a 
special  constable.    lb. 

JuBiSDiCTiON  OF  JUSTICE  OF  THE  Peace. — A  justlco  of  the  pcace  has 
jurisdiction  of  an  action  for  wages  for  work  performed  in  his  precinct, 
although  the  defendant  resides  in  another  county.    lb. 

JUSTICE  OF  THE  PEACE:  See  JURISDICTION. 

LACHES: 

Creditobs'  Bills.— Where  the  plaintiff  in  an  action  delayed  the 
suit  ten  years  from  the  time  of  its  beginning  befora  taking  final  judg- 
ment and  thereafter  delayed  a  suit  to  subject  land  purchased  with  money 
of  the  judgment  debtor  in  the  name  of  his  wife  until  after  the  death  of 
the  judgment  debtor,  he  was  guilty  of  such  laches  as  will  preclude  him 
from  maintaining  a  creditor's  bill  to  subject  the  wife's  land  to  the  judg- 
ment.   Fox  et  al,  v,  Lipe  et  al.,  258. 

Attachment.— Wh^re  a  judgment  creditor  for  eight  years  made  no 
effort  to  collect  his  judgment,  during  nearly  all  of  which  time  the 
Judgment  debtor  had  property  out  of  which  the  judgment  could  have 
been  collected,  and  in  the  mean  time  the  debtor  acquired  property  and 
transfeiTed  it  to  his  wife  in  payment  of  an  antecedent  debt,  the  judg- 
ment creditor  is  not  entitled  to  an  attachment  on  the  ground  of  the 
fraudulent  disposition  of  his  property  by  the  debtor.  Loveland  v. 
Kearney,  463. 

LANDLORD  AND  TENANT: 

Mechanics'  Liens — Mining  Claims— Lessob  and  Lessee.-— A  com- 
plaint that  alleges  employment  by  and  services  performed  for  a  lessee 
of  a  mining  claim  states  no  cause  of  action  against  the  lessor  or  owner 
either  for  a  personal  Judgment  or  for  the  enforcement  of  a  mechanic's 
lien  against  the  mine.     Schweizer  r.  Mansfield  et  al.,  236. 

Mechanics'  Liens— Mining  Claims— Lbssob  and  Lessee.— A  per- 
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Bon  who  works  on  a  mine  under  employmeDt  by  a  lessee  of  the  mine  is 
not  by  reason  of  such  employment  entitled  to  a  mechanic's  Hen  on  tlie 
mine  98  against  the  owner.  In  order  to  enforce  a  lien  against  the  owner 
there  must  be  a  showing  that  the  owner  is  in  some  way  obligated,  either 
as  privy  and  party  to  the  contract  of  employment,  or  that  he  had  autho- 
rized the  lessee  to  contract  the  employment  in  his  behalf.  The  Little 
Valeria  Mining  ajid  Milling  Co,  o.  IngersoU,  240. 

LAW  OF  THE  CASS: 

ApPBLIJLTB    PbACTIOB — FOBMBB    APPBAL — RbS    JUDICATA. — On    a 

second  appeal  the  decision  in  the  former  appeal  is  the  law  of  the  case 
only  as  to  questions  considered  on  the  former  appeal.  Although  the 
questions  raised  on  the  second  appeal  might  haye  been  pi-esented  on  the 
former  hearing,  if  it  plainly  appears  they  were  not  raised  or  discussed, 
the  court  is  not  precluded  by  the  former  decision  from  an  examination 
of  such  questions.  The  Sprague  Investment  Co.  v.  The  Mouat  Lumber 
and  Inv.  Co.j  107. 

LICENSES: 

CrriES  AND  Towns — Obdinakcbs.— An  ordinance  of  a  town  that  re- 
quires the  payment  of  a  license  fee  by  persons  who  engage  in  or  carry 
on  the  business  of  expressman,  cabman,  drayman  or  public  carrier,  is 
not  violated  by  one  who  without  a  license  under  a  special  contract  does 
certain  specified  hauling  within  the  town  but  who  does  not  offer  his 
services  to,  nor  invite  employment  from  the  public.  Doing  certain 
specified  work  under  a  special  contract  is  not  engaging  in  or  carrying  on 
a  business  within  the  meaning  of  the  ordinance.    The  People  v,  SUtt^  43. 

Cities  and  Towns— Obdinances— City  Scavengeb.— Sections  3312 
and  3313,  General  Statutes,  authorizing  cities  and  towns  to  enact  ordi- 
nances necessary  for  the  safety,  health  and  comfort  of  their  inhabitants 
gives  to  cities  and  towns  ample  power  to  pass  an  ordinance  creating 
the  office  of  city  or  town  scavenger  and  providing  that  no  other  peraon 
shall  do  scavenger  work  for  the  citizens  of  the  city  or  town  without 
the  payment  of  a  license  fee,  fixed  by  the  ordinance,  and  procuring  a 
license,  and  fixing  a  penalty  for  the  violation  of  the  ordinance.  City  qf 
Ouray  ©.  Corson^  345. 

Samb.—Au  ordinance  creating  the  office  of  city  scavenger  and  defin- 
ing his  duties  and  prohibiting  others  from  doing  scavenger  work  with- 
out a  license  is  not  Invalid  because  it  fails  to  provide  the  special  man- 
ner in  which  the  scavenger  work  must  be  done.    lb. 

LIENS: 

AtTAOHMBNT— RbLBASB— FOBTHCOMINO   BOND— SUBSEQUENT    PUB- 

CHASEBS.— Where  personal  property  is  attached  and  released  under  a 
forthcoming  bond  as  provided  in  sections  111  and  112  of  the  code,  a  sub- 
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sequent  mortgagee  or  purchaser  from  the  defendant  without  notice  of 
the  attachment  takes  the  property  free  from  lien  of  the  attachment. 
Nichols  V.  Chittenden^  Executor^  49. 

Plsading — Attachment— FoBTHOOMiNO  Bond.— In  an  action  by  a 
prior  attachment  creditor  against  a  subsequent  attachment  creditor  and 
the  purchaser  of  the  property  at  a  sale  under  the  subsequent  attachment 
for  the  amount  of  the  judgment  and  to  enforce  the  lien  of  the  prior 
attachment  where  the  property  had  been  released  from  the  prior  attach- 
ment by  a  forthcoming  bond,  it  is  necessary  to  allege  in  the  complaint 
either  that  the  affidavit  of  attachment  in  the  prior  suit  was  not  traversed 
or  if  it  was  traversed  that  the  issue  on  the  traverse  was  tried  and  the 
attachment  sustained.  It  is  not  sufficient  to  allege  as  a  legal  conclusion 
that  the  attachment  lien  was  not  waived,  relinquished  or  released  but 
remained  as  an  existing  lien.  The  Hallack  Paint,  Oil  A  Glass  Co.  v.  The 
Denver  Nat  Bank  et  oZ.,  79. 

LIMITATION: 

Suit  against  Shbbiff  fob  ComrEBsiON  of  FuNDB.^Where  a  sher- 
iff converted  to  his  own  use  money  received  from  the  sale  of  property 
under  a  writ  of  attachment,  limitation  would  not  begin  to  run  against 
an  action  by  the  attachment  plaintiff  on  the  official  bond  of  the  sheriff 
to  recover  the  money  converted  until  final  Judgment  was  entered  in  the 
attachment  suit  in  favor  of  plaintiff,  both  as  to  the  attachment  defend- 
ant and  an  intervener  claiming  the  property.  The  People  for  the  use  qf 
Sehayer  v.  KendaU  et  oZ.,  175. 

Fbaud — Bills  of  Rbubf — Bills  for  relief  on  the  ground  of  fraud  must 
be  filed  within  three  years  from  the  date  of  discovery.  A  bill  that 
shows  that  the  fraud  was  committed  more  than  three  years  before  the 
filing  of  the  bill  must  allege  not  only  the  time  when  the  fraud  was  dis- 
covered, but  the  facts  constituting  the  fraud  and  the  circumstances 
under  which  it  was  ascertained.    Fox  et  al,  v,  Lipe  et  aZ.,  258. 

School  Distbicts — Limit ationb — Pleading  and  Pboof. — Where 
the  legality  of  the  organization  of  a  school  district  is  questioned,  and 
it  is  attempted  to  be  sustained  by  the  statute  of  limitation  (section  3038, 
General  Statutes,  1883),  and  the  application  of  the  statute  is  dependent 
on  matters  dehors  the  record,  the  statute  must  not  only  be  pleaded,  but 
the  pleader  must  produce  proof  of  the  facts  which  malce  it  applicable. 
Shaw  V.  Loekett,  413. 

MAINTENANCE:  See  CHAMPERTY  AND  MAINTENANCE. 

MALICIOUS  PROSECUTION: 

Pbobablb  Cause — Malicb. — In  an  action  for  malicious  prosecution 
the  burden  is  upon  the  plaintiff  to  show,  both,  that  there  was  not  prob- 
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able  cause  for  the  prosecution  and  that  it  was  instatuted  througli  malioe. 

The  Florence  Oil  and  Refining  Co.  et  cU.  v.  Uxiff^  281. 

Same — Evioencs— Pbesumpton. — In  an  action  for  malicious  prose- 
cution malice  may  be  inferred  from  want  of  probable  cause  but  it  is  not 
a  legal  presumption.  Where  want  of  probable  cause  is  shown  it  is  for 
the  jury  to  say  from  the  facts  proved  whether  or  not  the  prosecution 
was  instigated  by  malice.    76. 

Same — £yiOENCB.~In  an  action  for  malicious  prosecution  any  f^Msts 
tending  to  prove  malice  are  admissible  on  behalf  of  plaintiffs,  and  any 
facts  tending  to  disprove  malice  are  admissible  for  the  defendant,  but 
where  the  facts  establish  probable  cause  for  the  prosecution  it  is  a  com- 
plete defense  and  malice  is  immaterial  and  it  is  not  error  to  reject  evi- 
dence tending  to  disprove  malice.    16. 

Same. — In  an  action  for  malicious  prosecution  the  advice  of  a  justice 
of  the  peace  given  upon  a  full  statement  of  the  facts  by  defendant  is 
admissible  as  a  part  of  the  res  gestm  as  bearing  upon  the  prosecutor's 
good  faith,  though  it  may  not,  like  the  advice  of  counsel,  be  a  com- 
plete defcDse.    lb. 

Evidence— Iwtent.— In  an  action  for  malicious  prosecution  it  is  er- 
roneous to  permit  the  plaintiff  to  testify  to  his  intent  in  doing  the  act 
for  which  he  was  prosecuted,  unless  that  intent  was  known  to  the  pros- 
ecutor, as  probable  cause  for  the  prosecution  is  dependent  upon  the 
apparent  and  not  the  actual  commission  of  a  crime.    lb. 

Principal  and  Agent — Instructions — Appropriation  by  Cbbi>- 
rroR  OF  Debtor's  Money.— Where  money  of  a  company  comes  into  the 
hands  of  its  agent  under  special  direction  how  to  dispose  of  it,  he  has 
no  right  to  appropriate  it  to  his  own  use  by  paying  to  himself  a  debt 
owed  him  by  the  company.  And  while  such  appropriation  might  not 
constitute  a  crime,  in  an  action  for  malicious  prosecution  by  such  agent 
where  he  had  been  prosecuted  for  such  appropriation  of  his  principal's 
funds,  an  instruction  that  "  when  the  money  of  a  debtor  comes  law- 
fully into  the  hands  of  a  creditor,  the  creditor  has  the  right  to  apply 
such  amount  of  said  money  as  is  due  him  from  said  debtor  to  the  satis- 
faction of  his  debt "  is  erroneous.    lb. 

Practice — Question  for  Jury.—Iu  an  action  .for  malicious  prose- 
cution where  there  is  a  conflict  in  the  evidence  bearing  upon  the  ques- 
tion of  probable  cause,  it  is  a  question  for  the  jury  and  not  the  court  to 
determine.    lb, 

MANDAMUS: 

Contracts— State  Land  Board.— Mandamus  will  lie  against  the 
state  board  of  land  commissioners  to  compel  the  execution  of  a  contract 
of  lease  theretofore  agreed  upon,  with  respect  to  which  rights  of  the 
lessee  have  vested  and  where  there  is  nothing  left  to  be  done  to  com- 
plete the  conti-act  but  to  perform  the  ministerial  duty  of  executing  It 
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and  where  no  rights  of  third  parties  are  involved.     The  Colo»  Fuel  <ft 

Iron  Co.  V.  The  State  Board  qf  Land  Commiaaioners,  84. 

Same — Rights  of  Third  Parties — Subsequent  Contract. — ^Where 
rights  of  third  parties  ai-e  involved  mandamus  will  not  ordinarily  lie  to 
compel  the  execution  of  a  contract,  hut  where  an  agreement  is  made 
with  the  state  hoard  of  land  commissionei-s  that  vests  in  the  lessee  the 
right  to  have  a  lease  executed,  a  subsequent  lease  of  the  land  by  the 
board  to  a  third  party  vests  no  rights  in  the  third  party  that  would 
preclude  the  original  lessee  from  proceeding  by  mandamus  to  compel 
the  board  to  execute  the  lease.    lb. 

Impossibility  of  Perform ance.— In  a  mandamus  proceeding  to 
compel  the  performance  of  an  act,  the  respondent  cannot  plead  as  a 
defense  that  it  is  impossible  for  him  to  perform  the  act  where  the  im- 
possibility has  been  occasioned  by  his  own  doing.    lb. 

Contracts—Leasing  Coai*  Land— State  Land  Board.— Where  a 
coal  company  having  a  lease  on  certain  state  coal  land  applied  for  a 
renewal  of  the  lease  and  the  state  board  of  land  commissioners  ordered 
that  upon  surrender  of  the  old  lease  a  new  lease  be  granted  for  ten 
years  upon  the  same  terms  as  the  old,  except  an  increase  in  the  mini- 
mum amount  of  royalty,  which  proposition  of  the  board  was  accepted 
by  the  company  and  the  company  surrendered  its  old  lease  and  agreed 
with  the  board  upon  a  new  lease  and  paid  to  the  proper  officer  the  semi- 
annual minimum  royalty  which  was  accepted  and  not  returned  or  offered 
to  be  returned  for  several  months  afterwards,  all  of  which  appeared  by 
the  records  of  the  land  board,  there  was  a  complete  and  specific  contract 
that  vested  a  right  in  the  lessee  and  he  was  entitled  to  an  executed 
lease  and  might  enforce  his  right  by  mandamus,    lb. 

Same — Rescission  by  Subsequent  Board. — ^Where  the  state  land 
board  contracted  with  a  coal  company  to  lease  the  company  certain 
lands,  and  the  company  paid  the  first  semiannual  payment  of  minimum 
royalty  and  nothing  remained  to  be  done  except  a  formal  execution  of 
the  lease,  a  new  board  succeeding  the  old  by  reason  of  a  change  in  the 
administration  has  not  the  power  to  revoke  the  action  of  the  former 
board  and  rescind  the  contract  but  may  be  compelled  by  mandamus  to 
execute  the  lease.    lb. 

Officers  and  Offices — Removaii — Mandamus. — ^Where  a  city 
treasurer  attempted  to  remove  a  license  inspector  from  office  and  the 
treasurer  had  no  authority  or  power  to  appoint  or  remove  such  inspector, 
it  was  not  incumbent  on  the  inspector  to  mandamus  the  treasurer  to 
compel  his  reinstatement  but  he  might  continue  to  do  the  work  of  his 
office  or  offer  to  do  it  and  sue  for  his  salary.  Morgan  v.  The  City  of 
Denver,  147. 

Executive  Department. — Mandamus  will  lie  against  a  member  of 
the  executive  department  of  the  state  to  compel  the  performance  of  an 
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act  purely  ministerial  and  which  involves  no  exercise  of  judicial  discre- 
tion.   LotoeZZ,  State  AudUoTf  v.  Bonney,  230l 

PucADiNe. — ^In  an  application  for  mandamus  to  compel  the  state 
auditor  to  issue  a  warrant  for  services  of  an  officer  of  the  senate,  it  is 
not  necessary  to  allege  that  the  money  is  in  the  treasury  against  which 
the  warrant  can  be  drawn,  but  the  warrant  may  be  drawn  in  anticipa- 
tion of  the  revenue.    lb. 

Legislattve  Offices — Cebtifioate  of  PBEsmraG  Offices. — ^A 
certificate  of  the  presiding  officer  of  either  house  of  the  general  assem- 
bly as  to  the  election  and  services  of  any  officer  or  employee  of  such 
house  is  conclusive  upon  the  state  auditor,  and  he  has  no  authority  to 
go  behind  such  certificate  to  inquire  whether  such  officer  was  elected 
or  whether  he  performed  the  services.  His  duty  to  issue  a  warrant  for 
the  salary  of  such  officer  as  fixed  by  statute  upon  the  presentation  of 
such  certificate  is  ministerial,  and  mandamus  will  lie  to  compel  the 
issuance  of  the  warrant.    lb, 

MARRIAGE  AND  DIVORCE:  See  DIVORCE  AND  ALIMONY. 

MECHANICS'  LIENS: 

Assignment  of  Claim  and  Lien. — ^Under  the  mechanic's  lien  acts 
of  1883  and  1889  the  claim  and  the  lien  are  assignable  either  before  or 
after  the  filing  of  the  statement,  and  the  assignee  has  the  same  rights 
and  remedies  as  the  assignor  had.  A  general  assignment  for  the  bene- 
fit of  creditors  by  a  lienor  is  sufficient  to  transfer  to  the  assignee  a  claim 
and  lien  right  under  the  mechanic's  lien  statutes.  7%e  Sprague  Inteat- 
ment  Co,  v.  The  Mouat  Lumber  and  Two,  Co,,  107. 

Filing  of  Statement. — Where  material  was  furnished  for  the  build- 
ing of  three  houses  and  was  used  indiscriminately  in  three  buildings, 
and  the  houses  were  built  crosswise  on  four  platted  lots  so  that  each 
house  occupied  part  of  the  four  lots  without  any  segregation  or  division 
of  the  lots  or  description  of  the  land  on  which  the  different  houses  were 
built,  the  material  man  was  not  required  at  his  peril  to  subdivide  his 
claim  and  assign  to  each  house  as  built  the  proportion  of  the  debt  which 
it  ought  in  equity  to  bear,  but  might  file  his  entire  claim  on  all  the 
houses  and  lots  as  one  claim.    lb. 

Statement — Ownership. — ^Under  the  mechanic's  lien  statutes  the 
statement  filed  must  correctly  state  the  name  of  the  owner  and  must 
contain  in  the  body  of  the  instrument  a  direct  averment  of  ownership. 
It  is  not  enough  that  the  name  of  the  owner  appear  in  the  title  or  address 
affixed  to  the  paper.    lb. 

Same. — The  owner  to  be  designated  in  a  mechanic's  lien  statement 
is  the  owner  and  holder  of  the  legal  title  at  the  time  the  lien  is  filed.    lb. 

Same. — A  mechanic's  lien  statement  that  designates  as  owner  the 
holder  of  an  equitable  title  instead  of  the  owner  of  the  legal  title,  al- 
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though  good  as  against  the  equitable  owner,  as  against  subsequent  in- 

oumbranoers  and  lienors  it  is  defective  and  invalid.    lb. 

Mining  Claim— Lessob  and  Lessee.— A  complaint  tliat  alleges  em- 
ployment by  and  services  performed  for  a  lessee  of  a  mining  claim  states 
no  cause  of  action  against  the  lessor  or  owner  either  for  a  personal  judg- 
ment or  for  the  enforcement  of  a  mechanic's  lien  against  the  mine. 
Schweizer  v,  Manffield  et  al,,  236. 

Mining  Claims— Lsssob  and  Lessee.— A  person  who  works  on  a 
mine  underemployment  by  a  lessee  of  the  mine  is  not  by  reason  of  such 
employment  entitled  to  a  mechanic's  lien  on  the  mine  as  against  the 
owner.  In  order  to  enforce  a  lien  against  the  owner  there  must  be  a 
showing  that  the  owner  is  in  some  way  obligated,  either  as  privy  and  party 
to  the  contract  of  employment,  or  that  he  had  authorized  the  lessee  to 
contract  the  employment  in  his  behalf.  The  Little  Valeria  Mining  and 
Milling  Co,  v.  Ingeraoll,  240. 

Waiveb  of— Contbacts.- a  building  contract  providing  that  the 
contractors  would  not  suffer  or  permit  any  liens  or  claims  for  work,  labor 
or  material  to  be  set  up  or  asserted  by  any  subcontractor  or  laborer,  and 
that  if  any  was  set  up  or  asserted  would  cause  the  same  to  be  satisfied 
and  canceled  of  record,  and  providing  further  that  fifteen  per  cent  of  the 
contract  price  should  be  held  by  the  owner  as  security  for  the  faithful 
performance  of  the  work,  to  be  applied  to  paying  any  damage  under  the 
contract  and  in  furnishing  to  the  owner  releases  from  any  liens,  did  not 
waive  the  right  of  the  contractors  to  file  a  mechanic's  lien,  nor  did  it 
prevent  any  subcontractor,  material  man  or  laborer  furnishing  work  or 
material  under  such  contract  from  asserting  their  statutory  right  of  lien. 
Nor  would  the  fact  that  the  same  covenant  against  permitting  liens  was 
repeated  in  subsequent  contracts  between  the  contractor  and  subcon- 
tractors give  it  any  greater  or  added  force.    Aste  v,  Wilson  et  oZ.,  323. 

Same. — Clauses  of  contracts  purporting  to  prohibit  the  contractor 
from  asserting  a  statutory  right  of  lien  should  be  strictly  construed,  and 
if  language  be  used  of  doubtful  import,  it  should  be  construed  in  favor 
of  the  lien,  and  this  rule  applies  with  greater  force  where  the  contract 
of  the  original  contractor  is  invoked  to  cut  off  the  lien  rights  of  subcon- 
tractors, laborers  or  material  men  who  were  not  parties  to  it.    lb. 

Same — Statute. — Contracts  are  subject  to  the  statutes  of  the  juris- 
diction in  which  they  are  made  and  are  to  be  performed,  and  such  stat- 
utes so  far  as  applicable,  enter  into  and  form  part  of  the  contract. 
Where  the  owner  by  contract  is  to  retain  fifteen  per  cent  of  amount  to 
be  paid  upon  a  building  contract  to  secure  the  release  of  liens,  it  will  be 
conclusively  presumed  tliat  he  was  to  retain  the  amount  for  the  period 
of  thirty-five  days,  the  period  provided  by  statute  that  the  owner  should 
withhold  such  percentage,  and  he  cannot  rely  upon  a  provision  in  the 
contract  whereby  the  contractor  covenants  against  such  liens  to  Justify 
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him  in  paying  over  said  percentage  before  the  expiration  of  the  stat- 
utory time,  and  thus  avoid  the  lien*    lb. 

Statutobt  Right.— Outside  the  statute  there  is  no  right  to  a  me- 
clianic's  lien,  and  one  asserting  such  a  lien  must  bring  his  claim  within 
the  terms  of  the  law.    Michael  v.  beeves,  (u^Trustee  et  aL,  460. 

Pleading  and  Pboof — Vabiange.— In  an  action  to  enforce  a  me- 
chaoic's  lien,  a  complaint  alleging  that  the  work  and  material  for  which 
a  lien  was  claimed  were  furnished  by  conti-act  with  the  owner,  for  the 
construction  of  a  dwelling  house  on  the  land,  was  not  sustained  by 
proof  that  plaintiff  by  contract  with  the  owner  placed  a  furnace  in  a 
house  already  in  existence  as  a  completed  structure  at  the  time  the  con- 
tract was  made.    lb. 

FiXTUBBS. — Que  claiming  a  mechanic's  lien  on  land  on  account  of  a 
furoace  placed  in  a  dwelling  house  must  show  that  the  furnace  was  so 
attached  to  the  realty  as  to  lose  its  character  as  movable  personal 
property.    J&. 

MINING  CLAIMS: 

Mechanics'  Liens — Lbssob  and  Lessee. — A  complaint  that  alleges 
employment  by  and  services  performed  for  a  lessee  of  a  mining  claim 
states  no  cause  of  action  against  the  lessor  or  owner  either  for  a  per- 
sonal judgment  or  for  the  enforcement  of  a  mechanic's  lien  against  the 
mine.     Sehweizer  v.  Mawifleld  et  al.,  230. 

Mechanics'  Liens — Lessob  and  Lessee.— A  person  who  works  on 
a  mine  under  emplo3rment  by  a  lessee  of  the  mine  is  not  by  reason  of 
such  employment  entitled  to  a  mechanic's  lien  on  the  mine  as  against 
the  owner.  In  order  to  enforce  a  lien  against  the  owner  there  must  be 
a  showing  that  the  owner  is  in  some  way  obligated,  either  as  privy  and 
party  to  the  contract  of  emplo3rment,  or  that  he  had  authorized  the 
lessee  to  conti'act  the  employment  in  his  behalf.  The  Little  Valeria 
Mining  and  Milling  Co.  t>.  Ingeraoll,  240. 

MORTGAGES: 

In  JUBY  TO  MoBTGAGED  Pbopebty. — Au  actlou  may  be  maintained  by 
a  mortgagee  or  beneficiary  in  a  deed  of  trust  for  an  injury  done  to  the 
security.     Fink  v.  The  People's  Nat.  Bank  et  al,  21. 

Fixtures — Chattel  Mobtgages. — Where  real  estate  was  purchased 
for  the  purpose  of  manufacturing  brick  and  a  deed  of  trust  was  given 
by  the  purchasers  to  secure  the  purchase  price,  and  the  purchasers  after- 
wards placed  upon  the  land  heavy  machinery  fastened  to  a  brick  founda< 
tion  sunk  in  the  ground,  inclosed  by  brick  sheds  to  be  permanently  used 
in  connection  with  the  land  in  the  manufacturing  of  brick,  held  that 
the  machinery  became  a  part  of  the  real  estate  and  subject  to  the  deed 
of  trust  and  that  a  chattel  mortgage  on  the  machinery  executed  after  it 
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was  attached  to  the  real  estate,  conveyed  no  right  to  the  machinery  as 

against  the  beneficiary  in  the  trust  deed.    16. 

Samb— Verbal  Offkb  to  give  Chattel  Mobtgage.— A  verbal 
offer  of  a  mortgagor  to  give  a  cliattel  mortgage  on  certain  machinery  to 
be  attached  as  fixtures  to  the  mortgaged  premises  which  was  not  ac- 
cepted until  after  the  machinery  was  attached  and  became  a  part  of  the 
real  estate,  vested  no  right  to  the  macliinery  in  the  chattel  mortgagee 
as  against  the  beneficiary  in  the  i*eal  es  tate  mortgage  or  deed  of  trust.    lb. 

Deed  of  Trust — Power  of  Trustee — Estoppel. — The  trustee  in 
a  deed  of  trust  has  no  power  to  make  any  contract  in  relation  to  the 
property  outside  of  the  power  given  him  in  the  deed,  and  an  agreement 
or  promise  by  him  to  the  holder  of  a  chattel  mortgage  on  certain  ma- 
chinery attached  to  the  real  estate,  that  the  cestui  que  trust  would  not 
contest  the  validity  of  the  chattel  mortgage  would  not  be  binding  on 
the  cestui  que  trust  nor  estop  him  from  afterwards  setting  up  his  supe- 
rior rights  or  from  suing  for  damage  to  the  real  estate  by  a  foreclosure 
of  the  chattel  mortgage  and  removal  of  the  machinery.    lb. 

Contracts — Pleading. — Whei*e  there  was  a  first  and  second  mort- 
gage on  a  piece  of  property  and  the  mortgagor  abandoned  it  and  the 
second  mortgagee  proposed  that  if  the  first  moitgagee  would  forbear  a 
foreclosure  he  would  take  charge  of  the  property  and  after  paying  the 
expense  of  collection,  the  taxes  and  repairs,  would  pay  to  the  fii*st 
mortgagee  the  rents,  which  was  consented  to  by  the  first  mortgagee  but 
no  definite  time  was  fixed  during  which  the  foreclosure  should  be  for- 
borne, and  the  second  mortgagee  took  possession,  collected  the  rents 
and  paid  a  part  of  the  rents  to  the  first  mortgagee  and  the  first  mort- 
gagee forbore  his  foreclosui'e  for  nearly  two  years,  he  had  a  right  of 
action  for  the  balance  of  the  rents  collected  above  the  expense  of  col- 
lecting, etc.,  and  not  paid  over,  and  a  complaint  that  alleges  the  above 
facts  states  a  good  cause  of  action.    Marshall  v.  Old,  32. 

Deeds  of  Trust  —  Substitute  Trustee— Sale — Suit  fob  Bal- 
ance— Defense.— Where  a  deed  of  trust  provided  that  in  case  of  the 
death,  inability  or  refusal  to  act  of  the  trustee,  the  legal  holder  of  the 
note  might  by  writing  duly  acknowledged,  substitute  another  person  to 
act  in  his  stead,  in  an  action  for  the  unpaid  residue  of  the  note  after  sale 
by  a  substitute  trustee,  an  answer  that  alleged  that  the  appointment  of 
the  substitute  trustee  was  not  recorded  prior  to  the  sale  by  him  and 
that  by  reason  thereof  the  public  were  discouraged  from  buying  the 
property  at  its  full  cash  value,  states  no  defense  to  the  action  and  should 
be  stricken  out  on  motion.  As  the  trust  deed  did  not  provide  for  the 
recording  of  the  appointment  of  the  substitute  tinistee,  he  was  under 
no  obligation  to  record  such  api)ointment  before  sale  and  the  fact  that 
it  was  not  recorded  at  the  time  constituted  no  reason  why  the  public 
should  be  discouraged  from  bidding  at  the  sale.  Scott  et  at.  r.  Wood, 
341. 
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Pbaoticb— Sale  ukdeb  Tbust  Deed— Ihadbquatb  Pbigb— Stbik- 
nra  out  £ videncb— Habhless  Erbob. — In  an  action  for  the  unpaid  bal- 
ance  of  a  note  secured  by  deed  of  trust  after  foreclosuie  of  the  deed 
of  trust  and  sale,  the  striking  out  of  evidence  as  to  the  value  of  the 
property  offered  by  defendant  was  not  prejudicial  error  where  the  evi- 
dence stricken  out  and  all  the  evidence  offered  did  not  show  such  a  dif- 
ference between  the  actual  value  and  the  amount  for  which  it  was  sold 
as  to  cast  suspicion  on  the  sale.    lb. 

Tbust  Deeds — Fobeclosube  Sale — Action  to  Set  Aside. —  A 
foreclosure  sale  under  a  deed  of  trust  will  not  be  set  aside  on  the  ground 
that  the  trustee  by  mistake  had  misunderstood  the  time  to  which  a 
postponement  of  the  sale  had  been  arranged  by  his  counsel,  where  the 
beneficiaries  in  the  trust  deed  were  not  responsible  for  such  mistake 
and  had  offered  to  extend  the  loan  upon  the  payment  of  interest  Bailey 
et  al.  0.  Brown  et  cd,^  392. 

Taxes  akd  Taxation — Pbomissoby  Notes  due  fbom  Residents 
to  Nonbbsidents. — Promissory  notes,  mortgages  and  deeds  of  trust 
due  from  residents  of  Colorado  to  nonresidents  are  not  subject  to  taxa- 
tion in  Colorado.    Hathaway  v.  Choury^  478. 

MUTUAL  BENEFIT  INSURANCE: 

Beneficiaby— Divobced  Wife. — A  mutual  benefit  insurance  order 
provided  in  its  by-laws  that  the  beneficiary  should  be  named  in  the 
beneficiary  certificate,  and  should  be  confined  to  the  family  of  the  mem- 
ber or  some  person  or  persons  related  to  him  by  blood  or  dependent  upon 
him,  and  that  under  no  circumstance  should  a  certificate  be  issued  to 
any  other  person,  and  provided  further,  that  in  case  of  death  of  all  the 
beneficiaries  named  in  the  certificate  before  the  death  of  the  member, 
and  his  failure  to  name  another,  the  benefit  should  be  paid  to  the  legal 
heirs  of  the  member.  A  cei-tificate  was  issued  naming  the  member's 
wife  as  the  beneficiary,  who,  after  the  certificate  was  issued,  procured 
a  divorce,  and  the  husband  died  without  naming  any  other  beneficiary. 
Heldy  that  the  procuring  of  the  divorce  was  not  the  legal  equivalent  of 
the  death  of  the  beneficiary  so  as  to  vest  in  the  heirs  of  deceased  any 
right  to  the  fund.     Overhiser  v.  OverhUer^  1. 

NEGLIGENCE: 

Damaoe — AOT  OF  God. — The  owner  of  an  irrigating  ditch  is  not  lia- 
ble for  damage  caused  by  an  overflow  of  the  ditch,  where  the  proximate 
cause  of  the  overflow  was  an  unprecedented  storm  such  as  had  never 
been  known  in  the  vicinity,  and  where  the  owner* s  negligence  in  no 
way  concurred  in,  or  contributed  to  the  cause  of  the  injury.  The  Grand 
Valley  Irrigation  Co.  v.  Pitzer,  123. 

Railboads— EiLUNO  Stook^Pleadino.— Session  Laws,  1803,  p. 
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406,  providing  that  the  killing  or  injury  of  an  animal  by  a  railroad  com- 
pany or  corporation  being  shown  by  competent  evidence  shall  be  prima 
facie  proof  of  negligence  of  the  company  or  corporation,  does  not  relieve 
a  plaintiff  in  an  action  against  a  railroad  company  for  damage  for  the 
killing  of  an  animal  from  alleging  negligence  of  the  company  in  his 
complaint.  A  complaint  in  sach  action  that  does  not  either  allege 
directly  the  negligence  of  the  company,  or  facts  from  which  negligence 
may  be  inferred,  is  insufficient  to  state  a  cause  of  action.  Burlington 
and  Missouri  River  Railroad  in  Neb.  v.  Campbell,  141. 

Railroads — Killing  Stock— Evidence. — In  an  action  against  a 
railroad  company  for  negligently  killing  an  animal,  where  the  allega- 
tion that  defendant  operated  the  road  upon  which  the  animal  was  killed 
was  denied,  it  was  incumbent  on  plaintiff  to  offer  some  evidence  to 
prove  the  allegation,  and,  in  the  absence  of  any  proof  that  the  defend- 
ant did  operate  the  road,  it  was  error  to  refuse  defendant's  motion  for 
nonsuit.    lb. 

Same. — In  an  action  against  a  railroad  company  for  killing  or  injur- 
ing an  animal,  the  mere  finding  of  an  animal  dead  or  injured  near  the 
railroad  track  is  not  sufficient  proof  that  it  was  killed  or  injured  by  the 
railroad  company,  but  it  is  not  necessary  to  prove  such  killing  or  in- 
jury by  eyewitnesses— it  may  be  shown  by  circumstantial  evidence.    lb. 

Same — Proof  of  Value. — In  an  action  against  a  railroad  company 
for  negligently  killing  an  animal,  plaintiff's  neighbors,  who  were  farm- 
ers and  owners  of  similar  animals  and  used  them  and  sometimes 
bought  and  sold  them,  were  competent  witnesses  as  to  the  value  of  the 
animal,  although  they  testified  that  they  did  not  know  the  **  market 
value  "  of  the  animal  in  that  vicinity,  and  did  not  know  that  there  was 
any  **  market  value  '*  for  such  animals.     lb. 

Pleading  —  Evidence  —  City  Ordinance.— When  a  cause  of  ac- 
tion is  based  upon  the  violation  of  a  city  ordinance,  the  ordinance  and 
the  facts  constituting  its  violation  must  be  pleaded,  but  the  disregard 
of  duties  imposed  by  an  ordinance  may  subject  a  railway  company  to 
the  imputation  of  negligence,  and  in  an  action  against  a  street  railway 
company,  for  injuries  caused  by  its  negligent  conduct  in  the  manage- 
ment and  operation  of  its  cars,  where  the  negligence  relied  on  consists 
in  whole  or  in  part,  in  the  violation  of  an  ordinance,  the  ordinance  is 
admissible  in  evidence  as  any  other  fact  without  having  been  pleaded. 
Griffith  ».  The  Denver  Consolidated  Tramway  Co.,  504. 

Evidence— Contributory  Negligence — Harmless  Error. — In  an 
action  for  damage  for  personal  injuries  to  plaintiff  alleged  to  have  been 
caused  by  defendant's  negligence,  where  the  uncontradicted  evidence 
shows  that  the  injury  was  the  result  of  plaintiff's  contributory  negli- 
gence, so  that  a  nonsuit  upon  that  ground  was  correct,  error  committed 
in  excluding  evidence  tending  to  prove  defendant's  negligence  was 
harmless  and  immaterial,    lb. 
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CoNTBiBUTOBT  Neoligencb. — ^Where  one  went  upon  the  track  of  ft 
street  railway  in  front  of  and  in  close  proximity  to  a  fast  moving  car, 
which  she  knew  was  approaching  at  a  fast  rate  of  speed,  and  so  near  to 
where  she  attempted  to  cross  that  she  knew  or  should  have  known  that 
in  attempting  to  cross  the  track  she  was  taking  desperate  chances,  and 
was  killed,  her  death  was  the  direct  result  of  her  own  contributory  neg- 
ligence  and  the  railway  company  is  not  liable.    lb. 

Whek  a  Question  of  Law. — Ordinarily  the  question  of  negligence 
is  one  of  fact,  and  where  the  evidence  is  in  any  degree  conflicting  in 
any  material  particular,  or  if  upon  the  facts  and  circumstances  there  is 
room  for  an  honest  difference  of  opinion,  the  question  must  be  sub- 
mitted to  the  jury.  But  where  the  facts  are  not  in  dispute,  and  there 
can  be  but  one  opinion  as  to  their  effect,  the  question  is  one  of  law  for 
the  court  to  decide.     lb. 

Judicial  Notice— Common  Enowlbdoe  and  Ezpebienoe.-- What- 
ever is  matter  of  common  knowledge  and  experience,  the  court  is  bound 
to  recognize,  and  where  in  the  light  of  common  knowledge  and  expe- 
rience an  act  is  obviously  imprudent,  the  law  determines  its  effect  and 
the  court  declares  the  law.  And  where  a  woman  went  upon  the  track 
of  a  street  railway  immediately  in  front  of  a  rapidly  approaching  car 
with  full  knowledge  of  its  approach,  the  court  properly  held  as  a  mat- 
ter of  law  that  her  act  was  such  contributory  negligence  as  would  bar 
a  recovery  for  injuries  sustained.    lb. 

Liability  Notwithstanding  Negligence  of  Injubed  Pebson. — 
A  street  railway  company  may  be  held  liable  for  injury  to  one  upon  its 
track,  notwithstanding  the  contributory  negligence  of  the  injured  per- 
son, but  in  order  to  apply  this  doctrine  it  must  appear  that  the  defend- 
ant had  knowledge  of  the  peril  or  dangerous  position  of  the  injured 
person  in  time  to  have  avoided  the  injury.  The  rule  does  not  apply 
where  one  suddenly  went  upon  the  track  in  front  of  a  fast  moving  car, 
and  so  near  the  car  that  it  could  not  be  stopped,  after  the  entrance  upon 
the  track,  and  before  the  collision,  and  the  fact  that  the  motorman  saw 
a  woman  running  towards  the  track  waving  her  handkerchief  to  stop 
the  car,  was  not  enough  to  charge  him  with  anticipation  that  she  would 
attempt  to  cross  the  track  in  front  of  the  car,  notwithstanding  she  was 
on  the  opposite  side  whence  passengers  usually  boarded  the  car.    lb, 

BuBDEN  OF  Pboof. — In  an  action  to  recover  damage  for  injuries  oc- 
casioned by  the  act  of  another,  as  a  general  rule  the  burden  is  on  the 
plaintiff  to  show  that  the  act  causing  the  injury  was  negligently  done 
or  that  the  defendant  omitted  the  care  which  the  law  imposes  on  him 
in  the  conduct  of  his  own  affairs  or  the  management  and  use  of  his  own 
property.    Bishop  v.  Brown,  535. 

Same. — In  an  action  to  recover  damage  for  injuries  occasioned  by  the 
act  of  another,  unless  it  is  brought  within  some  exception  to  the  gen- 
eral rule,  there  must  be  evidence  which  establishes  or  from  which  the 
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jury  may  reasonably  infer  that  the  defendant  was  negligent  in  what  he 
did,  or  in  omitting  to  do  that  which  he  ought  to  have  done,  and  when- 
ever the  evidence  is  consistent  with  either  the  existence  or  nonexistence 
of  negligence  the  matter  should  not  be  left  to  the  jury.    lb, 

PRESUB4PTI0NS— Explosion  of  Boileb.— The  mei-e  fact  of  the  explo- 
sion of  a  stationary  steam  boiler  does  not  raise  a  presumption  of  negli- 
gence,   lb. 

Same— BuBDEN  of  Pboof.— In  an  action  for  damage  caused  by  the 
explosion  of  a  stationary  steam  boiler  the  plaintiff  must  show  by  evi- 
dence some  negligence  to  which  the  explosion  can  be  attributed.    Ib» 

Evidence— Incompetent  Servant. — In  an  action  for  damage  caused 
by  the  explosion  of  a  stationary  steam  boiler,  the  rejection  of  evidence 
that  a  servant  to  whom  was  intrusted  the  management  and  operation 
of  the  boiler  was  a  man  of  intemperate  habits  and  incompetent,  was  not 
reversible  error  where  plaintiff  failed  to  prove  or  offer  to  prove  that  the 
explosion  was  in  any  wise  attributable  to  any  negligence  or  incompe- 
tency of  such  servant    lb* 

NEGOTIABLE  INSTRUBiENTS:  See  BILLS  AND  NOTES. 

NOTICE: 

Pbactice— Equitable  Pbooebdinos — Reopening  Case. — In  equi- 
table proceedings  the  court  may  upon  its  own  motion  or  upon  motion 
of  counsel,  after  final  submission  and  before  entry  on  the  decree,  re- 
open the  case  for  the  purpose  of  hearing  testimony  on  any  proposition 
essential  to  the  determination  of  the  suit  or  any  collateral  question  in- 
volved in  the  decree,  but  when  this  is  done  it  must  always  be  done  on 
notice  to  all  parties  whose  rights  maybe  affected.  The  Sprague  Invest- 
ment Co.  V.  The  Mouat  Lumber  and  Inv.  Co,,  107. 

Sales — Refusal  to  Accept  by  Vendee — ^Resale. — Where  a  ven- 
dee of  personal  property  refused  to  accept  the  goods  the  vendor  may 
pursue  either  one  of  three  remedies:  (1)  store  the  goods  and  sue  the 
vendee  for  the  price;  (2)  sell  them  and  sue  vendee  for  d iff ei*ence  be- 
tween contract  price  and  amount  received  on  resale;  (3)  keep  the  prop- 
erty and  sue  vendee  for  difference  between  contract  price  and  market 
value.  If  he  pursue  the  second  remedy  he  need  not  give  the  vendee 
notice  of  the  time  and  place  of  sale  where  the  vendee  has  absolutely  re- 
fused to  accept  the  goods  and  has  knowledge  of  the  facts  which  give 
the  vendor  the  right  to  sell.  Magnes  v.  The  Sioux  City  Nursery  and  Seed 
Co.,  219. 

Divorce  and  Alimony — Notice  of  Decbee. — Where  a  woman  who 
was  a  witness  in  a  divorce  suit,  and  had  knowledge  of  the  purposes  of 
the  suit,  afterwards  married  the  divorced  husband  she  is  chargeable 
with  notice  of  the  contents  of  the  decree  and  is  chargeable  with  notice 
of  a  judgment  for  alimony  against  the  husband.  Leupert  v.  Shields  et 
aZ.,404. 
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offices  and  officers: 

Cities  and  Towns— ApponmcENT  and  Removal  of  Officebs. — 
Under  the  charter  and  ordinances  of  the  city  of  Denver  the  city  treas- 
urer has  no  authority  to  appoint  or  remove  a  license  inspector,  but  that 
power  is  vested  only  in  the  city  counciL  Morgan  v.  The  City  qf  Denver^ 
147. 

Removal — Mandamus. — Where  a  city  treasurer  attempted  to  remove 
a  license  inspector  from  office  and  the  treasurer  had  no  authority  or 
power  to  appoint  or  remove  such  inspector,  it  was  not  incumbent  on  the 
inspector  to  mandamus  the  treasurer  to  compel  his  reinstatement  but 
he  might  continue  to  do  the  work  of  his  office  or  offer  to  do  it  and  sue 
for  his  salary.    lb. 

Limitation — Suit  against  Shebiff  for  Conversion  of  Funds. — 
Where  a  sheriff  converted  to  his  own  use  money  received  from  the  sale 
of  property  under  a  writ  of  attachment,  limitation  would  not  begin  to 
run  against  an  action  by  the  attachment  plaintiff  on  the  official  bond  of 
the  sheriff  to  recover  the  money  converted  until  final  judgment  was 
entered  in  the  attachment  suit  in  favor  of  plaintiff,  both  as  to  the  at- 
tachment defendant  and  an  intervener  claiming  the  property.  The 
People  for  the  itse  of  Schayer  v,  Kendall  et  a/.,  175. 

Sheriffs— Li  A  BiLiTT  of  Sureties— Conversion  op  Funds.— Where 
money  came  into  the  hands  of  a  sheriff  by  sale  of  perishable  property 
under  a  writ  of  attachment,  and  pending  the  litigation  in  the  attachment 
suit  but  after  the  sale  of  the  propei-ty,  the  sheriff's  term  of  office  expired 
and  he  was  re-elected  and  gave  a  new  official  bond  and  when  the  attach- 
ment suit  was  ended  the  sheriff  defaulted  in  the  payment  of  the  attach- 
ment fund,  the  securities  on  his  official  bond  at  the  time  of  the  execution 
of  the  writ  and  sale  of  the  property  were  liable  for  his  default.    lb. 

Mandamus — Executive  Depabtment. — Mandamus  will  lie  against 
a  member  of  the  executive  department  of  the  state  to  compel  the  per- 
formance of  an  act  purely  ministerial  and  which  involves  no  exercise  of 
judicial  discretion.     Lowell,  State  Auditor,  v.  Bonney,  230. 

Mandamus — Pleading. — In  an  application  for  mandamus  to  compel 
the  state  auditor  to  issue  a  waiTant  for  services  of  an  officer  of  the  senate, 
it  is  not  necessary  to  allege  that  the  money  is  in  tlie  treasury  against 
which  the  warrant  can  be  drawn,  but  the  warrant  may  be  drawn  in  an- 
ticipation of  the  revenue.    16. 

Mandamus— Legislative  Ofpiceb — Cebtificate  of  Pbesiding 
Officeb. — A  certificate  of  the  presiding  officer  of  either  house  of  the 
genei*al  assembly  as  to  the  election  and  services  of  any  officer  or  employee 
of  such  house  is  conclusive  upon  the  state  auditor,  and  he  has  no  au- 
thority to  go  behind  such  certificate  to  inquire  whetlier  such  officer  was 
elected  or  whether  he  performed  the  services.  His  duty  to  issue  a  war- 
rant for  the  salary  of  such  officer  as  fixed  by  statute  upon  the  presenta- 
tion of  such  certificate  is  ministerial,  and  mandamus  will  lie  to  compel 
the  issuance  of  the  warrant.     lb. 
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Cities  and  Towns— Ordinances— Licensb—Citt  Scavenobb. — 
Sections  3312  and  3313,  General  Statutes,  authorizing  cities  and  towns 
to  enact  ordinances  necessary  for  the  safety,  health  and  comfort  of  their 
inhabitants  gives  to  cities  and  towns  ample  power  to  pass  an  ordinance 
creating  the  office  of  city  or  town  scavenger  and  providing  that  no  other 
person  shall  do  scavenger  work  for  the  citizens  of  the  city  or  town 
without  the  payment  of  a  license  fee,  fixed  by  the  ordinance,  and  pro- 
curing a  license,  and  fixing  a  penalty  for  the  violation  of  the  ordinance. 
City  qf  Ouray  v  Corson,  345. 

Same. — An  ordinance  creating  the  office  of  city  scavenger  and  defining 
his  duties  and  prohibiting  others  from  doing  scavenger  work  without  a 
license  is  not  invalid  because  it  fails  to  provide  the  special  manner  in 
which  the  scavenger  work  must  be  done.    lb. 

Cities  and  Towns— Violation  of  Ordinance  Procured  by  City 
Officer.— A  city  will  not  be  permitted  to  recover  a  penalty  for  the 
violation  of  an  ordinance  where  such  violation  is  induced  by  the  city 
through  one  of  its  officers.     Walton  v.  City  qf  Canon  City,  352. 

Special  Constable — Authority  of  Justice  to  Appoint. — The  au- 
thority of  a  justice  of  the  peace  to  appoint  a  special  constable  to  execute 
a  writ  was  sufficiently  shown,  where  it  appeared  that  the  justice  in- 
dorsed on  the  back  of  the  writ  a  certificate  of  the  appointment,  reciting 
that  there  was  no  regular  constable  at  command,  and  there  was  some 
evidence  that  the  regularly  elected  constable  had  left  the  country  within 
less  than  three  weeks  from  the  time  of  the  appointment  of  the  special 
constable,  the  board  of  county  commissioners  at  a  regular  meeting  en- 
tered an  order  that  a  vacancy  in  the  office  of  constable  in  the  precinct 
existed  because  of  the  departure  from  the  country  of  the  regularly 
elected  officer.    Brewer  v.  Mock  et  al.,  454. 

Same.— If  a  justice  of  the  peace  has  personal  knowledge  of  the  fSbot 
that  there  is  no  regular  constable  at  his  command  to  serve  process,  it  is 
not  necessary  that  any  showing  be  made  to  him  before  he  appoints  a 
special  constable.     lb. 

CrriKS  AND  Towns— Fixing  Terms  of  Office— Poweb  of  Mayob. 
— In  the  absence  of  a  statute  or  valid  ordinance  fixing  the  term  of  office 
to  which  a  policeman  of  a  city  was  appointed,  the  mayor  has  no  author- 
ity to  declare  or  fix  such  terra.     The  City  of  LeadviUe  v.  Bishop,  617. 

Indefinite  Term— Removal.— Where  a  person  is  appointed  to  an 
office  without  a  fixed  or  specified  term,  he  holds  only  during  the  pleas- 
ure of  the  appointing  power,  and  may  be  removed  by  that  power  with- 
out the  assignment  of  any  cause,  without  notice  and  without  a  hearing 
being  accorded  the  officer.     lb. 

Cities  and  Towns— Removal  of  Officers — Statutory  Construc- 
tion.— Section  3383,  General  Statutes',  expressly  confers  upon  city  coun- 
cils of  cities  of  the  second  class  the  power  to  remove  at  its  pleasure  a 
policeman  of  the  city  from  office.    lb. 
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Cities  and  Towns — Removal  of  Officbbs — Obdinanoes. — An  or- 
dinance of  a  city  of  the  second  class  providing  for  the  removal  of  officers 
by  the  city  council  and  providing  that  no  officer  shall  be  removed  until 
he  shall  have  notice  of  such  intended  removal  and  of  the  charges  pre- 
ferred against  him  and  a  hearing  and  opportunity  to  exculpate  himself 
before  the  council,  does  not  abridge  the  arbitrary  power  of  the  city  coun- 
cil to  remove  at  its  pleasure  a  policeman  appointed  by  such  council  with- 
out any  specified  or  fixed  term  of  office.    lb, 

Pbaotiob — Action  fob  Salaby— Set-off. — In  an  action  against  a 
city  by  a  policeman  for  his  salary  during  the  balance  of  his  term  for 
which  he  was  appointed,  and  of  which  he  was  deprived  by  an  alleged 
wrongful  removal,  what  plaintiff  earned,  or  might  by  reasonable  dili- 
gence have  earned,  in  other  employment  during  the  time,  is  a  proper 
offset  against  any  sum  the  plaintiff  might  recover,  and  the  refusal  of 
the  court  to  receive  evidence  of  such  offset  is  reversible  error.    lb, 

OFFICIAL  BONDS:  See  BONDS. 

PARTIES: 

MoBTOAOES— Injuby  TO  MoBTeAOED  PBOPSBTT.^An  aotion  may  be 
maintained  by  a  mortgagee  or  beneficiary  in  a  deed  of  trust  for  an  in- 
jury done  to  the  security.     Fisk  v.  The  People* 8  NaL  Bank  et  aL,  21. 

Pbactice— Unlawful  Detainee— Suit  Pending  to  Quiet  Title 
— Abatement. — Pendency  of  an  action  to  quiet  title  cannot  be  pleaded 
in  abatement  of  an  action  of  unlawful  detainer  of  the  same  property 
whei-e  there  are  different  parties  to  the  different  acUons.  Miller  et  oL 
V.  Hall,  367. 

PARTNERSHIP: 

Mining  Lease— Action  to  Dissolve— Rboeivbbship— Liability 
FOB  Expenses. — Where  certain  partners  in  a  partnership  for  leasing 
and  working  a  mine,  in  which  the  lease  requii'ed  the  continuous  work- 
ing of  the  mine,  brought  an  action  against  other  partners  for  dissolution 
of  the  partnership  and  for  an  accounting,  and  asked  for  and  procured 
the  appointment  of  a  receiver,  who,  in  accordance  with  their  i)etition, 
was  directed  by  the  court  to  take  possession  of  and  work  the  mine,  ex- 
tract, mine  and  ship  ore  to  the  best  interest  of  the  property,  and  from 
the  proceeds  to  pay  all  laborers  and  other  expenses  connected  with  the 
mining  and  treatment  of  the  ore,  and  the  balance  of  the  proceeds  to  be 
deposited  with  the  clerk  of  the  court  pending  the  accounting  between 
the  partners,  and  the  working  of  the  mine  proving  unprofitable  there 
was  a  deficiency  in  the  proceeds  to  pay  the  expenses  of  the  receiver  in 
working  the  mine,  held  that  plaintifte  were  liable  to  the  receiver  for 
such  deficiency,  and  a  judgment  was  properly  entered  against  them  and 
in  favor  of  the  receiver  for  such  exi)ense,  including  compensation  for 
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the  receiver  and  attorneys^  fees  incurred  in  resisting  plaintiffs'  objec- 
tions to  his  rei>ort     Welch  et  al,  v.  Renshavo  et  aL,  526. 

Same. — Wliere  a  receiver  is  appointed  and  there  is  no  fund  out  of 
which  his  expenses  can  be  paid,  the  party  at  whose  instance  he  was  ap- 
poioted  should  be  required  to  provide  the  means  of  payment  and  it  is 
proper  to  tax  such  costs  against  him.  In  an  action  between  partners 
for  dissolution  of  partnership  and  accounting,  where  a  receiver  was  ap- 
pointed at  the  instance  of  plaintiffs  and  there  was  no  pai'tnership  fund 
to  pay  the  receiver's  expenses,  it  was  proper  to  enter  a  judgment  against 
plaintiffs  for  such  expenses,  and  if  defendant  partners  are  properly 
chargeable  with  any  portion  of  the  expenses,  that  is  a  matter  between 
them  and  plaintiffs  to  be  settled  upon  final  determhiation  of  the  ac- 
tion,   lb. 

PLEADING: 

Contracts — Mobtoaoes. — ^Where  there  was  a  first  and  second  mort- 
gage on  a  piece  of  property  and  the  mortgagor  abandoned  it  and  the 
second  mortgagee  proposed  that  if  the  first  mortgagee  would  forbear 
a  foreclosure  he  would  take  charge  of  the  property  and  after  paying 
the  expense  of  collection,  the  taxes  and  repairs,  would  pay  to  the  first 
mortgagee  the  rents,  which  was  consented  to  by  the  first  mortgagee  but 
no  definite  time  was  fixed  during  which  the  foreclosure  should  be  for- 
borne, and  the  second  mortgagee  took  possession,  collected  the  rents 
and  paid  a  part  of  the  rents  to  the  first  mortgagee  and  the  first  mort- 
gagee forbore  his  foreclosure  for  nearly  two  years,  he  had  a  right  of 
action  for  the  balance  of  the  rents  collected  above  the  expense  of  col- 
lecting, etc.,  and  not  paid  over,  and  a  complaint  that  alleges  the  above 
facts  states  a  good  cause  of  action.    Marshall  o.  Old,  32. 

Attachment — ^Fobthcomino  Bond. — In  an  action  by  a  prior  attach- 
ment creditor  against  a  subsequent  attachment  creditor  and  the  pur- 
chaser of  the  property  at  a  sale  under  the  subsequent  attachment  for  the 
amount  of  the  judgment  and  to  enforce  the  lien  of  the  prior  attachment 
where  the  property  had  been  released  from  the  prior  attachment  by  a 
forthcoming  bond,  it  is  necessary  to  allege  in  the  complaint  either  that 
the  affidavit  of  attachment  in  the  prior  suit  was  not  traversed  or  if  it 
was  traversed  that  the  issue  on  the  traverse  was  tried  and  the  attach- 
ment sustained.  It  is  not  sufficient  to  allege  as  a  legal  conclusion  that 
the  attachment  lien  was  not  waived,  relinquished  or  released  but  re- 
mained as  an  existing  lien.  The  Hallack  Paint,  Oil  <t  Glass  Co.  v.  The 
Denver  Nat.  Bank  et  al.,  79. 

Pbactice — Amendment— Habmless  Ebbob. — The  denial  of  a  motion 
for  leave  to  amend  an  answer  is  not  reversible  error  where  no  proof  of- 
fered was  rejected  on  account  of  the  absence  from  the  answer  of  the 
aUegation  proposed  by  the  amendment  and  where  defendant  suffered 
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no  injury  by  reason  of  the  denial  of  the  motion  even  thoogh  it  was  er- 

roneooB.     The  Denver  Con,  Tramway  Co.  v.  Biley^  182. 

Damaob— Pkbsonal  Injuby— Res  Judicata— Wifb's  Recoykbt 
NO  Bab  to  Action  bt  Husband. — Where  a  wife  sued  and  recovered 
damages  for  injuries  caused  by  the  negligence  of  a  street  railway  com- 
pany wherein  her  complaint  alleged  a  permanent  disability,  and  that 
since  the  injury  she  had  been  unable  to  perform  any  labor,  and  that  she 
had  expended  large  sums  of  money  for  medicine  in  attempting  a  cure 
of  her  injuries,  but  no  special  damage  was  alleged  on  account  of  loss  of 
labor,  and  no  specific  amount  of  money  was  alleged  as  having  been  ex- 
pended, held  that  the  allegations  of  inability  to  i)erform  labor  and  of 
the  expenditure  of  money  were  allegations  of  matters  of  aggravation 
tliat  went  to  show  the  severity  of  the  injury  and  were  not  of  themselves 
allegations  of  causes  of  action  such  as  would  make  the  action  by  the 
wife  res  Judicata  of  any  part  of  an  action  subsequently  brought  by  the 
husband  for  loss  of  services,  companionship  and  society  of  his  wife  and 
for  money  expended  on  account  of  the  same  injury.    J^. 

Railboads— Negliobnce  — EiLLiNe  Stock.— Session  Laws,  1893, 
p.  406,  providing  tliat  the  killing  or  injury  of  an  animal  by  a  railroad 
company  or  corporation  being  shown  by  competent  evidence  shall  be 
prima  facie  proof  of  negligence  of  the  company  or  corporation,  does 
not  relieve  a  plaintiff  in  an  action  against  a  railroad  company  for  dam- 
age for  the  killing  of  an  animal  from  alleging  negligence  of  the  company 
in  his  complaint.  A  complaint  in  such  action  that  does  not  either 
allege  directly  the  negligence  of  the  company,  or  facts  from  which  neg- 
ligence may  be  inferred,  is  insufficient  to  state  a  cause  of  action.  Bur- 
lington and  Missouri  River  Railroad  in  Nebraska  v.  Campbell,  141. 

Public  School— Examination— Action  fob  Teacheb's  WAeES.— 
While  the  statute  makes  it  the  duty  of  the  county  superintendent  of 
public  schools  to  examine  applicants  for  certificates  to  teach,  upon 
questions  formulated  by  the  state  superintendent,  a  certificate  issued 
without  such  examination  is  not  for  that  reason  void,  and  the  fact  that 
a  certificate  was  issued  without  an  examination  cannot  be  pleaded  in 
defense  of  an  action  by  a  teacher  for  wages.  School  District  No.  S5  of 
Jefferson  County  v.  Stone^  211. 

Same — Teacheb's  Cebtificate. — In  an  action  by  a  teacher  for  wages, 
an  allegation  in  the  answer  that  the  teacher  did  not  have  a  first-class 
certificate  stated  no  defense.  If  the  plaintiff  holds  a  certificate  of  quali- 
fication to  teach,  a  contract  of  employment  is  valid.  The  class  of  the 
cei-tificate  is  immaterial.    lb. 

Public  Schools— Dismissal  of  Teachbb— Suit  fob  Wages.- In  an 
action  by  a  teacher  for  wages  under  a  contract  to  teach  in  the  public 
schools  an  answer  to  the  effect,  that  shortly  after  plaintifTs  employ- 
ment the  board  of  directors  was  advised  of  her  incompetency  and  inca- 
pacity to  teach  and  determined  to  discharge  her,  but  fearing  to  do  her 
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any  injastice,  sent  for  the  county  superintendent  of  schools,  who  upon 
careful  examination  concurred  with  the  board  that  she  was  incompetent 
and  incapable,  and  that  thereupon  the  board  in  the  exercise  of  its  best 
judgment  and  discretion  dispensed  with  the  services  of  plaintiff,  states 
no  defense  and  was  properly  stricken  out.    lb. 

Pbactice— Statutobt  Construction.— Section  432  of  the  code,  pro- 
viding that  if  an  application  for  an  order  made  to  a  judge  of  a  court  in 
which  the  action  or  proceeding  is  pending  be  refused,  no  subsequent 
application  for  the  same  order  shall  be  made  to  any  other  judge,  has 
no  application  where  a  motion  was  made  to  strike  out  certain  clauses 
of  an  answer  and  denied,  and  afterwards  a  motion  was  made  before 
another  judge  to  strike  out  the  same  clauses  as  amended.  The  provi- 
sions of  the  code  apply  only  to  applications  to  judges,  while  the  mo- 
tions striking  at  the  pleadings  are  applications  to  the  court.    lb. 

Pbacticb— Judgment  on  the  Pleadings. — On  a  motion  for  judg- 
ment on  the  pleading  the  general  rule  is  that  all  the  material  allegations 
must  be  taken  as  true.    Lowell^  State  Auditor ,  v.  Bonney,  230. 

Mandamus. — In  an  application  for  mandamus  to  compel  the  state 
auditor  to  issue  a  warrant  for  services  of  an  officer  of  the  senate,  it  is 
not.  necessary  to  allege  that  the  money  is  in  the  treasury  against  which 
the  warrant  can  be  drawn,  but  the  wan'ant  may  be  drawn  in  anticipa- 
tion of  the  revenue.    lb. 

Mechanics'  Liens— Mining  Claim— Lessor  and  Lessee. — A  com- 
plaint that  alleges  employment  by  and  services  performed  for  a  lessee 
of  a  mining  claim  states  no  cause  of  action  against  the  lessor  or  owner 
either  for  a  personal  judgment  or  for  the  enforcement  of  a  mechanic's 
lien  against  the  mine.     Schweizer  v.  Mansfield  et  ol.,  236. 

Appellate  Pbactice — Complaint  Insufficient  to  state  Cause 
OF  Action. — ^Where  a  complaint  stated  no  cause  of  action  against  appel- 
lant and  the  irregularity  is  challenged  by  an  assignment  of  error,  the 
appellant  is  entitled  to  be  heard  regardless  of  errors  in  the  prosecution 
of  proceedings  to  set  aside  the  judgment    lb. 

Same. — Where  tlie  pleading  and  proof  are  wholly  insufficient  to  sup- 
port a  judgment,  the  judgment  cannot  stand  whatever  errors  or  irregu- 
larities may  have  otherwise  been  committed.    lb. 

Bills  and  Notes — Inconsistent  Defense. — In  an  action  against 
one  who  wrote  his  name  on  the  back  of  a  note  wherein  it  is  sought  to 
charge  him  as  a  joint  maker,  an  answer  that  alleges  that  defendant  was 
induced  to  indorse  the  note  by  false  representations  of  the  plaintiff  to 
the  effect  that  the  principal  maker  of  the  note  as  plaintiff's  treasurer 
had  defaulted,  and  was  indebted  to  plaintiff  and  that  defendant  was  lia- 
ble as  surety  on  his  official  bond  and  that  the  indorsement  was  made  as 
collateral  security  to  secui*e  the  amount  of  the  indebtedness  when  de- 
termined, is  inconsistent  with  and  contradictory  of  any  theory  that  de- 
VOL.  XIV — 40 
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f  endant  signed  the  note  as  an  indorser  and  not  as  a  joint  maker.    Court 

Valhalla  JVo.  16,  Foresters  qf  America,  v.  Olson  et  al.,  243. 

Bills  and  Notes — False  Rephesentations. — In  an  action  against 
a  joint  maker  of  a  promissory  note,  an  answer  that  defendant's  signa- 
tui-e  was  obtained  by  a  false  representation  by  plaintiff  that  th^  princi- 
pal maker  for  whom  defendant  was  surety  was  indebted  to  plaintiff, 
which  representation  was  false,  that  said  principal  maker  was  not  in- 
debted to  plaintiff,  states  a  good  defense  to  the  action.    lb. 

Same. — In  an  action  against  a  joint  maker  of  a  note,  an  answer  that 
defendant's  signature  was  obtained  by  a  false  representation  by  plain- 
tiff tliat  a  bond  signed  by  defendant  was  valid  and  defendant  was  legally 
liable  thereon  when  in  fact  the  bond  was  void,  states  no  defense  to  the 
action,  as  the  representation  as  to  the  validity  of  the  bond  and  defend- 
ant's liability  thereon,  was  only  an  expression  of  opinion  on  a  question 
of  law  and  not  a  representation  of  fact  that  would  constitute  fraud  if 
untrue.    lb. 

Fraudulent  Conveyance — Creditors'  Bill — Pleadino  and 
Proof— Insolvency. — ^In  order  to  maintain  a  creditors'  bill,  to  subject 
land  purchased  in  the  name  of  the  wife  with  money  furnished  by  the 
husband,  to  the  payment  of  a  judgment  against  the  husband,  it  is 
necessary  to  allege  and  prove  that  at  the  time  the  husband  gave  the 
money  to  his  wife  he  was  insolvent  or  that  the  gift  tended  to  render 
him  insolvent  and  unable  to  pay  his  debts.    Fox  et  al  v,  Lipe  et  ol.,  258. 

Bills  and  Notes  —  Interest — Evidrncb.  —  Where  a  note  pro- 
vided for  the  payment  of  a  certain  rate  of  interest  after  maturity,  in  an 
action  upon  the  note  an  answer  that  alleged  that  it  was  not  intended 
by  the  parties  that  interest  at  that  rate  should  ever  be  collected,  but 
that  the  provision  for  interest  in  the  note  was  designed  merely  as  a 
penalty  to  secure  the  prompt  payment  of  the  indebtedness,  states  no 
defense  to  the  action  and  should  be  stricken  out  on  motion.  Parol 
contemporaneous  evidence  would  be  inadmissible  to  contradict  or  vary 
the  terms  of  the  note  and  an  averment  of  a  contrary  intention,  without 
more,  is  bad.     Scott  et  al.  v.  Wood,  341. 

Deeds  of  Trust  —  Surstitute  Trustee — Sale  —  Suit  for  Bal- 
ance— Defense. — Where  a  deed  of  tmst  provided  that  in  case  of  the 
death,  inability  or  refusal  to  act  of  the  trustee,  the  legal  holder  of  the 
note  might  by  writing  duly  acknowledged,  substitute  another  person 
to  act  in  his  stead,  in  an  action  for  the  unpaid  residue  of  the  note  after 
sale  by  a  substitute  trustee,  an  answer  that  alleged  that  the  appoint- 
ment of  the  substitute  trustee  was  not  recorded  prior  to  the  sale  by 
him  and  that  by  reason  tliereof  the  public  were  discoui*aged  from  buy- 
ing the  property  at  its  full  cash  value,  states  no  defense  to  the  action 
and  should  be  stricken  out  on  motion.  As  the  trust  deed  did  not  pro- 
vide for  the  recording  of  tlie  appointment  of  the  substitute  trustee,  he 
was  under  no  obligation  to  i*ecord  such  appointment  before  sale  and  the 


Digitized  by 


Googk 


Index.  627 

PLEADING— ConMnucd. 

fact  that  it  was  not  recorded  at  the  time  constituted  no  reason  why  the 

public  should  be  discouraged  from  bidding  at  the  sale.    lb. 

Breach  of  Warranty. — In  an  action  for  breach  of  warranty  an 
allegation  in  the  complaint  that  a  tenant  of  the  premises  falsely  and 
wrongfully  claimed  to  own  and  hold  the  premises  under  and  by  virtue 
of  a  tax  sale,  states  no  cause  of  action  for  breach  of  a  covenant  in  the 
deed  that  the  premises  were  fi'ee  and  clear  from  all  taxes,  and  an 
amendment  alleging  the  year  for  which  the  tax  sale  was  claimed  added 
nothing  to  the  sufficiency  of  the  complaint.     Rittmaster  v.  Richner,  361. 

Same.— In  an  action  for  breach  of  warranty  an  allegation  that  another 
party  had  brought  suit  in  ejectment  against  plaintifit  of  which  suit  de- 
fendant was  notified  and  that  plaintiff  was  compelled  to  defend  the 
premises  at  great  cost,  states  no  cause  of  action  for  breach  of  covenant 
in  the  deed  that  the  premises  were  free  and  clear  from  all  former  and 
other  grants,  bargains  and  sales,  and  an  amendment  that  the  action  in 
ejectment  was  based  on  a  **  paper  writing  in  the  form  of  a  conveyance  " 
purporting  to  be  a  quitclaim  deed  from  defendant  to  the  premises  prior 
to  plaintiffs  deed  and  averring  that  at  the  time  of  the  execution  of  the 
quitclaim  deed  defendant  had  no  right  or  title,  adds  nothing  to  the  suf- 
ficiency of  the  complaint.     lb. 

Amendment — Striking  out. — An  amended  pleading  that  merely  re- 
states the  substance  of  the  old  pleading  in  a  different  form  is  not  an 
amendment  and  is  properly  stricken  out.     lb. 

Contracts— Assumption  of  Mortoaoe  Debt. — A  complaint  that  al- 
leged that  plaintiff  purchased  several  chattels  on  which  defendant  held 
a  junior  chattel  mortgage,  that  defendant  was  claiming  that  in  the  con- 
tract of  purchase  plaintiff  assumed  and  obligated  himself  to  pay  a  chat- 
tel mortgage  senior  to  that  of  defendant,  when  in  fact  plaintiff  only 
agreed  to  pay  the  overdue  interest  on  such  senior  chattel  mortgage,  and 
asking  for  a  construction  and  if  necessary  a  reformation  of  the  contract 
and  for  such  other  relief  as  to  the  court  might  seem  meet  and  proper, 
stated  a  cause  of  equitable  action  against  defendant,  since  if  plaintiff 
had  agreed  by  the  terms  of  his  contract  to  assume  and  pay  off  the  senior 
chattel  mortgage,  the  junior  chattel  mortgage  of  defendant  would  be- 
come as  against  plaintiff  a  prior  lien  upon  the  chattels.  Kilpatrick  v. 
Haley,  399. 

Allegation  of  Facts— Legal  Conclusion.— Where  a  complaint 
alleges  facts  from  which  a  legal  conclusion  would  necessarily  arise,  it 
is  not  necessary  to  allege  the  legal  conclusion.    lb. 

Contracts — Parties. — In  an  action  to  construe  and  reform  a  con- 
tract to  which  defendant  was  not  a  party,  where  the  complaint  states  a 
cause  of  action  against  the  defendant,  the  defendant  by  answer  must 
either  disclaim  or  set  up  some  facts  showing  that  some  right  of  his 
would  be  prejudicially  affected  if  the  relief  prayed  for  be  granted,  else 
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judgment  will  be  entered  for  plaintiff  on  the  pleading,  with  coste  against 

tho  defendant.    lb. 

Tax  Sale  Cebtificates — Contract  to  Redeem  ob  Assign— Spe- 
cific Performance. — The  holder  of  tax  sale  certificates  to  certain 
town  lote  contracted  with  the  owner  whereby  in  consideration  of  the 
payment  of  a  certain  sum  in  cash,  and  a  promise  to  pay  a  ceitain  other 
sum  witliin  a  certain  time,  he  agi-eed  to  give  to  the  owner  an  option  to 
redeem,  after  the  expiraticm  of  the  time  for  redemption,  within  a  time 
to  be  agreed  upon,  and  further  agreed  that  in  case  of  the  failure  of  the 
owner  to  pay  the  entire  amoiut  necessary  to  redeem  all  the  lots,  to  as- 
sign to  her  a  number  of  the  lots  to  correspond  with  the  amount  paid. 
The  owner  paid  part  of  the  sum  fixed  to  be  paid  within  a  certain  time, 
but  failed  to  pay  the  amount  fixed,  and  the  time  having  expired,  the 
holder  of  the  certificates  refused  to  allow  the  owner  to  redeem  the  lots 
or  to  assign  to  her  the  cei*tificates  for  the  money  already  paid,  where- 
upon the  owner  redeemed  all  the  lots  in  excess  of  what  she  had  paid  to 
the  holder  of  the  certificates  from  the  treasurer  and  filed  suit  against 
the  bolder  of  the  certificates  to  compel  him  to  assign  to  her  or  cancel 
the  certificates  to  the  amount  paid  for  by  her,  and  to  enjoin  the  treas- 
urer from  issuing  a  deed  thereon.  Held  that  a  complaint  setting  forth 
tlie  foregoing  facts  stated  a  good  cause  of  action,  and  was  not  subject 
to  demuri-er.  That  plaintiff  might  maintain  an  equitable  action  to  com- 
pel defendant  to  assign  to  her  the  certificates  and  to  restrain  the  treas- 
urer from  issuing  deeds  thereon.  The  United  States  Security  and  Bond 
Co.  et  al.  x).  Riddle,  407. 

Cities  and  Towns — Waterworks — Contracts. — In  an  action  by  a 
water  company  against  a  town  or  city  upon  a  contract  for  supplying  the 
town  or  city  with  water,  if  the  defendant  would  rely  upon  a  want  of 
authority  in  the  city  or  town  to  make  the  contract,  such  want  of  au- 
thority must  be  pleaded  as  a  matter  of  defense.  The  Grand  Junction 
Water  Co.  v.  The  City  of  Grand  Junction,  424. 

Taxes  and  Taxation.— Section  3812,  Mills'  Ann.  Stats.,  provides  that 
when  lands  are  assessed  to  unknown  owners  no  one  description  shall 
comprise  more  than  one  town  lot,  and  section  3822,  Mills'  Ann.  Stats., 
provides,  **£ach  tract  of  land,  and  each  town  lot,  shall  be  valued  and 
assessed  separately,  except  when  one  or  more  adjoining  tracts  or  lots 
are  returned  by  the  same  person,  in  which  case  they  may  be  valued  and 
assessed  jointly."  In  an  action  against  a  county,  under  section  3776, 
Mills'  Ann.  Stats.,  to  recover  taxes  for  which  certain  town  lots  were 
sold  on  the  ground  that  they  were  wrongfully  assessed  together,  where 
the  complaint  fails  to  allege  that  they  were  assesed  to  an  unknown 
owner,  it  will  be  presumed  that  they  were  assessed  to  the  known  owner. 
And  where  the  complaint  fails  to  allege  that  the  several  lots  were  not 
adjoining,  the  presumption  is  that  they  are  adjoining  lots.  And  a  com- 
plaint that  fails  to  alle|^e  either  that  the  lots  were  assessed  to  an  un- 
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known  owner,  or  that  they  were  not  adjoining,  is  insnfflcient  to  state 
a  cause  of  action.  The  Board  cf  County  Comrs.  qf  Clear  Creek  County  v. 
Tingling,  449. 

Presumption. — Where  a  complaint  describes  several  town  lots  by 
consecutive  numbers  and  in  the  same  block,  in  the  absence  of  an  allega- 
tion that  they  are  not  adjoining  it  will  be  presumed  that  they  are.    Id. 

Evidence — City  Ordinance — Nbolioence. — When  a  cause  of  ac- 
tion is  based  upon  the  violation  of  a  city  ordinance,  the  ordinance  and 
the  facts  constituting  its  violation  must  be  pleaded,  but  the  disregard  of 
duties  imposed  by  an  ordinance  may  subject  a  railway  company  to  the 
imputation  of  negligence,  and  in  an  action  against  a  street  railway  com- 
pany, for  injuries  caused  by  its  negligent  conduct  in  the  management 
and  operation  of  its  cars,  where  the  negligence  relied  on  consists  in  whole 
or  in  part,  in  the  violation  of  an  ordinance,  the  ordinance  is  admissible 
in  evidence  as  any  other  fact  without  having  been  pleaded.  Griffith  v. 
The  Denver  Consolidated  Tramway  Co,,  604. 

PRACTICE  IN  CIVIL  ACTIONS: 

Equitable  Proceedings — ^Reopening  Case — Notice.— In  equita- 
ble proceedings  the  court  may  upon  its  own  motion  or  upon  motion  of 
counsel,  after  final  submission  and  befoi*e  entry  of  the  decree,  reopen 
the  case  for  the  purpose  of  hearing  testimony  on  any  proposition  essen- 
tial to  the  determination  of  the  suit  or  any  collateral  question  involved 
in  the  decree,  but  when  this  is  done  it  must  always  be  done  on  notice 
to  all  parties  whose  rights  may  be  affected.  The  Sprague  Inventment 
Co.  n.  The  Mouat  Lumber  and  Inv.  Co.,  107. 

Pleading — Amendment— Harmless  Error. — The  denial  of  a  mo- 
tion for  leave  to  amend  an  answer  is  not  reversible  error  where  no  proof 
offered  was  rejected  on  account  of  the  absence  from  the  answer  of  the 
allegation  proposed  by  the  amendment  and  where  defendant  suffered 
no  injury  by  reason  of  the  denial  of  the  motion  even  though  it  was  er- 
roneous.    The  Denver  Con.  Tramway  Co.  v.  Riley,  132. 

Damage— Personal  Injury— Res  Judicata— Wife's  Recovery 
NO  Bar  to  Action  by  Husband. — Where  a  wife  sued  and  i*ecovered 
damages  for  injuries  caused  by  the  negligence  of  a  street  railway  com- 
pany wherein  her  complaint  alleged  a  permanent  disability,  and  that 
since  the  injui-y  she  had  been  unable  to  perform  any  labor,  and  that  she 
had  expended  large  sums  of  money  for  medicine  in  attempting  a  cure 
of  her  injuries,  but  no  special  damage  was  alleged  on  account  of  loss  of 
labor,  and  no  specific  amount  of  money  was  alleged  as  having  been 
expended,  held  that  the  allegations  of  inability  to  perform  labor  and  of 
the  expenditure  of  money  were  allegations  of  matters  of  aggravation 
that  went  to  show  the  severity  of  the  injury  and  were  not  of  themselves 
allegations  of  causes  of  action,  such  as  would  make  the  action  by  the 
wife  res  judicata  of  any  part  of  an  action  subsequently  brought  by  the 
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hatband  for  Iom  of  services,  compaQionship  and  society  of  his  wife  and 

for  money  expended  on  account  of  the  same  injury,     lb. 

Damaqe — Suit  by  Husbahd  fob  Injubies  to  Wife — Evidbncb. — 
In  an  action  by  a  husband  for  damages,  in  the  loss  of  services,  compan- 
ionship and  society  of  his  wife  and  for  money  expended  in  her  care 
caused  by  injury  to  the  wife  by  the  negligence  of  a  street  railway  com- 
pany, it  was  proper  to  refuse  to  admit  in  evidence  the  record  of  an  ac- 
tion by  the  wife  for  the  same  injuries  where  the  action  by  the  wife  in- 
volved none  of  the  elements  of  damage  sued  for  by  the  husband.    lb. 

Same.— Evidence  that  a  husband  assisted  his  wife  in  conducting  a  suit 
against  a  street  railway  for  injuries  caused  by  the  negligence  of  the  com- 
pany and  that  the  wife  turned  over  the  money  recovered  to  her  hus- 
band, was  not  competent  on  behalf  of  the  defendant  in  a  subsequent 
action  by  the  husband  for  damages  for  loss  of  services,  companionship 
and  society  of  his  wife  and  for  money  expended  in  her  care  on  account 
of  the  same  injury.  Where  there  was  no  other  proof  that  the  two  ac- 
tions were  for  the  same  damages  such  evidence  was  totally  irrelevant  to 
the  issues.    lb. 

Damage— Loss  of  Companionship,  Society  and  Sebvioes  of 
Wife — Evidence. — In  an  action  by  a  husband  for  damages  for  the  loss 
of  companionship,  society  and  services  of  his  wife  on  account  of  injuries 
caused  by  the  negligence  of  a  street  railway  company,  the  damages  are 
not  susceptible  of  proof  by  witnesses,  and  th^  amount  of  the  compen- 
sation to  which  the  husband  is  entitled  to  recover  is  to  be  determined 
by  the  jury  from  their  own  observation,  experience  and  knowledge,  con- 
scientiously applied  to  the  facts  and  circumstances  of  the  case.    lb. 

Damage— Action  by  HusbaI^d  fob  Injubies  to  Wife— Instbuc- 
xioNs.— In  an  action  by  a  husband  for  damages  on  account  of  injuries 
to  his  wife,  an  instruction  to  the  effect  that  if  the  evidence  authorized 
a  recovery,  the  plaintiff  was  entitled  to  compensation  for  expenses  al- 
ready incurred  in  endeavoring  to  effect  a  cure,  as  well  as  future  expense 
to  the  same  end  as  the  jury  might  estimate  it,  and  also  for  the  loss,  past, 
present  and  prospective,  of  the  society  of  his  wife  caused  by  her  injur- 
ies, defining  the  relation  which  she  sustained  to  him  and  the  manner 
in  which  the  damages  should  be  found  or  estimated,  was  a  proper  in. 
struction.     lb. 

Motion  for  New  Trial— Excessive  Damage— Remittitub— Harm- 
less Error. — On  motion  for  a  new  trial  on  the  ground  that  the  verdict 
was  excessive,  where  the  court  required  the  plaintiff  to  remit  part  of 
the  amount,  if  error,  it  was  an  error  against  the  plaintiff  and  could  not 
prejudice  the  defendant  and  is  no  ground  for  reversal  on  defendant's 
appeal.     Sills  v.  ITatoes,  167. 

Evidence— Error  Cubed. — Error  in  striking  out  evidence  is  cured 
by  afterwards  permitting  the  witness  to  testify  to  the  facts  attempted 
to  be  reached  by  the  evidence  stricken  out.    lb. 
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Evidence— Proof  of  Value— Harmless  Error. — On  appeal  from 
a  judgment  for  damages  in  favor  of  a  mortgagor  against  a  mortgagee 
in  a  chattel  mortgage  for  wrongfully  taking  and  selling  the  mortgaged 
property,  error  in  permitting  the  plaintiff  to  testify  to  the  value  of  the 
property,  without  having  first  qualified  liimself  to  testify  to  the  value, 
is  not  prejudicial  error  where  the  answer  of  the  defendant  admitted 
the  taking  of  the  property  and  that  it  was  sold  for  more  than  the  amount 
of  the  juduraent.     lb. 

Replevin— Affidavit — Principal  and  Agent. — In  a  replevin  suit 
it  is  not  necessary  that  the  affidavit  he  made  in  person  hy  the  plaintiff 
hut  may  be  made  by  his  attorney  or  agent.    Miller  v.  Graf^  167. 

Replevin — Jurisdiction  of  Justice  of  the  Peace— Affidavit. — 
In  order  that  a  justice  of  the  peace  may  have  jurisdiction  to  issue  a 
wi'it  of  i-eplevin  the  value  of  the  property  claimed  must  not  exceed  $300, 
and  the  affidavit  must  show  its  real  value,  but  it  is  sufficient  if  it  state 
the  aggi-egate  value.    Ih, 

Replevin — Evidence — Agreement  —  Consideration. — In  an  ac- 
tion of  replevin  wliere  plaintiff  claimed  title  under  a  chattel  mortgage, 
it  was  not  error  to  refuse  to  admit  in  evideuce  proof  that  part  of  the 
property  had  been  seized  by  other  pai*ties  under  some  claim  of  lien, 
that  plaintiff  brought  suit  for  its  recovery,  and  that  he  promised  to 
relinquish  his  claim  upon  the  remainder  in  consideration  of  an  agree- 
ment by  defendant  to  pay  a  part  of  the  expense  of  litigation  of  that  suit, 
where  it  does  not  appear  that  defendant  performed  any  part  of  his  agree- 
ment.   16. 

Instructions. — One  cannot  object  on  appeal  to  a  failure  of  the  trial 
court  to  submit  an  issue  to  the  jury  where  he  asks  for  no  instruction 
on  the  issue  and  makes  no  definite  objections  to  the  instructions  as 
given,  nor  indicates  to  the  court  the  proposition  on  which  he  relies. 
Bailey  ».  Camduff,  169. 

Claims  against  County — Presentation  to  Board.— In  an  action 
against  the  board  of  county  commissioners  on  a  claim  against  the  county, 
it  must  be  alleged  and  proven  that  the  claim  was  presented  to  the  board 
of  county  commissioner  for  audit  and  allowance  and  was  rejected,  or 
that  a  reasonable  time  has  elapsed  since  its  pi-esentation  and  the  board 
has  failed  or  refused  to  act  on  the  same.  The  Board  qf  County  Com- 
misaioners  of  Rio  Grande  County  v.  Bloom,  187. 

Elections — Publication  of  List  of  Nominations — Evidence — 
Value  of  Publication. — In  an  action  against  a  board  of  county  com- 
missioners by  a  publisher  of  a  newspaper  for  the  value  of  space  and 
work  in  publishing  a  list  of  nominations  for  office,  testimony  that  the 
amount  sued  for  was  the  customary  and  reasimable  charge  for  that  sort 
of  work  in  the  state  is  not  sufficient  proof  of  the  value;  the  proof  must 
be  as  to  the  value  of  the  space  and  the  work  in  the  particular  paper  in 
which  it  was  published.    lb. 
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Same. — In  an  action  to  recorer  for  publishiog  a  list  of  nomiDatioiis 
for  office,  where  the  plaintiff  testified  as  to  the  valae  of  the  publication, 
it  was  error  to  refuse  to  permit  the  defendant's  counsel  to  cross-examine 
him  as  to  the  cost  and  value  of  labor  and  material  which  went  into  the 
publication,  and  also  with  reference  to  sale  of  space  in  the  same  paper 
at  other  times  and  for  other  purposes.    lb. 

iNSTBUcmoNS. — It  is  improper  to  give  an  instruction  announcing  a 
naked  legal  proposition,  howerer  correct  it  may  be,  unless  it  bears  upon 
the  issues  inyoWed  and  unless  there  has  been  reoeiTSd  some  eyidenoe 
to  which  the  jury  may  apply  it    Beck  v.  Trimble  et  aL,  196. 

iNSTBucnoNS. — It  is  not  error  to  refuse  an  instruction  asked  where  the 
instructions  g^ven  substantially  state  the  rule  laid  down  in  the  instruo- 
tion  asked.    lb. 

EviDENOB— Fbaudulbnt  Contbtancb. — Where  a  husband  gaye  his 
note  in  settlement  of  a  book  account,  and  afterwards  the  wife  gare  her 
note  for  the  husband's,  in  an  action  against  the  husband  and  wife  on 
the  original  book  account  where  the  only  issues  were  whether  or  not 
the  note  of  the  husband  was  g^ven  in  payment  of  the  book  account  and 
whether  or  not  the  wife's  note  was  giyen  as  collateral  security,  evidence 
as  to  fraudulent  conveyance  of  property  between  the  husband  and  wife 
was  not  admissible.    lb. 

Evidence— Impbachino  Witness— Immatbbial  Tbstimont.— A 
witness  may  not  be  impeached  by  showing  that  he  testified  falsely, 
where  the  testimony  claimed  to  be  false  was  immaterial  to  the  issue, 
although  the  immaterial  testimony  was  admitted  in  evidence  without 
objection.    lb. 

Rbceivebs — Judgment — Habmlbss  Ebbob. — In  an  action  wherein 
a  receiver  was  appointed  for  defendant,  after  decree  for  plaintiff  the 
receiver  was  discharged  and  ordered  to  file  his  report  which  was  ob- 
jected to,  which  objections  being  overruled  judgment  was  entei'ed  in 
favor  of  the  receiver  against  the  defendant  for  the  amount  of  his  ex- 
penses. Held  irregular  to  enter  judgment  in  favor  of  the  receiver  as 
he  was  not  a  party  to  the  suit,  and  that  the  amount  allowed  the  receiver 
should  have  been  taxed  as  costs  in  the  main  suit,  but  as  the  costs  in  the 
main  suit  were  taxed  against  defendant  the  result  was  the  same  and  the 
error  harmless.     The  Antlers  Land  and  Beservoir  Co.  v.  FeHer,  201. 

Evidence. — On  the  hearing  of  objections  to  a  receiver's  report  after 
decree  in  the  main  case,  it  was  proper  to  reject  evidence  offered  which 
would  have  been  admissible  on  the  hearing  in  the  main  case,  but  was 
iri*elevant  to  any  issue  arising  on  the  report.    lb* 

Compensation  and  Expenses  of  Recbivebs.- Where  in  an  action 
in  which  a  receiver  was  appointed  for  defendant,  a  decree  was  rendered 
in  favor  of  plaintiff  with  a  judgment  against  defendant  and  in  favor  of 
the  receiver  for  costs  and  the  expenses  of  the  receivership,  and  the 
judgment  for  the  receiver's  expenses  included  items  with  which  de- 
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fendant  was  not  chargeable,  the  decree  in  the  main  case  may  be  affirmed 
and  the  cause  remanded  with  directions  to  the  lower  court  to  vacate  the 
judgment  in  favor  of  the  receiver,  and  to  ascertain  the  proper  amount 
due  the  receiver  and  tax  the  same  as  costs  in  the  main  case.    Ih. 

Evidence— Exclusion  op  Witness  from  Court  Room. — Where  a 
witness  disobeys  the  rule  excluding  witnesses  from  the  court  room 
during  the  trial,  with  the  knowledge  and  consent  of  the  party  seeking 
to  introduce  such  witness,  the  court  may  in  its  discretion  refuse  to  per- 
mit such  witness  to  testify  in  the  case.    Kelly  v.  Atkins  et  cU.,  208. 

Public  Schools — Teachers'  Certificates.— In  an  action  by  a 
teacher  for  wages  under  a  contract,  a  teacher's  certificate  from  a  county 
superintendent  cannot  be  collaterally  attacked  except  for  fraud.  School 
District  No,  26  (jf  Jefferson  County  v,  StonCy  211. 

Pleading — Statutory  Construction.— S«^ction  432  of  the  code, 
providing  that  if  an  application  for  an  order  made  to  a  judge  of  a  court 
in  which  the  action  or  proceeding  is  pending  be  refused,  no  subsequent 
application  for  the  same  order  shall  be  made  to  any  other  judge,  has  no 
application  where  a  motion  was  made  to  strike  out  certain  clauses  of  an 
answer  and  denied,  and  afterwards  a  motion  was  made  before  another 
judge  to  strike  out  the  same  clauses  as  amended.  The  provisions  of 
the  code  apply  only  to  applications  to  judges,  while  the  motions  strik- 
ing at  the  pleadings  are  applications  to  the  court.    lb. 

Evidence — Stipulation. — A  stipulation  made  by  the  parties  to  an 
action  that  a  bill  of  exceptions  used  on  appeal  of  a  former  trial  of  the 
same  case  might  be  used  in  evidence  without  a  re-examination  of  wit- 
nesses is  binding  on  the  parties  and  makes  the  bill  admissible  in  evi- 
dence in  all  future  trials  of  the  same  case,  although  the  stipulation 
does  not  specifically  state  that  the  evidence  may  be  introduced  in  any 
or  all  future  trials.    Magnes  ».  The  Sioux  City  Nursery  and  Seed  Co.,  219. 

Sales — Refusal  to  Accept  by  Vendee — Resale — Evidence. — 
Where  a  vendee  refuses  to  accept  perishable  personal  proi)erty  the  ven- 
dor may  resell  the  property  and  recover  of  the  vendee  the  difference 
between  the  contract  price  and  the  amount  realized  on  resale,  but  be- 
fore'the  vendor  can  recover  this  difference  he  must  show  by  competent 
evidence  that  the  resale  was  made  in  good  faith,  that  it  was  fair  and 
just  and  that  the  price  received  was  fair  and  reasonable  under  the  cir- 
cumstances,   lb. 

Mandamus — Executive  Department. — ^Mandamus  will  lie  against 
a  member  of  the  executive  department  of  the  state  to  compel  the  per- 
formance of  an  €U2t  purely  ministerial  and  which  involves  no  exercise 
of  judicial  discretion.    Lowell,  State  Auditor,  v.  Bonney,  230. 

Judgment  on  the  Pleadings.— On  a  motion  for  judgment  on  the 
pleading  the  general  rule  is  that  all  the  material  allegations  must  be 
taken  as  true.    lb. 

Mandamus — Pleading. — In  an  application  for  mandamus  to  compel 
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the  state  auditor  to  issue  a  warrant  for  services  of  an  officer  of  the 
senate,  it  is  not  necessary  to  allege  that  the  money  is  in  the  treasury 
against  which  the  warrant  can  be  drawn,  but  the  warrant  may  be  drawn 
in  anticipation  of  the  reyenue.    lb. 

Mandamus — Legislative  Officer — Certificate  of  Prebidino 
Officer. — A  certificate  of  the  presiding  officer  of  either  house  of  the 
general  assembly  as  to  the  election  and  services  of  any  officer  or  employee 
of  such  house  is  conclusive  upon  the  state  auditor,  and  he  has  no  au- 
thority to  go  behind  such  certificate  to  inquire  whether  such  officer 
was  elected  or  whether  he  performed  the  services.  His  duty  to  issue 
a  warrant  for  the  salary  of  such  officer  as  fixed  by  statute  upon  the 
presentation  of  such  certificate  is  ministerial,  and  mandamus  will  lie  to 
compel  the  inssuance  of  the  warrant.    lb. 

Mechanics'  Liens— Mining  Claim — Lessor  and  Lessee. — A  com- 
plaint that  alleges  employment  by  and  services  performed  for  a  lessee 
of  a  mining  claim  states  no  cause  of  action  against  the  lessor  or  owner 
either  for  a  personal  judgment  or  for  the  enforcement  of  a  mechanic's 
lien  against  the  mine.     Schweizer  v.  Mantfield  et  al,  236. 

Appellate  Practice — Complaint  Insufficient  to  State  Cause 
OF  Action. — Where  a  complaint  stated  no  cause  of  action  against  ap- 
pellant and  the  irregularity  is  challenged  by  an  assignment  of  error, 
the  appeUant  is  entitled  to  be  heard  regardless  of  errors  in  the  prosecu- 
tion of  proceedings  to  set  aside  the  judgment.    lb. 

Same. — Where  the  pleading  and  proof  are  wholly  insufficient  to  sup- 
port a  judgment,  the  judgment  cannot  stand  whatever  errors  or  irregu- 
larities may  have  otherwise  been  committed.    lb. 

Clerks  of  Court — Deposit  of  Costs. — Where  a  defendant  had  on 
deposit  with  the  clerk  cost  money  at  the  time  a  judgment  vras  rendered 
against  her  the  clerk  had  no  right  to  refuse  to  file  a  motion  for  new 
trial  on  the  ground  that  the  cost  money  deposited  by  defendant  be- 
longed to  plaintiff  because  he  had  obtained  judgment  The  clerk  has 
no  authority  to  apply  money  deposited  for  costs  towards  the  payment 
of  a  judgment  except  upon  an  execution  or  order  of  the  coui-t.    lb. 

Fraudulent  Conveyance  —  Creditors*  Bill  —  Pleading  and 
Proof — Insolvency. — In  order  to  maintain  a  creditors'  bill,  to  subject 
land  purchased  in  the  name  of  the  wife  with  money  furnished  by  the 
husband,  to  the  payment  of  a  judgment  against  the  husband,  it  is  neces- 
sary to  allege  and  prove  that  at  the  time  the  husband  gave  the  money 
to  his  wife  he  was  insolvent  or  that  the  gift  tended  to  render  him  in- 
solvent and  unable  to  pay  his  debts.     Fox  et  al.  v.  Lipe  et  cU.^  258. 

Same — Limitation. — Bills  for  relief  on  the  ground  of  fraud  must  be 
filed  within  three  years  from  the  date  of  discovery.  A  bill  that  shows 
that  the  fraud  viras  committed  more  than  three  years  before  the  filing  of 
the  bill  must  allege  not  only  the  time  when  the  fraud  was  discovered, 
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but  the  facts  oonstitutiDg  the  fraud  and  the  circumstanceB  under  which 

it  was  ascertained.    lb. 

Same — Laouss. — Where  the  plaintiff  in  an  action  delayed  the  suit 
ten  years  from  the  time  of  its  beginniog  before  taking  final  judgment 
and  thereafter  delayed  a  suit  to  subject  land  purchased  with  money  of 
the  judgment  debtor  in  the  name  of  his  wife  until  after  the  death  of  the 
judgpment  debtor,  he  was  guilty  of  such  laches  as  will  preclude  him 
from  maintaining  a  creditors'  bill  to  subject  the  wife's  land  to  the  judg- 
ment,   lb. 

MAiiioious  Pbosecution— Pbobablb  Cause^Malicb.^Iu  an  action 
for  malicious  prosecution  the  burden  is  upon  the  plaintiff  to  show, 
both,  that  there  was  not  probable  cause  for  the  prosecution  and  that  it 
was  instituted  through  malice.  The  Florence  Oil  and  Boning  Co,  et  al. 
V.  Huffy  281. 

Same— Evidence— Pbbsumption.— In  an  action  for  malicious  prose- 
cution malice  may  be  inferred  from  want  of  probable  cause  but  it  is  not 
a  legal  presumption.  Where  want  of  probable  cause  is  shown  it  is  for 
the  juiy  to  say  from  the  facts  proved  whether  or  not  the  prosecution 
was  instigated  by  malice.    lb. 

Same — Evidbnce. — In  an  action  for  malicious  prosecution  any  facts 
tending  to  prove  malice  are  admissible  on  behalf  of  plaintiffs  and  any 
facts  tending  to  disprove  malice  are  admissible  for  the  defendant,  but 
where  the  facts  establish  probable  cause  for  the  prosecution  it  is  a  com- 
plete defense  and  malice  is  immaterial  and  it  is  not  error  to  reject  evi- 
dence tending  to  disprove  malice.     lb. 

Same. — In  an  action  for  malicious  prosecution  the  advice  of  a  justice 
of  the  peace  given  upon  a  full  statement  of  the  facts  by  defendant  is  ad- 
missible as  a  part  of  the  res  gestce  as  bearing  upon  the  prosecutor's  good 
faith,  though  it  may  not,  like  the  advice  of  counsel,  be  a  complete  de- 
fense,   lb. 

Malicious  Pbosecution— Evidence— Iittent.— In  an  action  for 
malicious  prosecution  it  is  erroneous  to  permit  the  plaintiff  to  testify 
to  his  intent  in  doing  the  act  for  which  he  was  prosecuted,  unless  that 
intent  was  known  to  the  prosecutor,  as  probable  cause  for  the  prosecu- 
tion is  dependent  upon  the  apparent  and  not  the  actual  commission  of 
a  crime.    lb. 

Instbuctions— Modification. — An  instruction  asked  collathig  de- 
fendant's testimony  and  including  selected  and  segregated  statements 
from  plaintiff's  testimony  and  stating  a  legal  conclusion  if  such  testi- 
mony was  true  was  properly  modified  by  striking  out  the  segregated 
parts  of  plaintiff's  testimony,  as  full  effect  cannot  be  given  to  a  party's 
testimony  without  considering  it  as  a  whole.    lb. 

Pbincipal  and  Aoent — ^Instbuctions- Appbopbiation  by  Cbed- 
ITOB  OF  Debtob's  Money. — Where  money  of  a  company  comes  into  the 
hands  of  its  agent  under  special  direction  how  to  dispose  of  it,  he  has 
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no  right  to  appropriate  it  to  his  own  use  by  pajring  to  himself  a  debt 
owed  him  by  the  company.  And  while  such  appropriation  might  not 
coDBtitate  a  crime  in  an  action  for  maliciouB  prosecution  by  such  agent 
where  he  had  been  prosecuted  for  such  appropriation  of  his  principal* s 
funds,  an  instruction  that  **  when  the  money  of  a  debtor  comes  law- 
fully into  the  hands  of  a  creditor,  the  creditor  has  the  right  to  apply 
such  amount  of  said  money  as  is  due  him  from  said  debtor  to  the  satis- 
faction of  his  debt  '*  is  erroneous.    lb. 

iHSTRucnoNS — Cubing  Bad  by  Good  iNSTBUonoir.— A  bad  instruc- 
tion ordinarily  is  not  cured  by  a  subsequent  good  instruction  on  the 
same  question.  Unless  the  contrary  clearly  appears  it  will  be  presumed 
that  the  effect  of  the  bad  instruction  was  injurious.    lb. 

QuBsnoH  FOB  JuBT. — In  an  action  for  malicious  prosecution  where 
there  is  a  conflict  in  the  evidence  bearing  upon  the  question  of  probable 
cause,  it  is  a  question  for  the  jury  and  not  the  court  to  determine.    lb. 

Stbikikg  out  Testimony.— The  admission  of  irrelcTant  testimony  is 
generally  cured  by  the  court  striking  out  such  testimony  and  instruct- 
ing the  jury  to  disregard  it.    Corbin  et  al.  v.  Bunklee,  337. 

Bills  and  Notes  —  Intebbst — Pleading — Evtdbnoe. — Where  a 
note  provided  for  the  payment  of  a  certain  rate  of  interest  after  maturity, 
in  an  action  upon  the  note  an  answer  that  alleged  that  it  was  not  in- 
tended by  the  parties  that  interest  at  that  rate  should  ever  be  collected, 
but  that  the  provision  for  interest  in  the  note  was  designed  merely  as 
a  penalty  to  secure  the  prompt  payment  of  the  indebtedness,  states  no 
defense  to  the  action  and  should  be  stricken  out  on  motion.  Parol  con- 
temporaneous evidence  would  be  inadmissible  to  contradict  or  vary  the 
terms  of  the  note  and  an  averment  of  a  contrary  intention,  without  more, 
is  bad.     Scott  et  al  v.  Wood,  341. 

Deeds  of  Tbust— Substitute  Tbustee — Sale — Suit  fob  Bal- 
ance— Defense.— Where  a  deed  of  trust  provided  that  in  case  of  the 
death,  inability  or  refusal  to  act  of  the  trustee,  the  legal  holder  of  the 
note  might  by  writing  duly  acknowledged,  substitute  another  person  to 
act  in  his  stead,  in  an  action  for  the  unpaid  residue  of  the  note  after  sale 
by  a  Bubstitnte  trustee,  an  answer  that  alleged  that  the  appointment  of 
the  substitute  trustee  was  not  recorded  prior  to  the  sale  by  him  and  that 
by  reason  thereof  the  public  were  disciouraged  from  buying  the  property 
at  its  full  cash  value,  states  no  defense  to  the  action  and  should  be 
stricken  out  on  motion.  As  the  trust  deed  did  not  provide  for  the  re- 
cording of  the  appointment  of  the  substitute  trustee,  he  was  under  no 
obligation  to  record  such  appointment  before  sale  and  the  fact  that  it 
was  not  recorded  at  the  time  constituted  no  reason  why  the  public 
should  be  discouraged  from  bidding  at  the  sale.    lb. 

Sale  undbb  Tbust  Deed — ^Inadequate  Pbioe— Stbiking  out  Evi- 
dence— Habmless  Ebbob. — In  an  action  for  the  unpaid  balance  of  a 
note  secured  by  deed  of  trust  after  foreclosure  of  the  deed  of  trust  and 
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Bale,  the  striking  out  of  evidence  as  to  the  value  of  the  property  offered 
by  defendant  was  not  prejudicial  error  where  the  evidence  stricken  out 
and  all  the  evidence  offered  did  not  show  such  a  difference  between  the 
actual  value  and  the  amount  for  which  it  was  sold  as  to  cast  suspicion 
on  the  sale.     lb, 

Pbinoipal  and  Agent — Appointmknt  in  Wmting — Compsnsa- 
TiON— Evidence. — Where  the  appointment  of  an  agent  is  made  in  writ- 
ing but  the  writing  is  silent  as  to  compensation,  the  compensation  may 
be  fixed  by  parol,  and  parol  evidence  is  admissible  to  show  what  com- 
pensation was  agreed  upon.  The  Employers^  Liability  Assurance  Co.  v. 
Morris,  354. 

Principal  and  Agent — Pleading.— In  an  action  by  an  agent  against 
his  principal  for  commissions  where  the  complaint  alleged  that  plaintiff 
was  appointed  the  agent  of  defendant  through  its  duly  appointed  state 
agents  and  that  defendant  agreed  through  its  duly  authorized  agents  with 
plaintiff  that  he  should  have  exclusive  right  to  solicit  business  and  issue 
policies  for  defendant,  which  allegations  of  agency  were  not  denied,  the 
agency  of  plaintiff  was  admitted  and  it  was  unnecessary  to  prove  it    lb. 

Principal  and  Agent — Proof  op  Agency.— In  an  action  by  an 
agent  against  his  principal  where  the  plaintiff  claims  his  appointment 
through  a  general  state  agent  of  defendant,  the  burden  is  on  the  plain- 
tiff to  show  that  the  agent  through  whom  he  claims  his  appointment 
bad  authority  to  appoint  agents  for  defendant,  but  where  plaintiff^s 
proof  failed  to  show  such  authority  and  the  defendant  by  its  proof  sup- 
plied the  deficiency  in  plaintiff's  proof  by  showing  the  authority  of  the 
appointing  agent  the  plaintiff  can  as  well  succeed  on  the  strength  of  the 
case  as  made  by  the  whole  testimony  as  that  made  by  his  own.    lb. 

Pleading — Amendment— Striking  out.— An  amended  pleading 
that  merely  restates  the  substance  of  the  old  pleading  in  a  different  form 
is  not  an  amendment  and  is  properly  stricken  out.  Rittmaster  v.  Rich- 
ner,  861. 

Unlawful  Detainer — Suit  Pending  to  Quiet  Title — Abate- 
ment.— ^Pendency  of  an  action  to  quiet  title  cannot  be  pleaded  in  abate- 
ment of  an  action  of  unlawful  detainer  of  the  same  property  where 
there  are  different  parties  to  the  different  actions.  Miller  et  al.  v.  HaU, 
367. 

Same. — One  who  has  by  deed  of  trust  conveyed  the  legal  title  to  a 
trustee  cannot  maintain  an  action  to  quiet  tiUe  to  the  premises  con- 
veyed although  he  remains  in  possession  and  one  to  whom  he  conveys 
his  right  of  redemption  takes  no  greater  Hghts  than  her  grantor.  Such 
an  action  to  quiet  title  cannot  be  pleaded  in  abatement  of  an  action  of 
unlawful  detainer  for  the  same  land.     lb. 

Pleading— Unlawful  Detainer.— In  an  action  of  unlawful  de- 
tainer, a  complaint  that  sets  forth  the  facts  constituting  title  and  right 
of  possession  and  the  unlawful  detention,  is  sufficient  without  alleging 
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the  legal  coDclasion,  that  plaintiff  is  the  owner  of  and  entitled  to  pos- 
session, or  that  the  possession  is  wrongfully  detained  from  him.    lb. 

Unlawful  Dbtajnbb—Notice — Vabiance. — A  judgment  for  pos- 
session in  an  action  of  unlawful  detainer  under  a  foreclosure  sale  will 
not  be  set  aside  because  in  the  demand  for  possession  the  date  of  the 
trust  deed  was  stated  as  January  11,  instead  of  June  11,  where  it  is 
evident  the  defendants  were  neither  harmed  nor  surprised  by  such  mis- 
take.   Ih. 

Dismissals — Rules  of  Court. — Under  a  rule  of  court  providing 
that  **  upon  the  call  of  the  docket  at  the  commencement  of  each  reg^i- 
lar  term,  without  notice  to  either  party,  and  in  term  time  upon  proper 
notice  to  the  opposing  party,  all  actions,  suits  and  proceedings  in  which 
no  order  of  progress  has  been  made  or  entered  of  record  for  the  period 
of  one  year  or  more  shall  be  dismissed  by  the  court  for  failure  to  prose- 
cute, unless  the  court  for  good  cause  shown  shall  otherwise  direct,'^  a 
case  regularly  brought  to  issue  cannot  be  dismissed  until  it  is  regularly 
reached  upon  the  calendar  for  trial,  even  though  no  order  may  have 
been  made  or  entered  in  the  case  for  more  than  a  year.  Hay  et  oL  o. 
McConaghy,  372. 

Same. — After  a  cause  is  at  issue,  the  code  itself,  sections  175  and  176, 
provides  how  and  when  it  shall  be  brought  to  trial  or  dismissed  and  a 
rule  of  court  cannot  deprive  a  party  of  his  right  to  rely  upon  the  code. 
lb. 

Same. — A  rule  of  court  providing  for  the  dismissal  of  cases  for  want 
of  prosecution  can  only  be  enforced  against  a  party  for  a  failure  to  per- 
form, within  the  prescribed  time,  some  act  required  of  him  by  law.    lb. 

Evidence  —  Depositions — Waiver  of  Objections. — In  an  action 
contesting  the  probate  of  a  will,  an  objection  to  depositions  that  a  copy 
of  the  will,  and  not  the  original,  was  attached  to  the  dedimus  is  ex- 
pressly waived  by  a  stipulation  that  the  will  did  accompany  the  dedi- 
mus.    Glass  et  al,  v,  Scott  et  at.,  377. 

Evidence— Revocation  of  Will — Declarations — Res  Gestae. — 
Under  all  statutes  regulating  the  revocation  of  wills  by  acts  other  than 
instruments  executed  for  the  purpose  with  a  solemnity  equivalent  to 
that  required  for  the  execution  of  the  original  document,  the  declara- 
tions of  the  deceased  made  at  the  time  are  admissible  as  part  of  the 
res  gestce  to  show  the  intent  with  which  the  act,  relied  upon  as  a  revo- 
cation, was  done,  but  declarations  made  by  deceased  long  after  the  act 
are  not  admissible  to  show  its  intent.     lb. 

Admission  of  iNcoBiPSTENT  Evidence — Harmless  Error. — In  a 
trial  to  the  court,  the  admission  of  incompetent  evidence  is  not  reversi- 
ble error  where  the  competent  evidence  was  sufficient  to  support  the 
judgment,  and  under  the  competent  evidence  introduced  the  judgment 
was  right.  It  will  be  assumed  that  the  judge  decided  the  case  on  the 
evidence  properly  admitted.    lb. 
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Promissory  Notes— Demand  of  Payment.— It  is  not  essential  that 
a  demand  be  made  on  the  maker  of  a  note  before  bringing  an  action 
against  liim  on  the  note.  A  demand  is  only  a  prerequisite  to  the  en- 
forcement of  the  liability  of  some  third  person  who  stands  in  the  posi- 
tion of  indorser,  guarantor  or  surety  for  the  maker.  Erdman  et  al,  v. 
Hardesty,  395. 

Amendment— Summons. — ^A  summons  signed  by  an  attorney  is  sub- 
ject to  amendment  by  the  court.    16. 

Summons— Misnomer — Amendment. — In  an  action  upon  a  promis- 
sory note  where  the  complaint  correctly  stated  the  names  of  the  makers, 
but  the  summons  misstated  the  middle  initial  of  one  of  the  defendants 
and  the  summons  was  served  upon  the  right  defendant  and  he  appeared 
specially  to  move  to  quash  the  summons,  his  motion  to  quash  was 
properly  overruled,  and  the  summons  was  properly  amended  upon  mo- 
tion of  plaintiff  by  inserting  the  proper  initial.     16. 

Pleading — Contracts — Assumption  of  MoRTaAOS  Debt. — A  com- 
plaint that  alleged  that  plaintiff  purchased  several  chattels  on  which 
defendant  held  a  junior  chattel  mortgage,  that  defendant  was  claiming 
that  in  the  conti*act  of  purchase  plaintiff  assumed  and  obligated  himself 
to  pay  a  chattel  mortgage  senior  to  that  of  defendant,  when  in  fact 
plaintiff  only  agreed  to  pay  the  overdue  interest  on  such  senior  chattel 
mortgage,  and  asking  for  a  construction  and  if  necessary  a  reformation 
of  the  contract  and  for  such  other  relief  as  to  the  court  might  seem 
meet  and  proper,  stated  a  cause  of  equitable  action  against  defendant, 
since  if  plaintiff  had  agreed  by  the  terms  of  his  contract  to  assume  and 
pay  off  the  senior  chattel  mortgage,  the  junior  chattel  mortgage  of  de- 
fendant would  become  as  against  plaintiff  a  prior  lien  upon  the  chat- 
tels.   KilpatHek  v.  Haley,  399. 

Pleading — Allegation  of  Facts- Legal  Conclusion.— Where 
a  complaint  alleges  facts  from  which  a  legal  conclusion  would  necessa- 
rily arise,  it  is  not  necessary  to  allege  the  legal  conclusion.    16. 

Pleading — Contracts— Parties.— In  an  action  to  construe  and  re- 
form a  contitict  to  which  defendant  was^not  a  party,  where  the  complaint 
states  a  cause  of  action  against  the  defendant,  the  defendant  by  answer 
must  either  disclaim  or  set  up  some  facts  showing  that  some  right  of 
his  would  be  prejudicially  affected  if  the  relief  prayed  for  be  granted, 
else  judgment  will  be  entered  for  plaintiff  on  the  pleading,  with  costs 
against  the  defendant.    16. 

Judgments — Execution— Administrators. — In  entering  a  judg- 
ment against  an  administrator,  it  is  error  to  award  execution  ;  the 
judgment  in  such  case  should  be  that  it  be  pajrable  out  of  the  estate  of 
deceased  in  due  course  of  administration,  but  such  error  does  not  make 
it  necessary  to  remand  such  judgment  to  the  trial  court,  but  the  judg- 
ment in  proper  form  may  be  entered  in  the  appellate  court.    16. 

Mechanics'  Liens— Pleading  and  Proof— Variance.— In  anao- 
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tion  to  enforce  a  mechanic's  lien,  a  complaint  alleging  that  the  work 
and  material  for  which  a  lien  was  claimed  were  furnished  by  contract 
with  the  owner,  for  the  construction  of  a  dwelling  house  on  the  land, 
was  not  sustained  by  proof  that  plaintiff  by  contract  with  the  owner 
placed  a  furnace  in  a  house  already  in  existence  as  a  completed  struc- 
ture at  the  time  the  contract  was  made.    Mictiael  v.  Reeve*  et  al.,  460. 

EviDKNOB — Fr  AUDULEHT  Intknt. — Fraudulent  intent  is  usually  to  be 
gathered  from  the  facts  and  circumstances  in  evidence,  but  to  warrant 
the  inference  of  fraud  there  must  be  proof  of  some  fact  or  circumstance 
from  which  it  may  be  legitimately  inferred.     Loveland  v.  Keai-ney^  463. 

Lachss. — Where  a  judgment  creditor  for  eight  years  made  no  effort 
to  collect  his  judgment,  during  nearly  all  of  which  time  the  judgment 
debtor  had  property  out  of  which  the  judgment  could  have  been  col- 
lected, and  in  the  mean  time  the  debtor  acquired  property  and  trans- 
ferred it  to  his  wife  in  payment  of  an  antecedent  debt,  the  judgment 
creditor  is  not  entitled  to  an  attachment  on  the  ground  of  the  fitiudu- 
lent  disposition  of  his  property  by  the  debtor.    lb, 

iHSTBUcnoNS — Habmi^ess  Ebbob.— Whei*e  at  the  end  of  a  trial  a 
motion  for  nonsuit  should  have  b^n  allowed  but  was  overi-uled  and 
the  jury  returned  a  verdict  for  de'  '^dant,  errors  in  the  instructions  are 
immaterial  since  the  jury  rendei  x  the  decision  the  court  should  have 
rendered  without  consulting  them.    lb. 

Evidence — Fbaudulent  Assignment — Intent  op  Assionob.— On 
an  issue  as  to  whetUer  or  not  a  debtor  has  transferred  his  property  for 
the  purpose  of  defrauding  his  creditors  where  the  fraudulent  intent  of 
the  assignor  is  not  a  conclusive  legal  presumption,  and  from  the  evi- 
dence the  intent  is  doubtful,  it  is  competent  for  the  assignor  to  testify 
as  to  his  intent  and  it  would  be  erroneous  to  refuse  to  permit  him  to 
do  so.  But  where  the  intent  appears  upon  the  face  of  the  transaction, 
or  where  the  undisputed  facts  are  irreconcilable  with  a  lawful  purpose, 
his  testimony  as  to  what  his  intentions  were  would  be  without  effect 
and  should  not  be  received.     Curran  o.  Roih&chiXd  et  a£.,  407. 

EviDENCE—REPBTrriON  OF  Tbstiiiony.— It  is  not  error  to  refuse  to 
permit  a  witness  to  repeat  in  substance  testimony  already  given  although 
expressed  in  different  words.    lb. 

iNSTBUcnoNs— Immatebial  Ebbob.— Where  the  facts  of  a  case  are 
such  that  the  court  should  direct  a  verdict  and  the  jury  returns  the 
verdict  the  court  should  have  directed,  it  is  immaterial  that  improper 
insti-uctions  were  given  or  proper  ones  were  refused.    P>. 

Fbaudulent  Convey a^oe— Intent. — On  an  issue  as  to  whether  or 
not  a  transfer  of  property  is  fraudulent  as  to  creditors  where  it  is  ad- 
mitted that  the  intent  was  to  delay  creditors,  or  where  the  nature  of 
the  transaction  was  such  that  its  necessary  result  was  to  hinder  and  de- 
lay creditors,  it  is  for  the  court  to  say  whether  or  not  it  was  frandn- 
lent.    lb. 
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Pleading — Evidence— City  Ordinance — Negligence. — When  a 
cause  of  action  is  based  upon  the  violation  of  a  city  ordinance,  the  ordi- 
nance and  the  facts  constituting  its  violation  must  be  pleaded,  but 
the  disregard  of  duties  imposed  by  an  ordinance  may  subject  a  railway 
company  to  the  imputation  of  negligence,  and  in  an  action  against  a  street 
railway  company,  for  injuries  caused  by  its  negligent  conduct  in  the 
management  and  operation  of  its  cars  where  the  negligence  relied  on 
consists  in  whole  or  in  part,  in  the  violation  of  an  ordinance,  the  ordi- 
nance is  admissible  in  evidence  as  any  other  fact  without  having  been 
pleaded.   Orifflth  v.  The  Denver  Consolidated  Tramway  Co.,  504 

EviDBNCB — Negligence — Contbibutoby  Negligence — Habmless 
Ebbob. — ^In  an  action  for  damages  for  personal  injuries  to  plaintiff  al- 
leged to  have  been  caused  by  defendant's  negligence,  where  the  uncon- 
tradicted evidence  shows  that  the  injury  was  the  result  of  plaintiff's 
contributory  negligence,  so  that  a  nonsuit  upon  that  ground  was  correct, 
error  committed  in  excluding  evidence  tending  to  prove  defendant's 
negligence  was  harmless  and  immaterial.    lb. 

Negligence— When  a  Question  op  Law. — Ordinarily  the  question 
of  negligence  is  one  of  fact,  and  where  the  evidence  is  in  any  degree 
conflicting  in  any  material  particular,  or  if  upon  the  facts  and  circum- 
stances there  is  room  for  an  hor'  ^difference  of  opinion,  the  question 
must  be  submitted  to  the  jury,  h  t  where  the  facts  are  not  in  dispute, 
and  there  can  be  but  one  opinion  aCs  to  their  effect,  the  question  is  one 
of  law  for  the  court  to  decide.    P>. 

Judicial  Nomoe — Common  Knowledge  and  Expebience. — What- 
ever is  matter  of  common  knowledge  and  experience,  the  court  is  bound 
to  recognize,  and  where  in  the  light  of  common  knowledge  and  expe- 
rience an  act  is  obviously  imprudent,  the  law  determines  its  effect  and 
the  court  declares  the  law.  And  where  a  woman  went  upon  the  track 
of  a  street  railway  immediately  in  front  of  a  rapidly  approaching  car 
with  full  knowledge  of  its  approach,  the  court  properly  held  as  a  mat- 
ter of  law  that  her  act  was  such  contributory  negligence  as  would  bar 
a  recovery  for  injuries  sustained.     16. 

Action  fob  Salaby — Set-off. — In  an  action  against  a  city  by  a  police- 
man for  his  salary  during  the  balance  of  his  term  for  which  he  was  ap- 
pointed, and  of  which  he  was  deprived  by  an  alleged  wrongful  removal, 
what  plaintiff  earned,  or  might  by  reasonable  diligence  have  earned,  in 
other  employment  during  the  time,  is  a  proper  offset  against  any  sum 
the  plaintiff  might  recover,  and  the  refusal  of  the  court  to  receive  evi- 
dence of  such  offset  is  reversible  error.  The  City  qf  LeadviUe  v.  Bishop, 
517. 

Mining  Lease— Pabtnebship— Action  to  Dissolve — Receiveb- 
SHiP — Liabilitt  fob  Expenses. — Where  certain  partners  in  a  partner- 
ship for  leasing  and  working  a  mine,  in  which  the  lease  required  the 
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continuous  working  of  the  mine,  brought  an  action  against  other  part- 
ners for  dissolution  of  the  partnei-ship  and  for  an  accounting,  and  asked 
for  and  procured  the  appointment  of  a  receiver,  who,  in  accordance 
with  their  petition,  was  directed  by  the  court  to  take  possession  of  and 
work  the  mine,  extract,  mine  and  ship  ore  to  the  best  interest  of  the 
property,  and  from  the  proceeds  to  pay  all  laborei*s  and  other  expenses 
connected  with  the  mining  and  treatment  of  the  oro,  and  the  balance  of 
the  proceeds  to  be  deposited  with  the  clerk  of  the  court  pending  the 
accounting  between  the  partners,  and  the  work  of  the  mine  proving  un- 
profitable there  was  a  deficiency  in  the  proceeds  to  pay  the  expenses 
of  the  i-eceiver  in  working  the  mine,  held  that  plaintiffs  were  liable  to 
the  receiver  for  such  deficiency,  and  a  judgment  was  properly  entered 
against  them  and  in  favor  of  the  receiver  for  such  expense,  including 
compensation  for  the  i-eceiver  and  attorneys^  fees  incurred  in  resisting 
plaintiffs'  objections  to  his  report     Welch  et  aL  v.  Renshaw  et  oZ.,  526. 

Same. — Where  a  receiver  is  appointed  and  there  is  no  fund  out  of 
which  his  expenses  can  be  paid,  the  party  at  whose  instance  he  was 
appointed  should  be  required  to  provide  the  means  of  payment  and  it 
Is  proper  to  tax  such  costs  against  him.  In  an  action  between  partners 
for  dissolution  of  partnership  and  accounting,  where  a  receiver  was 
appointed  at  the  instance  of  plaintiffs  and  there  was  no  partnership 
fund  to  pay  the  receiver's  expenses,  it  was  proper  to  enter  a  judgment 
against  plaintiffs  for  such  expenses,  and  if  defendant  partners  are  prop- 
erly chargeable  with  any  portion  of  the  expenses,  that  is  a  matter  be- 
tween tliera  and  plaintiffs  to  be  settled  upon  final  determination  of  the 
action.    lb. 

Receivers — Reports — Exceptions. — Items  in  a  receiver's  report, 
including  expenses  for  wages  and  materials  in  working  a  mine,  which 
were  not  excepted  to  at  the  time  and  were  approved  by  the  court,  can- 
not afterwards  and  on  the  final  report  of  the  receiver  be  excepted 
to.    lb. 

Receivers — Compensation. — Where  a  receiver  is  appointed  by  a 
coui-t  and  his  duties  are  of  a  single  and  fixed  character,  it  is  not  neces- 
sary to  require  proof  of  his  services  and  an  examination  of  his  account 
in  order  to  fix  the  amount  of  his  compensation,  but  the  court  may  prop- 
erly allow  him  a  per  diem  as  his  compensation.    lb. 

Same — Attorneys'  Fees. — Where  the  court  has  personal  knowledge 
as  to  the  necessity  of  appointment  of  counsel  for  a  receiver  and  the  ser- 
vices rendered,  proof  is  not  required  as  to  the  necessity  of  such  em- 
ployment, or  of  the  value  of  the  services,  but  the  court  may  allow  the 
compensation  upon  his  own  personal  knowledge.    lb. 

Same. — The  allowance  of  compensation  to  I'eceivers  for  their  services 
and  for  attorneys'  fees  is  largely  in  the  discretion  of  the  court  and  his 
action  therein  will  not  be  intei-fered  with  on  appeal,  unless  it  appears 
there  has  been  an  abuse  of  discretion.    Id. 
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PRESUMPTIONS: 

Appellate  Pbagtiob. — Where  on  appeal  the  ahstract  shows  that  a 
jadgment  was  rendered  bat  fails  to  show  the  proceedings  of  the  trial 
conrt,  it  will  be  presumed  that  the  proceedings  were  correct  and  the 
judgment  will  be  affirmed.     Strassheitn  v.  Cole  et  (U.,  164. 

Appellate  Pbaoticb— Affidavit  in  Replevin. — On  appeal  from 
a  judgment  in  replevin  if  the  abstract  does  not  contain  the  affidavit  it 
will  be  presumed  that  it  was  made  by  a  person  qualified  to  make  it. 
Miller  ©.  Oraf,  167. 

Appellate  Pbactioe. — On  appeal  the  presumption  is  always  in  favor 
of  the  regularity  of  the  proceedings  in  a  court  of  record,  and  that  the 
verdict  and  judgment  were  correct  and  based  upon  proper  evidence, 
until  the  contrary  is  shown.     Beck  v.  Trimble  et  al.,  195. 

Appellate  Pbaotice — Abstbaot  of  Record. — Where  the  abstract 
contains  nothing  to  show  that  there  was  error  in  rendering  a  decree, 
the  correctness  of  the  decree  will  be  presumed.  The  Antlers  Land  and 
Beaervoir  Co,  v.  Feeler^  201. 

Taxes  and  Taxation— Legality  op  Assessment.— Public  policy 
requires  that  all  presumptions  should  be  in  favor  of  the  legality  of  an 
assessment  for  taxes,  and  the  burden  is  upon  him  who  assails  it  to  show 
its  illegality.  The  Board  of  County  Comrs,  qf  Clear  Creek  County  v. 
Tingling,  449. 

Same — Pleading.— Section  3812,  Mills'  Ann.  Stats.,  provides  that 
when  lands  are  assessed  to  unknown  owners  no  one  description  shall 
comprise  more  than  one  town  lot,  and  section  8822,  Mills'  Ann.  Stats., 
provides,  **  Each  tract  of  land,  and  each  town  lot,  shall  be  valued  and 
assessed  separately,  except  when  one  or  more  adjoining  tracts  or  lots 
are  returned  by  the  same  person,  in  which  case  they  may  be  valued  and 
assessed  jointly.''  In  an  action  against  a  county,  under  section  3776, 
Mills'  Ann.  Stats.,  to  recover  taxes  for  which  certain  town  lots  were 
sold  on  the  ground  that  they  were  wrongfully  assessed  together,  where 
the  complaint  fails  to  allege  that  they  were  assessed  to  an  unknown 
owner,  it  will  be  presumed  that  they  were  assessed  to  the  known  owner. 
And  where  the  complaint  fails  to  allege  that  the  several  lots  were  not 
adjoining,  the  presumption  is  that  they  are  adjoining  lots.  And  a  com- 
plaint that  fails  to  allege  either  that  the  lots  were  assessed  to  an  un- 
known owner,  or  that  they  were  not  adjoining,  is  insufficient  to  state  a 
cause  of  action,     lb. 

Pleading. — Where  a  complaint  describes  several  town  lots  by  con- 
secutive numbers  and  in  the  same  block,  in  the  absence  of  an  allegation 
that  they  are  not  adjoining  it  will  be  presumed  that  they  are.    I&. 

PRINCIPAL  AND  AGENT: 

Commissions — Instbuction.— In  an  action  for  commission  as  agent, 
an  instruction  to  the  effect  that,  where  a  principal  employs  several 
agents  to  sell  a  piece  of  property  the  agent  through  whoM  efforts  the 
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paiohMer  it  prodooed  it  alone  entitled  to  oommiaeion,  is  enonaong 
where  there  it  no  evidenoe  thnt  any  other  agent  than  plalntifib  had  been 
employed  or  that  the  property  had  been  placed  in  any  other  hands  for 
•ale.    Leech  et  oL  v,  Clemone^  45. 

Samb— IVTBODUcnoH  OF  PusoHJLSBB  TO  SsLLKB.— Where  an  agent 
producea  a  cuatomer  and  is  the  procuring  cause  of  a  sale,  he  \b  entitled 
to  his  commission  notwithstanding  he  may  not  have  formally  introduced 
the  purchaser  to  his  principal,  and  an  instruction  which  tells  the  jury 
that  in  order  to  recover  a  commission  the  agent  must  have  intioduced 
the  purchaser  is  erroneous.    lb, 

Ck>MMissiOH—SuBAeBirr.— Where  agents  authorized  by  the  owner  to 
sell  property  are  instrumental  through  an  employee  of  a  subagent  in 
producing  a  purchaser,  and  the  principal  completed  the  sale  with  knowl- 
edge of  their  claims,  they  are  entitled  to  recover  their  commission  not- 
withstanding the  principal  had  already  paid  a  commission  to  the  party 
who  actually  introduced  the  purchaser.    lb, 

RBPLBVur— AFFiDAViT.^In  a  replevin  suit  it  is  not  necessary  that 
the  affidavit  be  made  in  person  by  tlie  plaintiff  but  may  be  made  by  his 
attorney  or  agent.    MiUet  o.  G^,  167. 

LlABILTTT  OF  CUSTOMXB  TO  BbOKSB  FOB  FAILUBB  TO  DbLTVBB  StOCK 

Sold. — Where  a  party  employs  a  broker  to  sell  stoclc,  and  after  the 
broker  sells  refuses  to  deliver  the  stoclc,  he  is  liable  to  the  broker  for 
his  loss  in  purchasing  the  stock  in  the  market  to  fiU  the  contract  of  sale 
in  addition  to  the  broker*s  commission  for  making  the  sale.  Bailey  v. 
Camduffy  160. 

Salbs—Dblivbbt.— The  principle  that  the  seller  of  personal  prop- 
erty is  not  bound  to  deliver  the  property  till  paid  the  price,  does  not 
apply  as  between  a  seller  of  stock  and  his  broker  employed  to  make  the 
sale.    lb, 

IirsTBUonoNS— Appbopbiation  bt  Obeditobof  Debtob's  Money.— 
Where  money  of  a  company  comes  into  the  hands  of  its  agent  under 
special  direction  how  to  dispose  of  it,  he  has  no  right  to  appropriate  it 
to  his  own  use  by  pajring  to  himself  a  debt  owed  him  by  the  company. 
And  while  such  appropriation  might  not  constitute  a  crime  in  an  action 
for  malicious  prosecution  by  such  agent  where  he  had  been  prosecuted 
for  such  appropriation  of  his  principal's  funds,  an  instructioD  that 
"  when  the  money  of  a  debtor  comes  lawfully  into  the  han4s  of  a  cred- 
itor, the  creditor  has  the  right  to  apply  such  amount  of  said  money  as 
is  due  him  from  said  debtor  to  the  satisfaction  of  his  debt^'  is  errone- 
ous.    The  Florence  Oil  and  R^ning  Co.  et  al,  v.  Huff,  281. 

PLBADiNe.— In  an  action  by  an  agent  against  his  principal  for  com- 
missions where  the  complaint  alleged  that  plaintiff  was  appointed  the 
agent  of  defendant  through  its  duly  appointed  state  agents  and  that 
defendant  agreed  through  its  duly  authorised  agents  with  plaintiff  that 
he  should  have  exclusive  right  to  solicit  business  and  issue  policies  for 
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defendant,  which  allegations  of  agency  were  not  denied,  the  agency  of 
plaintiff  was  admitted  and  it  was  unnecessary  to  prove  it  The  Bn^ 
phyer$  Liability  Assurance  Co.  v.  iforrto,  854. 

Pboof  of  Agbnct.— In  an  action  by  an  agent  against  his  principal, 
where  the  plaintiff  claims  his  appointment  through  a  general  state 
agent  of  defendant,  the  burden  is  on  the  plaintiff  to  show  that  the  agent 
through  whom  he  claims  his  appointment  had  authority  to  appoint 
agents  for  defendant,  but  where  plaintiff's  proof  failed  to  show  such 
authority  and  the  defendant  by  its  proof  supplied  the  deficiency  in 
plaintiff's  proof  by  showing  the  authority  of  the  appointing  agent  the 
plaintiff  can  as  well  succeed  on  the  strength  of  the  case  as  made  by  the 
whole  testimony  as  that  made  by  his  own.    Ih. 

PowBR  OF  AppoiNTiNe  AoBNT  TO  Fix  CoMPBNSATiON.^The  power 
of  an  agent  to  appoint  agents  includes  the  power  to  fix  the  compensa- 
tion of  such  agents.    lb. 

Appointmbnt  in  Wbitinci — Compensation— EviDBNCB.— Where  the 
appointment  of  an  agent  is  made  in  writing  but  the  writing  is  silent  as 
to  compensation,  the  compensation  may  be  fixed  by  parol,  and  parol  eri- 
denoe  is  admissible  to  show  what  comj^nsation  was  agreed  upon.    lb. 

Taxbs  and  Taxation— Etidbnoe.  —Where  a  nonresident  who  had 
loans  outstanding  in  the  state  placed  the  notes  in  the  hands  of  an  agent 
to  hold  for  collection,  with  power  to  receive  and  receipt  for  money  and 
to  release  securities,  but  with  no  authority  to  hold  or  invest  the  money 
when  collected,  the  agent  was  not  authorized  to  list  the  notes  for  taxes, 
and  tax  schedules  made  by  such  agent  were  not  competent  evidence  in 
a  proceeding  against  the  estate  of  his  principal  for  the  collection  of 
taxes.    Hathaway  v.  Chowry^  Treamrer  qf  Co$tiUa  County ^  478. 

PROMISSORY  NOTES:  See  BILLS  AND  NOTES. 

PUBLIC  POLICY: 

CoNTBAOTS  — Malum  Pbohibitum  and  Malum  in  sb.— A  contract  to 
do  a  thing  prohibited  by  statute  and  for  the  doing  of  which  a  penalty 
is  provided  is  not  necessarily  void,  but  if  the  thing  prohibited  is  malum 
in  86  the  contract  will  not  be  enforced,  not  because  of  the  statutory 
prohibition,  but  because  of  its  being  against  public  policy  and  good 
morals. — Ccuserleigh  v.  Wood  et  a/.,  266. 

Contbaots — Maintenance. — A  contract  whereby  a  person  agrees 
to  employ  counsel,  pay  costs  and  prosecute  a  suit  for  others  for  a  part 
of  and  an  interest  in  the  subject-matter  of  the  suit,  which  shows  upon 
its  face  that  the  purpose  is  to  aid  a  legitimate  suit  to  be  prosecuted  in 
good  faith,  not  for  the  puri>ose  of  stirring  up  and  encouraging  strife, 
but  for  the  legitimate  purpose  of  enforcing  rights,  is  not  void  as  in  con- 
travention of  our  statute  against  maintenance,  nor  is  it  contrary  to 
public  policy  and  good  morals.    lb. 
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COHTBACTS.— Before  a  ooDtract  can  be  declared  Toid  as  against  pub- 
lic policy,  it  must  clearly  appear  that  it  is  obnoxious  to  the  pure  ad- 
ministration of  justice  uid  manifestly  injurious  to  the  interests  of  the 
public    lb. 

SAMS— EviDBNOB.— A  contract  to  fumisb  record  evidence  in  the  pos- 
session of  the  contractor,  and  which  is  necessary  to  establish  the  rights 
of  a  litigant,  for  a  part  of  the  subject-matter  of  the  litigation,  is  not  void 
as  contrary  to  public  policy,    lb, 

Samb. — ^A  contract  to  fumisb  testimony  requisite  to  win  a  suit,  be- 
ing a  strong  inducement  to  commit  perjury,  is  void  as  against  public 
policy,  but  a  contract  to  furnish  evidence  already  in  existence  and  in 
the  possession  of  the  contractor  is  not  contrary  to  public  policy  although 
the  evidence  was  necessary  and  sufficient  to  establish  the  rights  of  the 
Utigant    lb. 

CoKTBACTs-— Suppressing  Bvidbncb.— A  contract  made  by  a  defend- 
ant with  plaintiif  whereby  he  agreed  to  furnish  plaintiff  certain  letters 
written  by  his  codefendMit  and  also  to  so  conduct  himself  toward  his 
codefendant  as  to  deter  him  from  calling  him  as  aVitness  and  thus 
suppress  testimony  material  to  his  codefendant's  defense,  in  considera- 
tion that  plaintiff  would  take  no  judgment  against  him  and  would  divide 
with  him  whatever  was  recovered  from  his  codefendant,  cannot  be 
justified  as  a  contract  to  sell  documents,  but  is  also  a  contract  to  sup- 
press testimony  and  is  contrary  to  public  policy  and  void.  Taung  v. 
ThomBon,  294. 

Same. — No  claim  founded  in  bad  faith,  in  moral  turpitude,  in  decep- 
tion upon  the  public  or  a  third  person,  or  in  fraud  practiced  by  one 
contracting  party  on  the  other  can  constitute  a  good  cause  of  action.    lb. 

Same. — A  contract  made  with  one  party  to  a  suit  to  withhold  evidence 
respecting  the  truth  of  the  controversy  is  a  fraud  practiced  on  the  other 
party  to  the  suit  and  is  against  public  policy  and  good  morals,  and 
void.    lb. 

Same.— Where  the  tendency  of  a  contract  is  to  promote  unlawful 
acts,  it  is  illegal  and  against  the  policy  of  the  law,  without  regard  to 
circumstances  indicating  that  the  promisor  will  perform  acts  which  are 
unlawfuL    lb. 

Marbiage  and  DnroBCE— Contbacts.— a  contract  to  marry  pend- 
ing proceedings  for  divorce  and  while  the  contracting  husband  was  the 
lawful  husband  of  another  woman,  of  which  the  contracting  wife  had 
knowledge,  was  contrary  to  public  policy  and  good  morals  and  utterly 
void.    Leupert  v.  ShiMs  et  oZ.,  404. 

PUBLIC  SCHOOLS: 

Teachbbs^  Cebtifioatbs — Contbacts. — ^The  only  condition  prece- 
dent to  the  employment  of  a  teacher  in  the  public  schools  as  fixed  by 
the  statutes  is  that  such  teacher  shall  have  a  certificate  from  the  county 
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Baperinteodent  of  sobools  in  full  force  at  the  date  of  omploymenl 

School  Diittrict  No.  S5  of  J^erson  County  v.  Stone,  211. 

Same — Examinations. — While  the  statute  makes  it  the  duty  of  the 
county  superintendent  of  public  schools  to  examiue  applicants  for  cer- 
tificates to  teach,  upon  questions  formulated  by  the  state  superinteDdent, 
a  certificate  issued  without  such  examination  is  not  for  that  reason  void, 
and  the  fact  that  a  certificate  was  issued  without  an  examination  can- 
not be  pleaded  in  defense  of  an  action  by  a  teacher  for  wages.    lb, 

Tkachebs*  Certificates — Practice. — In  an  action  by  a  teacher  for 
wages  under  a  contract,  a  teacher's  certificate  from  a  county  superin- 
tendent cannot  be  collatei-ally  attacked  except  for  fraud.    lb. 

Same. — In  an  action  by  a  teacher  for  wages,  an  allegation  in  the  an- 
swer that  the  teacher  did  not  have  a  first-class  certificate  stated  no 
defense.  If  the  plaintiff  holds  a  certificate  of  qualification  to  teach,  a 
contract  of  employment  is  valid.  The  class  of  the  certificate  is  imma- 
terial,   lb. 

Dismissal  of  Teacher — Sun  for  Wages. — In  an  action  by  a  teacher 
for  wages  imder  a  contract  to  teach  in  the  public  schools  an  answer  to 
the  effect,  that  shortly  after  plaintiff's  employment  the  board  of  direct- 
ors was  advised  of  her  incompetency  and  incapacity  to  teach  and  deter- 
mined to  discharge  her,  but  fearing  to  do  her  any  injustice,  sent  for  the 
county  superintendent  of  schools,  who  upon  careful  examination  con- 
curred with  the  board  that  she  was  incompetent  and  incapable,  and  that 
thereupon  the  board  in  the  exercise  of  its  best  judgment  and  discretion 
dispensed  with  the  services  of  plaintiff,  states  no  defense  and  was  prop- 
erly stricken  out.    lb. 

School  Board  —  Contracts.  --  Under  the  statute  authorizing  the 
school  board  to  employ  teachers,  it  is  not  necessary  to  the  validity  of  a 
contract  with  a  teacher  that  it  be  made  at  a  formal  meeting  of  the  board. 
A  contract  agreed  to  by  tlie  several  members  of  the  board  and  executed 
and  signed  by  them  is  binding,  although  not  done  at  a  i-egularly  con- 
vened meeting  of  the  board.    lb. 

Same — Ratification. — Where  a  school  board  entered  into  a  contract 
with  a  teacher  and  for  ten  weeks  accepted  her  services  and  paid  her 
wages,  it  was  a  ratification  of  the  contract  and  the  board  was  estopped 
from  asserting  the  invalidity  of  the  contract.    lb. 

School  Board—Contract.— A  contract  with  a  teacher  to  teach  in 
the  public  schools  signed  by  two  of  the  three  members  of  the  school 
board  is  valid  without  the  signature  of  tlie  third  member,  as  the  major- 
ity of  the  board  have  power  to  contract    lb. 

School  Districts  — Limitations — Pleading  and  Proof. — Where 
the  legality  of  the  organization  of  a  school  district  is  questioned  and  it 
is  attempted  to  be  sustained  by  the  statute  of  limitations  (section  30B8, 
General  Statutes,  1883),  and  the  application  of  the  statute  is  dependent 
on  matters  defiara  the  record,  the  statute  must  not  only  be  pleaded,  but 
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the  pleader  must  produce  proof  of  the  facts  which  make  it  applicable. 

Shaw  V.  Lockett  {Jewell  Substituted)  Treaturer,  413. 

School  Distbiots— Taxes. — Where  the  levy  of  a  tax  by  a  school  dis- 
trict under  section  8058,  (General  Statutes,  1883,  is  assailed,  to  sustain 
the  tax  it  must  affirmatively  appear  that  in  making  the  levy  the  oi*gaDi- 
zation  proceeded  in  accordance  with  the  statute  and  kept  within  its 
limit,  and  that  the  levy  was  for  the  purposes  and  uses  authorized  by  the 
statute.    lb. 

School  Districts — Taxes— Pkopbbty  Subject  to  Sale.— Property 
located  in  a  school  district  is  alone  subject  to  sale  for  taxes  levied  on  the 
property  of  the  district,  and  where  a  tract  of  land  lies  partly  within  and 
partly  without  the  boundaries  of  a  school  district,  that  part  lying  with- 
out cannot  be  sold  for  taxes  levied  u  pon  that  part  within  the  district.    lb. 

Same. — Where  a  school  district  tax  is  levied  on  personal  property  be- 
longing to  one  person  and  situated  on  land  belonging  to  another,  the 
land  cannot  be  sold  for  the  taxes.    lb, 

RAILROADS: 

Neolioencb  —  Killing  Stock  —  Pleading. — Session  Laws,  1898, 
p.  406,  providing  that  the  killing  or  injury  of  an  animal  by  a  railroad 
company  or  coi'poration  being  shown  by  competent  evidence  shall  be 
prima  facie  proof  of  negligence  of  the  company  or  corporation,  does 
not  relieve  a  plaintiff  in  an  action  against  a  railroad  company  for  dam- 
age for  the  killing  of  an  animal  from  alleging  negligence  of  the  com- 
pany in  his  complaint.  A  complaint  in  such  action  that  does  not  either 
allege  directly  the  negligence  of  the  company,  or  facts  from  which 
negligence  may  be  inferred,  is  insufficient  to  state  a  cause  of  action. 
Burlington  and  Missouri  Rieer  Railroad  in  Nebraska  v,  Campbell^  141. 

Negligence — Killing  Stock— Evidence. — In  an  action  against  a 
railroad  company  for  negligently  killing  an  animal,  where  the  allega- 
tion that  defendant  operated  the  road  upon  which  the  animal  was  killed 
was  denied,  it  was  incumbent  on  plaintiff  to  offer  some  evidence  to 
prove  the  allegation,  and,  in  the  absence  of  any  proof  that  the  defend- 
ant did  operate  the  road,  it  was  error  to  refuse  defendant's  motion  for 
nonsuit.    lb. 

Same. — In  an  action  against  a  railroad  company  for  killing  or  injur- 
ing an  animal,  the  mere  finding  of  an  animal  dead  or  injured  near  the 
railroad  track  is  not  sufficient  proof  that  it  was  killed  or  injured  by  the 
railroad  company,  but  it  is  not  necessary  to  prove  such  killing  or  injury 
by  eyewitnesses — it  may  be  shown  by  circumstantial  evidence.    lb. 

Same— Pboof  of  Value. — In  an  action  against  a  railroad  company 
for  negligently  killing  an  animal,  plaintiff^s  neighbors,  who  were  farmers 
and  owners  of  similar  animals  and  used  them  and  sometimes  bought 
and  sold  them,  were  competent  witnesses  as  to  value  of  the  animal, 
although  they  testified  that  they  did  not  know  the  '*  market  value  *'  of 
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the  animal  in  that  vicinity,  and  did  not  know  that  there  was  any  **  mar- 
ket value  ^'  for  such  animals.    lb. 

RECEIVERS: 

Practice— Judgment — Harmless  Error. — In  an  action  wherein  a 
receiver  was  appointed  for  defendant,  after  decree  for  plaintiff  the  re- 
ceiver was  discharged  and  ordered  to  file  his  report  which  was  objected 
to,  which  objections  being  overruled,  judgment  was  entered  in  favor  of 
the  receiver  against  the  defendant  for  the  amount  of  his  expenses. 
Held  irregular  to  enter  judgment  in  favor  of  the  receiver  as  he  was  not 
a  paity  to  the  suit,  and  that  the  amount  allowed  the  receiver  should 
have  been  taxed  as  costs  iu  the  main  suit,  but  as  the  costs  in  the  main 
suit  were  taxed  against  defendant  the  result  was  the  same  and  the  error 
harmless.     The  Antlers  Land  <fc  Reservoir  Co,  v,  Fesler,  201. 

Practice — Evidence.— On  the  hearing  of  objections  to  a  receiver's 
report  after  decree  in  the  main  case  it  was  proper  to  reject  evidence 
offered  which  would  have  been  admissible  on  the  hearing  in  the  main 
case,  but  was  irrelevant  to  any  issue  arising  on  the  report.    lb. 

Practice— Compensation  and  Expenses  op  Receivers.— Where 
in  an  action  in  which  a  i-eceiver  was  appointed  for  defendant,  a  decree 
was  rendered  in  favor  of  plaintiff  with  a  judgment  against  defendant 
and  in  favor  of  the  receiver  for  costs  and  the  expenses  of  the  receiver- 
ship, and  the  judgment  for  the  receiver's  expenses  included  items  with 
which  defendant  was  not  chargeable,  the  decree  in  the  main  case  may 
be  affirmed  and  the  cause  i-emanded  with  dii*ections  to  the  lower  court 
to  vacate  the  judgment  in  favor  of  the  receiver,  and  to  ascertain  the 
proper  amount  due  the  receiver  and  tax  the  same  as  costs  in  the  main 
case.    lb. 

Mining  Lease  —  Partnership — Action  to  Dissolve — Liability 
FOR  Expenses. — Where  certain  partners  in  a  paiiuership  for  leasing 
and  working  a  mine,  in  which  the  lease  required  the  continuous  work- 
ing of  the  mine,  brought  an  action  against  other  partners  for  dissolu- 
tion of  the  partnership  and  for  an  accounting,  and  asked  for  and  pro- 
cured the  appointment  of  a  receiver,  who,  in  accordance  with  their 
petition,  was  directed  by  the  court  to  take  possession  of  and  work  the 
mine,  extract,  mine  and  ship  ore  to  the  best  interest  of  the  property, 
and  from  the  proceeds  to  pay  all  laborers  and  other  expenses  connected 
with  the  mining  and  treatment  of  the  ore,  and  the  balance  of  the  pro- 
ceeds to  be  deposited  with  the  clerk  of  the  court  pending  the  account- 
ing between  the  partners,  and  the  working  of  the  mine  proving  unpro- 
fitable there  was  a  deficiency  in  the  proceeds  to  pay  the  expenses  of  the 
receiver  in  working  the  mine,  held  that  plaintiffs  were  liable  to  the 
receiver  for  such  deficiency,  and  a  judgment  was  properly  entered 
against  them  and  in  favor  of  the  receiver  for  such  expense,  including 
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compeusation  for  the  receiver  and  attorneys^  fees  incurred  in  resisting 

plaintiffs*  objections  to  his  report.     Welch  et  aU  v,  Benshaw  et  oZ.,  526. 

Samb. — Where  a  receiver  is  appointed  and  there  is  no  fund  out  of 
which  his  expenses  can  be  paid,  the  party  at  whose  instance  he  was 
appointed  should  he  required  to  provide  the  means  of  payment  and  it 
is  proper  to  tax  such  costs  against  him.  In  an  action  between  partners 
for  dissolution  of  partnership  and  accounting,  where  a  receiver  was 
appointed  at  the  instance  of  plaintiffs  and  there  was  no  partnership 
fund  to  pay  the  receiver's  expenses,  it  was  proper  to  enter  a  judgment 
against  plaintiffs  for  such  expenses,  and  if  defendant  partners  are  prop- 
erly chargeable  with  any  portion  of  the  expenses,  that  is  a  matter  be- 
tween them  and  plaintiffs  to  be  settled  upon  final  determination  of  the 
action.    lb, 

Rkpobts— ExcKPTiONS. — Items  in  a  receiver's  report,  including  ex- 
penses for  wages  and  materials  in  working  a  mine,  which  were  not 
excepted  to  at  the  time  and  were  approved  by  the  court,  cannot  after- 
wards and  on  the  final  report  of  the  receiver  be  excepted  to.    lb. 

CoMPBNSATiON. — Where  a  receiver  is  appointed  by  a  court  and  his 
duties  are  of  a  single  and  fixed  character,  it  is  not  necessary  to  require 
proof  of  his  services  and  an  examination  of  his  account  in  order  to  fix 
the  amount  of  his  compensation,  but  the  court  may  properly  allow  him 
ajper  diem  as  his  compensation.    lb, 

Samb — ^Attobnbts'  Fbes. — Where  the  court  has  personal  knowledge 
as  to  the  necessity  of  appointment  of  counsel  for  a  receiver  and  the 
services  rendered,  proof  is  not  required  as  to  the  necessity  of  such 
employment,  or  of  the  value  of  the  services,  but  the  court  may  allow 
the  compensation  upon  his  own  personal  knowledge.    lb, 

Samb. — The  allowance  of  compensation  to  receivers  for  their  services 
and  for  attorneys*  fees  is  largely  in  the  discretion  of  the  court  and  his 
action  therein  will  not  be  interf erred  with  on  appeal,  unless  it  appears 
there  has  been  an  abuse  of  discretion.    lb. 

REPLEVIN: 

JuBiSDicnoN  OF  JusTiCB  OF  THB  Pbacb.— In  replevin  the  jurisdio- 
tion  of  a  justice  of  the  peace  is  coextensive  with  his  county.  Miller  v. 
Grqf,  167. 

Affidavit— Pbinoipal  and  Agent.— In  a  replevin  suit  it  is  not 
necessary  that  the  affidavit  be  made  in  person  by  the  plaintiff  but  may 
be  made  by  his  attorney  or  agent.    lb. 

Appbllatb  Pbaoticb — Pbksumption — Affidavit  in  Rbplevin.— 
On  appeal  from  a  judgment  in  replevin  if  the  abstract  does  not  contain 
the  affidavit  it  will  be  presumed  that  it  was  made  by  a  person  qualified 
to  make  it.    lb. 

JuBiSDionoN  of  JtJSTicB  ofthbPeacb — Affidavit. — ^In  order  that 
a  justice  of  the  peace  may  have  Jurisdiction  to  issue  a  writ  of  replevin 
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the  value  of  the  property  claimed  mast  not  exceed  1300,  and  the  affi- 
davit must  show  its  real  value,  but  it  is  sufficient  if  it  state  the  aggre- 
gate value.    lb. 

EyiDBKCB— Agbbembht — CoNSiDBBATiON. — ^lu  an  action  of  replevin 
where  plaintiff  claimed  title  under  a  chattel  moi-tgage,  it  was  not  error 
to  refuse  to  admit  in  evidence  proof  that  part  of  the  property  had  been 
seized  by  other-4>arties  under  some  claim  of  lien,  that  plaintiff  brought 
suit  for  its  recovery,  and  that  he  promised  to  relinquish  his  claim  upon 
the  remainder  in  consideration  of  an  agreement  by  defendant  to  pay  a 
part  of  the  expense  of  litigation  of  that  suit,  where  it  does  not  appear 
that  defendant  performed  any  part  of  his  agreement.    lb. 

DoMBSTio  Animals— Damagb  fob  Detbntion.— Damage  for  deten- 
tion of  domestic  animals  may  be  recovered,  based  upon  the  value  of 
their  use,  whenever  it  is  made  to  appear  that  the  owner  intended  to  use 
the  animals,  and  by  wrongful  detention  had  been  deprived  of  their  use. 
But  where  the  evidence  fails  to  show  a  purpose  or  intention  on  the  part 
of  the  owner  to  use  such  animals,  it  is  erroneous  to  submit  to  the  jury 
the  question  of  the  value  of  such  use.    Smith  v.  Stevens,  491. 

RULES  OP  COURT: 

Practioe — ^Dismissals. — Under  a  rule  of  court  providing  that "  upon 
tho  call  of  the  docket  at  the  commeucement  of  each  regular  term,  with- 
out notice  to  either  party,  and  in  term  time  upon  proper  notice  to  the 
opposing  party,  all  actions,  suits  and  proceedings  in  which  no  order  of 
progi'ess  has  been  made  or  entered  of  record  for  the  period  of  one  year 
or  more  shall  be  dismissed  by  the  court  for  failure  to  prosecute,  unless 
the  court  for  good  cause  shown  shall  otherwise  direct,**  a  case  regularly 
brought  to  issue  cannot  be  dismissed  until  it  is  regularly  reached  upon 
the  calendar  for  trial,  even  though  no  order  may  have  been  made  or 
entered  in  the  case  for  more  than  a  year.    Hoy  et  al.  v.  McConaghy,  372. 

Same. — After  a  cause  is  at  issue,  the  code  itself,  sections  175  and 
176,  provides  how  and  when  it  shall  be  brought  to  trial  or  dismissed  and 
a  rule  of  court  cannot  deprive  a  party  of  his  right  to  rely  upon  the 
code.    lb. 

Same. — A  rule  of  court  providing  for  the  dismissal  of  cases  for  want 
of  prosecution  can  only  be  enforced  against  a  party  for  a  failure  to  per- 
form within  the  prescribed  time,  some  act  required  of  him  by  law.    lb. 

SALES: 

Pbinoipal  and  Aoent— Liability  of  Custombb  to  Bbokbb  fob 
Failubb  to  Dblivbb  Stock  Sold.— Where  a  party  employs  a  broker  to 
sell  stock  and  after  the  broker  sells  refuses  to  deliver  the  stock,  he  is 
liable  to  the  broker  for  his  loss  in  purchasing  the  stock  in  the  market 
to  fill  the  contract  of  sale  in  addition  to  the  broker*s  commission  for 
making  the  sale.    Baily  v,  Camdvff,  169. 
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Pbinoipai.  and  AoEirr~DsLiysBY.-~The  principle  that  the  teller  of 
personal  property  ii  not  bonnd  to  deliver  the  property  till  paid  the  price^ 
does  not  apply  as  between  a  seller  of  stock  and  his  broker  employed  to 
make  the  sale.    lb. 

Delivbby— Evidence— Practice.— In  an  action  for  the  value  of 
hay  cut  by  plaintiffs  for  defendants  and  stacked  on  defendants*  premi- 
ses and  which  was  destroyed  by  fire  before  it  was  measured  to  determine 
the  amount  on  which  to  compute  the  purchase  price,  where  the  issue 
was  as  to  whether  the  deliyery  was  complete  before  the  measurement, 
or  whether  the  measurement  was  a  condition  precedent  to  delivery,  and 
the  evidence  as  to  when  and  how  the  measurement  was  to  be  made  was 
conflicting  and  was  submitted  to  the  Jury  under  proper  instructions, 
the  verdict  of  the  jury  in  favor  of  plaintiffs  will  not  be  disturbed. 
Young  Bro9,  v,  MinkUr  et  al.^  204. 

Refusal  to  Accept  by  Ybndbb — Resale — ^Notice. — ^Where  a  ven- 
dee of  personal  property  refused  to  accept  the  goods  the  vendor  may 
pursue  either  one  of  three  remedies:  (1)  store  the  goods  and  sue  the 
vendee  for  the  price;  (2)  sell  them  and  sue  vendee  for  difference  be- 
tween contract  price  and  amount  received  on  resale;  (3)  keep  the  prop- 
erty and  sue  vendee  for  difference  between  contract  price  and  market 
value.  If  he  pursue  the  second  remedy  he  need  not  give  the  vendee 
notice  of  the  time  and  place  of  sale  where  the  vendee  has  absolutely 
refused  to  accept  the  goods  and  has  knowledge  of  the  facts  which  give 
the  vendor  the  right  to  sell.  Magnet  v.  The  Sioux  City  Nursery  and 
Seed  Co,,  219. 

Refusal  to  Accept  by  Vendee — Resale — ^Evidence.— Where  a 
vendee  refuses  to  accept  perishable  personal  property  the  vendor  may 
resell  the  property  and  recover  of  the  vendee  the  difference  between  the 
contract  price  and  the  amount  realized  on  resale,  but  before  the  vendor 
can  recover  this  difference  be  must  show  by  competent  evidence  that 
the  i-esale  was  made  in  good  faith,  that  it  was  fair  and  just  and  that 
the  price  received  was  fair  and  reasonable  under  the  circumstances.    lb. 

Trust  Deeds— Foreclosure  Sale— Action  to  Set  Aside.— A  fore- 
closure sale  under  a  deed  of  truBt  will  not  be  set  aside  on  the  ground 
that  the  trustee  by  mistake  had  misunderstood  the  time  to  which  a 
postponement  of  the  sale  had  been  arranged  by  his  counsel,  where  tlie 
beneficiaries  in  the  trust  deed  were  not  responsible  for  such  mistake 
and  had  offered  to  extend  the  loan  upon  the  payment  of  interest  Bailey 
et  al  V.  Brown  et  al.,  392. 

SCHOOL  DISTRICT:  See  PUBLIC  SCHOOLS. 

SHERIFFS:  See  OFFICES  AND  OFFICERS. 

STATE  LAND  BOARD: 
Mandamus— Contbacts.— Mandamus  will  lie  against  the  state  board 
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of  land  commissioners  to  compel  the  execution  of  a  contract  of  lease 
theretofore  agreed  upon,  with  respect  to  which  rights  of  the  lessee  have 
vested  and  where  there  is  nothing  left  to  he  done  to  complete  the  con- 
tract but  to  perform  the  ministerial  duty  of  executing  it  and  where  no 
rights  of  third  parties  ai-e  involved.  The  Colo,  Fuel  db  Iron  Co,  c.  The 
State  Board  qf  Land  CommissionerSj  84. 

Same — Rights  of  Thibd  Pabtibs — Subsbqubkt  Contract. — Where 
rights  of  third  parties  ai*e  involved  mandamus  will  not  ordinarily  lie  to 
compel  the  execution  of  a  contract,  but  where  an  agreement  is  made 
with  the  state  board  of  land  commissioners  that  vests  in  the  lessee  the 
right  to  have  a  lease  executed,  a  subsequent  lease  of  the  land  by  the 
board  to  a  third  party  vests  no  rights  in  the  third  party  that  would  pre- 
clude the  original  lessee  from  proceeding  by  mandamus  to  compel  the 
board  to  execute  the  lease.    lb. 

Mandamus— Impossibility  of  Perfobmancb.— In  a  mandamus  pro- 
ceeding to  compel  the  performance  of  an  act,  the  respondent  cannot 
plead  as  a  defense  that  it  is  impossible  for  him  to  perform  the  act  where 
the  impossibility  has  been  occasioned  by  his  own  doing.    lb. 

Leasing  Ck>AL  Land. — The  matter  of  leasing  the  coal  lands  of  the 
state  as  to  terms  and  conditions  of  the  lease  and  the  time  for  which  the 
lease  may  run  is  wholly  within  the  discretion  of  the  state  board  of  land 
commissioners.    lb. 

Samb— Renewal  of  Lease— Statutory  Constbuotion.— The  pro- 
visions of  the  act  of  1895,  3  Mills'  Ann.  Stats.,  sec.  3636,  limithig  the 
time  that  any  lease  of  state  lands  shall  run  to  a  term  of  ten  years  and 
regulating  the  methods  of  renewing  such  leases  have  no  application  to 
the  leasing  of  coal  lands.    lb. 

Contracts— Leasing  Coal  Land.— Where  a  coal  company  having  a 
lease  on  certain  state  coal  land  applied  for  a  renewal  of  the  lease  and 
the  state  board  of  land  commissioners  ordered  that  upon  surrender  of 
the  old  lease  a  new  lease  be  granted  for  ten  years  upon  the  same  terras 
as  the  old,  except  an  increase  in  the  minimum  amount  of  royalty,  which 
proposition  of  the  board  was  accepted  by  the  company  and  the  company 
surrendered  its  old  lease  and  agreed  with  the  board  upon  a  new  lease 
and  paid  to  the  proper  officer  the  semi-annual  minimum  royalty  which 
was  accepted  and  not  returned  or  offered  to  be  returned  for  several 
months  afterwards,  all  of  which  appeared  by  the  records  of  the  land 
board,  there  was  a  complete  and  specific  contract  that  vested  a  right  in 
the  lessee  and  he  was  entitled  to  an  executed  lease  and  might  enforce 
his  right  by  mandamus.    lb. 

Same— Rescission  by  Subsequent  Board.— Where  the  state  land 
board  contracted  with  a  coal  company  to  lease  the  company  certain 
lands,  and  the  company  paid  the  first  semi-annual  payment  of  minimum 
royalty  and  nothing  remained  to  be  done  except  a  formal  execution  of 
the  lease,  a  new  board  succeeding  the  old  by  reason  of  a  change  in  the 
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administration  has  not  the  power  to  revoke  the  action  of  the  former 
board  and  rescind  the  contract  but  may  be  compelled  by  mandamus  to 
execute  the  lease.    lb. 

Ck)NTBACT8— M18BEPBB8BNTATIONS  —  Rescission.  —  An  affidavit  of 
the  manager  of  a  coal  company  applying  for  the  renewal  of  a  lease  to 
state  coal  land  to  the  effect  that  it  was  impracticable  to  mine  coal  from 
the  section  except  by  entries  through  adjacent  lands  then  being  worked 
by  the  company  and  could  not  be  worked  from  the  surface  at  any  point 
on  the  section  leased,  was  not  a  statement  of  fact  upon  which  the  land 
board  would  have  the  right  to  rely  in  determining  whether  or  not  they 
should  renew  the  lease  or  grant  a  new  one,  but  was  simply  an  expres- 
sion of  opinion  upon  a  matter  equally  within  the  knowledge  of  the  land 
board,  and  was  not  such  representation,  if  untrue,  as  would  justify  a 
rescission  of  a  contract  of  lease  on  the  ground  that  it  was  obtained  by 
fraudulent  misrepresentations.    16. 

Appellate  Pbactioe— FnmiKas  op  Tblax  Ooubt— Presumptions— 
Leqalitt  of  Meeting  of  Land  Board— Notice  to  Mbmbeks.— On 
the  question  as  to  whether  a  special  meeting  of  the  state  board  of  land 
commissioners  at  which  one  of  the  members  was  not  present  was  a  legal 
meeting  where  the  evidence  was  conflicting  as  to  the  service  of  notice 
on  the  absent  member,  the  finding  of  the  lower  court  in  favor  of  the 
presumption  that  the  register  did  his  duty  and  served  the  notice  will  be 
sustained  by  the  appellate  court    16. 

STATUTORY  CX)NSTRUCTION: 

State  Board  of  Land  Commissioners — Leasing  Coal  Land. — 
The  matter  of  leasing  the  coal  lands  of  the  state  as  to  terms  and  condi- 
tions of  the  lease  and  the  time  for  which  the  lease  may  run  is  wholly 
within  the  discretion  of  the  state  board  of  land  commissioners.  The 
Colo,  Fuel  and  Iron  Co.  v.  The  State  Board  qf  Land  Commissionera^  84. 

Same — Renewal  of  Lease — Statutory  Construction. — The  pro- 
visions of  the  act  of  1885,  3  Mills'  Ann.  Stats,  sec.  3636,  limiting  the 
time  that  any  lease  of  state  lands  shall  run  to  a  term  of  ten  years  and 
regulating  the  methods  of  renewing  such  leases  have  no  application  to 
the  leasing  of  coal  lands.    lb. 

Railroads  —Negligence  —  Killing  Stock  —  Pleading. — Session 
Laws,  1893,  p.  406,  providing  that  the  killing  or  injury  of  an  animal  by 
a  railroad  company  or  corporation  being  shown  by  competent  evidence 
shall  be  prima  facie  proof  of  negligence  of  the  company  or  corporation, 
does  not  relieve  a  plaintiff  in  an  action  against  a  railroad  company  for 
damage  for  the  killing  of  an  animal  from  alleging  negligence  of  the  com- 
pany in  his  complaint  A  complaint  in  such  action  that  does  not  either 
allege  directly  the  negligence  of  the  company,  or  facts  from  which  neg- 
ligence may  be  inferred,  is  insufficient  to  state  a  cause  of  action.  Burl- 
inffton  and  Mis8ouri  River  Bailroad  in  Neb.  v.  Campbell,  141. 
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Pbaoticb — Pleading. — Section  432  of  the  code,  providing  that  if  an 
application  for  an  order  made  to  a  judge  of  a  couit  in  which  the  action  or 
proceeding  is  pending  be  refused,  no  subsequent  application  for  the  same 
order  shall  be  made  to  ahy  other  judge,  has  no  application  where  a  mo- 
tion was  made  to  strike  out  certain  clauses  of  an  answer  and  denied,  and 
afterwards  a  motion  was  made  before  another  judge  to  strike  out  the 
same  clauses  as  amended.  The  provisions  of  the  code  apply  only  to  ap- 
plications to  judges,  while  the  motions  striking  at  the  pleadings  aie 
applications  to  the  court  School  District  No,  25  of  J^erson  County  v. 
Stone,  211. 

Same. — The  gist  of  the  offense  of  maintenance,  as  defined  in  sec- 
tion 1299,  Mills'  Ann.  Stats.,  is  the  intent  and  purpose  with  which  the 
act  is  done.  To  constitute  the  offense  the  act  must  be  done  with  a  view 
to  promote  litigation  and  is  confined  to  cases  where  a  pereon  for  the 
purpose  of  fomenting  and  stirring  up  strife  and  litigation  encourages 
others  either  to  bring  actions  or  to  make  defenses  which  they  have  no 
right  to  make,  or  otherwise  would  not  make.  Casserleigh  v.  Wood  et 
aL,  265. 

CiTiBS  AND  Towns — Ordinances— License— City  Scavenqeb.— 
Sections  8312  and  3313,  General  Statutes,  authorizing  cities  and  towns 
to  enact  ordinances  necessary  for  the  safety,  health  and  comfort  of  their 
inhabitants  gives  to  cities  and  towns  ample  power  to  pass  an  ordinance 
creating  the  office  of  city  or  town  scavenger,  and  providing  that  no 
other  person  shall  do  scavenger  work  for  the  citizens  of  the  city  or 
town  without  the  payment  of  a  license  fee  fixed  by  the  ordinance,  and 
procuring  a  license,  and  fixing  a  penalty  for  the  violation  of  the  ordi- 
nance.    City  of  Ouray  v,  Corson,  346. 

Same. — An  ordinance  creating  the  office  of  city  scavenger  and  de- 
fining his  duties  and  prohibiting  others  from  doing  scavenger  work 
without  a  license  is  not  invalid  because  it  fails  to  provide, the  special 
manner  in  which  the  scavenger  work  roust  be  done.     lb. 

Wills— Revocation.— Under  the  Colorado  statutes,  2  Mills'  Ann. 
Stats,  sec.  4655,  providing  how  wills  may  be  revoked,  where  a  testator 
drew  pen  marks  through  her  signature  to  a  will,  at  the  same  time  call- 
ing upon  persons  present  to  witness  that  she  destroyed  the  will,  stating 
that  she  thereby  revoked  the  will,  it  was  such  obliteration  in  contem- 
plation of  the  statute  as  would  amount  to  a  revocation  although  the 
name  was  still  legible.     Claatt  et  al,  v.  Scott  et  al.,  377. 

Waterworks. — Under  subdivision  69,  section  3312,  Greneral  Stat- 
utes, 1883,  authorizing  cities  and  towns  to  contract  with  individuals  or 
companies,  constructing  waterworks,  to  supply  said  cities  or  towns 
with  water  and  to  pay  therefor  such  sum  as  may  be  agreed  upon  be- 
tween the  contracting  parties,  and  subdivision  71  providing  that  if  such 
contract  is  made,  such  city  or  town  shall  levy  each  year  and  cause  to 
be  collected  a  special  tax  sufficient  to  pay  off  the  amount  agreed  to  be 
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paid  for  Buoh  water  supply,  not  to  exceed  three  mills  on  the  dollar  for 
any  one  year,  the  amount  that  the  city  or  town  may  contract  to  pay  is 
not  limited  by  the  limit  placed  on  the  amount  of  special  tax  that  may 
be  levied  and  collected.  A  city  or  town  may  contract  to  pay  more  than 
the  three  mills  levy  will  cover  and  pay  the  deficiency  from  its  general 
revenue.  The  failure  of  a  city  or  town  to  collect  for  any  one  or  more 
years  a  sufficient  sum  to  discharge  its  obligation  for  water  rents  could 
not  extinguish  its  liability  on  the  contract  The  Grand  Junction  Water 
Co,  V,  The  City  qf  Orand  Junction^  424. 

Same — Statutobt  Constkuction.— To  make  money  of  nonresidents 
taxable  under  section  3924,  Mills'  Ann.  Stats.,  it  must  be  shown  that 
the  money  is  kept  and  used  and  loaned  within  the  state  for  the  purposes 
of  investment  and  profit  To  show  that  a  nonresident  loaned  money 
in  the  state  and  sent  the  notes  to  the  state  for  collection  is  not  enough 
to  make  such  money  or  notes  subject  to  taxation  in  the  state.  It  must 
appear  that  the  money  is  kept  in  the  state  for  business  purposes,  loaning, 
collecting,  reinvesting  and  using  for  profit.    Hathaway  v,  Choury^  478. 

Cmss  AND  Towns— Removal  of  Offiobbs.— Section  3383,  General 
Statutes,  expressly  confers  upon  city  councils  of  cities  of  the  second 
class  the  power  to  remove  at  its  pleasure  a  policeman  of  the  city  from 
office.     The  City  qf  LeadHUe  o.  Bishop,  517. 

STOPPAGE  IN  TRANSITU: 

Negotiable  Pafbb.— The  vendor  of  negotiable  paper  has  a  right  of 
stoppage  in  transitu  in  case  of  the  intervening  insolvency  of  the  vendee, 
but  he  must  exercise  the  right  before  the  paper  comes  to  the  vendee's 
possession.     Oregg  v.  The  Bi-MetaUic  Bank,  251. 

SUMMONS: 

Pbactioe — Amendment. — A  summons  signed  by  an  attorney  is  sub- 
ject to  amendment  by  the  court.     Erdman  et  aL  v.  Hardeaty,  8d5. 

Pbactioe— MisNOMEB— Amendment. — In  an  action  upon  a  promis- 
sory note  where  the  complaint  correctly  stated  the  names  of  the  makers, 
but  the  summons  misstated  the  middle  initial  of  one  of  the  defendants 
and  the  summons  was  served  upon  the  right  defendant  and  he  appeared 
specially  to  move  to  quash  the  summons,  his  motion  to  quash  was 
properly  overiniled,  and  the  summons  was  properly  amended  upon 
motion  of  plaintiff  by  inserting  the  proper  initial.    lb. 

TAXES  AND  TAXATION: 

Tax  Sale  Cebtifioatbs — Contbact  to  Redeem  ob  Assign — Spe- 
cific Pekfobmance.— The  holder  of  tax  sale  certificates  to  certain 
town  lots  contracted  with  the  owner  whereby  in  consideration  of  the 
payment  of  a  certain  sum  in  cash,  and  a  promise  to  pay  a  certiUn  other 
sum  within  a  certain  time,  he  agreed  to  give  to  the  owner  an  option  to 
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redeem,  after  the  expiration  of  the  time  for  redemption,  within  a  time 
to  be  agreed  upon,  and  further  agreed  that  in  case  of  the  failure  of  the 
owner  to  pay  the  entire  amount  necessary  to  redeem  all  the  lots,  to 
assign  to  her  a  number  of  the  lots  to  correspond  with  the  amount  paid. 
The  owner  paid  part  of  the  sum  fixed  to  be  paid  within  a  certain  time, 
but  failed  to  pay  the  amount  fixed,  and  the  time  having  expired,  the 
holder  of  the  certificates  refused  to  allow  the  owner  to  redeem  the  lots 
or  to  assign  to  her  the  certificates  for  the  money  already  paid,  where- 
upon the  owner  redeemed  all  the  lots  in  excess  of  what  she  had  paid 
to  the  holder  of  the  certificates  from  the  treasurer  and  filed  suit  against 
the  holder  of  the  certificates  to  compel  him  to  assign  to  her  or  cancel 
the  certificates  to  the  amount  paid  for  by  her,  and  to  enjoin  the  treas- 
urer from  issuing  a  deed  thereon.  Held  that  a  complaint  setting  forth 
the  foregoing  facts  stated  a  good  cause  of  action,  and  was  not  subject 
to  demurrer.  That  plaintiff  might  maintain  an  equitable  action  to 
compel  defendant  to  assign  to  her  the  certificates  and  to  restrain  the 
treasurer  from  issuing  deeds  thereon.  The  United  States  Security  and 
Bond  Co,  et  al.  v.  Riddle,  407. 

School  Districts. — Where  the  levy  of  a  tax  by  a  school  district 
under  section  3058,  General  Statutes,  1883,  is  assailed,  to  sustain  the 
tax,  it  must  affirmatively  appear  that  in  making  the  levy  tlie  organiza- 
tion proceeded  in  accordance  with  the  statute  and  kept  within  its  limit, 
and  that  the  levy  was  for  the  purposes  and  uses  authorized  by  the  stat- 
ute.   Shaw  V,  Lockettf  413. 

School  Districts— Pbopbety  Subject  to  Sale.— Property  located 
in  a  school  district  is  alone  subject  to  sale  for  taxes  levied  on  the 
property  of  the  district,  and  where  a  tract  of  land  lies  partly  within 
and  partly  without  the  boundaries  of  a  school  district,  that  part  lying 
without  cannot  be  sold  for  taxes  levied  upon  that  part  within  the  dis- 
trict,   lb. 

Same. — Where  a  school  district  tax  is  levied  on  personal  property 
belonging  to  one  person  and  situated  on  land  belonging  to  another,  the 
land  cannot  be  sold  for  the  taxes.    /&. 

Legalitt  of  Assessment— Presumption.— Public  policy  requires 
that  all  presumptions  should  be  in  favor  of  the  legality  of  an  assess- 
ment for  taxes,  and  the  burden  is  upon  him  who  assails  it  to  show  its 
illegality.  The  Board  qf  County  Comrs,  qf  Clear  Creek  County  v.  Ting- 
Ung,A4Q. 

Same— Pleading.— Section  3812,  Mills'  Ann.  Stats.,  provides  that 
when  lands  are  assessed  to  unknown  owners  no  one  description  shall 
comprise  more  than  one  town  lot,  and  section  3822,  Mills'  Ann.  Stats., 
provides,  **  Each  tract  of  land,  and  each  town  lot,  shall  be  valued  and 
assessed  separately,  except  when  one  or  more  adjoining  tracts  or  lots 
are  returned  by  the  same  person,  in  which  case  they  may  be  valued 
and  assessed  jointly.''     In  an  action  against  a  county,  under  section  3770, 
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Mills*  Ann.  StatB.,  to  recover  taxes  'for  which  certain  town  lots  were 
sold  on  the  ground  that  they  were  wrongfully  assessed  together,  where 
the  complaint  fails  to  allege  that  they  were  assessed  to  an  unknown 
owner,  it  will  he  presumed  that  they  were  assessed  to  the  known  owner. 
And  where  the  complaint  fails  to  allege  that  the  several  lots  were  not 
adjoining,  the  presumption  is  that  they  are  adjoining  lots.  And  a  com- 
plaint that  fails  to  allege  either  that  the  lots  were  assessed  to  an  un- 
known owner,  or  that  they  were  not  adjoining,  is  insufficient  to  state  a 
cause  of  action.    lb. 

PLB2LDIN0 — Pbbsumptiok. —  Where  a  complaint  describes  several 
town  lots  by  consecutive  numbers  and  in  the  same  block,  in  the  absence 
of  an  allegation  that  they  are  not  adjoining  it  will  be  presumed  that 
they  are.    lb, 

Pbingipal  and  Aobnt—Evidbnce.— Where  a  nonresident  who  had 
loans  outstanding  in  the  state  placed  the  notes  in  the  hands  of  an  agent 
to  hold  for  collection,  with  power  to  receive  and  receipt  for  money  and 
to  release  securities,  but  with  no  authority  to  hold  or  invest  the  money 
when  collected,  the  agent  was  not  authorized  to  list  the  notes  for  taxes, 
and  tax  schedules  made  by  such  agent  were  not  competent  evidence  in 
a  proceeding  against  the  estate  of  his  principal  for  the  collection  of 
taxes.  Hathaway,  Adminisirator,  v,  Choury,  Treasurer  qf  CostUla  County, 
478. 

Pbomissobt  Notes  due  From  Residents  to  Nonresidents.— Prom- 
issory notes,  mortgages  and  deeds  of  trust  due  from  residents  of  Colo- 
rado to  nonresidents  are  not  subject  to  taxation  in  Colorado.    lb. 

Same — Statutory  Construction. — To  make  money  of  nonresidents 
taxable  under  section  3924,  Mills'  Ann.  Stats.,  it  must  be  shown  that 
the  money  is  kept  and  used  and  loaned  within  the  state  for  the  pur- 
poses of  investment  and  profit  To  show  that  a  nonresident  loaned 
money  in  the  state  and  sent  the  notes  to  the  state  for  collection  is  not 
enough  to  make  such  money  or  notes  subject  to  taxation  in  the  state. 
It  must  appear  that  the  money  is  kept  in  the  state  for  business  pur- 
poses, loaning,  collecting,  reinvesting  and  using  for  profit    lb* 

TAX  SALES:  See  TAXES  AND  TAXATION. 

TRUSTS  AND  TRUSTEES: 

Escrow— Liability  op  Trustee.— Where  a  grantor  and  grantee  de- 
posited with  a  bank  in  escrow  a  deed  to  a  certain  lot  together  with  a 
check  of  the  vendee  payable  to  the  bank  drawn  on  a  distant  bank  with 
an  agreement  that  the  escrow  bank  was  to  deliver  the  deed  to  the  ven- 
dee upon  the  collection  of  the  check  and  a  deposit  by  the  vendee  of  cer- 
tain capital  stock  in  a  mining  company,  and  the  check  when  collected 
was  to  be  placed  to  the  credit  of  the  vendor,  and  the  bank  sent  on  the 
check  for  collection  which  was  paid  by  a  return  of  a  draft  of  the  payee 
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bank  on  a  Chicago  bank,  and  after  receiving  the  Chicago  draft  the  es- 
crow bank  received  a  request  from  the  vendee  to  return  his  check  if  not 
collected,  for  the  reason  that  he  was  not  satisfied  with  the  title,  and  the 
bank  on  which  his  check  was  made  also  requested  a  return  of  the  Chi- 
cago draft  which  was  returned,  in  an  action  by  the  vendor  against  the 
escrow  bank  for  the  amount  of  the  check,  held  that  the  defendant  was 
the  trustee  for  the  vendor  to  collect  the  check,  and  that  the  receipt  of 
the  Chicago  draft  in  payment  of  the  check  was  a  collection  of  the  check, 
and  it  was  defendant's  duty  to  convert  the  draft  into  money  and  place 
the  same  to  the  vendor's  credit,  and  for  its  failure  to  do  so,  and  for  its 
wrongful  return  of  the  draft  it  was  liable  to  plaintiff  for  the  amount  of 
the  check  with  interest.     Oregg  v.  The  Bi-Metallic  Bank,  251. 

EsGBow — ^Estoppel. — ^Where  a  deed  was  deposited  in  escrow  with  a 
bank  together  with  the  check  of  the  vendee,  with  instructions  to  deliver 
the  deed  to  the  vendee  upon  collection  of  the  check  and  to  place  the 
proceeds  of  the  check  to  the  credit  of  the  vendor,  and  the  check  was 
paid  by  a  bank  draft  and  the  escrow  bank  voluntarily  returned  the  draft, 
in  an  action  by  the  vendor  against  the  escrow  bank  for  the  amount  of 
the  check,  the  defendant  is  estopped  to  say  that  it  did  not  receive  the 
money  on  the  check  when  by  its  own  voluntary  act  it  put  it  out  of  its 
power  to  receive  it.    16. 

WARRAITTY: 

Pleading — Bbbach  of  Wabbantt.— In  an  action  for  breach  of  war- 
ranty an  allegation  in  the  complaint  that  a  tenant  of  the  premises  falsely 
and  wrongfully  claimed  to  own  and  hold  the  premises  under  and  by  vir- 
tue of  a  tax  sale,  states  no  cause  of  action  for  breach  of  a  covenant  In 
the  deed  that  the  premises  were  free  and  clear  from  all  taxes,  and  an 
amendment  alleging  the  year  for  which  the  tax  sale  was  claimed  added 
nothing  to  the  sufficiency  of  the  complaint    BUtmcuter  v.  Bichner,  361. 

Same. — In  an  action  for  breach  of  warranty  an  allegation  that  another 
party  had  brought  suit  in  ejectment  against  plaintiff  of  which  suit  de- 
fendant was  notified  and  that  plaintiff  was  compelled  to  defend  the 
premises  at  great  cost  states  no  cause  of  action  for  breach  of  covenant 
in  the  deed  that  the  premises  were  free  and  clear  from  all  former  and 
other  grants,  bargains  and  sales,  and  an  amendment  that  the  action  in 
ejectment  was  based  on  a  **  paper  writing  in  the  form  of  a  conveyance** 
puri>orting  to  be  a  quitclaim  deed  from  defendant  to  the  premises  prior 
to  plaintiff's  deed  and  averring  that  at  the  time  of  the  execution  of  the 
quitclaim  deed  defendant  had  no  right  or  title,  adds  nothing  to  the 
sufficiency  of  the  complaint.    lb. 

Same.— A  covenant  in  a  deed  obligating  the  grantor  to  defend  against 
all  lawful  claims  does  not  obligate  him  to  defend  against  the  claims  of 
every  adventurer  who  may  see  fit  to  assert  a  claim  to  the  premises.   lb. 
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CONTBACTS—ESTOPPBL.— Where  a  town  granted  a  franchise  to  con- 
•tnict  waterworks  and  the  contract  provided  for  the  laying  of  steel, 
wrought  or  cast  iron  pipes,  and  the  contract  further  provided  that  in 
case  the  water  company  should  issue  bonds  upon  the  waterworks,  the 
mayor  and  recorder  should  upon  request  of  the  company,  at  any  time 
after  the  completion  of  the  work  and  a  satisfactory  test  had  been  made, 
indorse  upon  the  bonds  a  certificate  that  said  waterworks  had  been  com- 
pleted and  satisfactorily  tested,  and  the  company  laid  pipes  of  steel  or 
cast  iron  lined  with  cement,  and  before  the  pipes  were  laid,  but  after 
they  were  distributed  through  the  town,  objection  was  filed  with  the 
board  of  trustees  as  to  the  material  of  the  pipes  being  laid,  and  the  board 
of  trustees  after  thoroughly  investigating  the  matter  approved  of  the 
pipes,  and  after  the  work  was  completed  i>a8sed  a  resolution  directing 
the  mayor  and  recorder  to  indorse  on  the  bonds  a  certificate  that  the 
works  had  been  completed  and  tested,  and  afterwards  on  several  oc- 
casions the  board  adopted  resolutions  requiring  the  company  to  extend 
its  mains  under  the  contract,  which  was  done  by  using  the  same  kind 
of  pipe  as  was  first  used,  in  an  action  by  the  water  company  against  the 
town  for  hydrant  rentals,  the  town  is  estopped  to  set  up  the  defense 
that  the  pipes  laid  were  not  of  the  material  provided  for  in  the  contract. 
The  Grand  Junction  Water  Co.  v.  The  City  qf  Grand  Junction,  424. 

CoNTBAOTS. — ^Where  th^  ordinance  authorizing  the  construction  of 
waterworks  and  constituting  the  contract  between  the  town  and  water- 
works company  provided  that  the  works  should  at  all  times  after  com- 
pletion be  capable  of  discharging  a  certain  amount  of  water  with  a 
certain  force,  and  a  subsequent  section  provided  that  in  the  event  of 
accident  to  the  mains  or  hydrants,  whereby  they  became  out  of  rejuur, 
the  company  should  within  forty-eight  hours  after  notice  repair  such 
defect,  and  upon  failure  to  do  so  should  forfeit  all  rental  from  the  time 
of  such  notice  until  the  repairs  were  made,  and  authorizing  the  town  to 
deduct  from  rentals  due  the  company  all  damages  caused  to  citizens  by 
reason  of  such  mains  or  hydrants  being  out  of  condition,  held  that  the 
latter  provision  is  a  modification  of  the  former,  and  that  an  accident  to 
the  pipes  disabling  the  plant  temporarily  cannot  be  set  up  as  a  violation 
of  the  contract  and  be  pleaded  as  a  defense  to  an  action  by  the  company 
for  hydrant  rentals;  that  the  only  penalty  for  the  failure  of  the  company 
to  repair  would  be  a  deduction  of  rentals  accruing  after  notice  and  for 
damage.    lb. 

Same — Qualitt  of  Watbb. — ^Where  the  contract  between  a  town 
and  water  company  provided  that  the  water  to  be  furnished  should  be 
obtained  from  a  certain  river,  to  be  of  good  quality,  filtered  or  settled, 
and  fit  for  domestic  use,  the  contract  is  not  violated  as  to  the  quality  of 
water  to  be  furnished  because  the  water  furnished  was  at  times  discol- 
ored when  the  river  was  high  and  turbid,  or  because  the  water  was 
hard,  if  the  company  complied  with  the  contract  by  taking  water  from 
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the  river  designated,  and  filtered  it  by  the  method  asaally  adopted  for 
filtering  water  in  large  quantity.  The  contract  only  requires  that  the 
water  should  be  of  as  good  quality  and  as  fit  for  domestic  use  as  could 
be  obtained  from  the  river  designated  by  filtering  or  settling.    lb. 

CoinsAOTS— Wateb  Pbbssubb—Evidbkcb.— Where  a  contract  be- 
tween a  town  and  water  company  provided  that  the  works  should  at  aU 
times  be  capable  of  discharging  a  certain  number  of  streams  of  a  certain 
size  to  a  certain  height  through  100  feet  of  hose,  a  violation  of  the  con- 
tract cannot  be  shown  by  evidence  that  the  works  failed  to  throw  the 
water  to  the  required  height  when  tested  through  hose  from  150  to  400 
feet  long.  To  show  a  failure  to  comply  with  the  contract  by  evidence 
of  tests,  the  tests  must  have  been  made  under  the  conditions  provided 
in  the  contract.    lb, 

Samb.— A  contract  between  a  town  and  water  company  which  re- 
quired that  the  works  should  at  all  times  be  capable  of  discharging 
water  with  a  certain  force  does  not  require  the  company  to  maintain  at 
all  times  the  necessary  pressure  to  discharge  the  water  with  the  force 
stipulated,  but  the  contract  is  complied  with  if  the  works  are  at  all 
times  capable  of  exerting  a  pressure  sufficient  to  throw  the  water  to  the 
height  mentioned.    lb. 

Samb— Statutobt  CoNSTBUcnoN. — Under  subdivision  69,  section 
3812,  General  Statutes,  1883,  authorizing  cities  and  towns  to  contract 
with  individuals  or  companies,  constructing  waterworks,  to  supply  said 
cities  or  towns  with  water  and  to  pay  therefor  such  sum  as  may  be 
agreed  upon  between  the  contracting  parties,  and  subdivision  71  pro- 
viding that  if  such  contract  is  made,  such  city  or  town  shall  levy  each 
year  and  cause  to  be  collected  a  special  tax  sufficient  to  pay  off  the 
amount  agreed  to  be  paid  for  such  water  supply,  not  to  exceed  three 
mills  on  the  dollar  for  any  one  year,  the  amount  that  the  city  or  town 
may  contract  to  pay  is  not  limited  by  the  limit  placed  on  the  amount  of 
special  tax  that  may  be  levied  and  collected.  A  city  or  town  may  con- 
tract to  pay  more  .than  the  three  mills  levy  will  cover  and  pay  the 
deficiency  from  its  general  revenue.  The  failure  of  a  city  or  town  to 
collect  for  any  one  or  more  years  a  sufficient  sum  to  discharge  its  Obli- 
gation for  water  rents  could  not  extinguish  its  liability  on  the  contract. 
lb. 

CrriBS  Aio)  Towns  —  Coktbacts — Plbadino.— In  an  action  by  a 
water  company  against  a  town  or  city  upon  a  contract  for  supplying 
the  town  or  city  with  water,  if  the  defendant  would  rely  upon  a  want 
of  authority  in  the  city  or  town  to  make  the  contract,  such  want  of  au- 
thority must  be  pleaded  as  a  matter  of  defense.    lb. 

WILLS: 

EviDBNOB— Dbpositions  —  Waivbb  of  OBJBCnoNS.— In  an  action 
contesting  the  probate  of  a  will,  an  objection  to  depositions  that  a  copy 
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of  the  will,  and  not  the  original,  was  attached  to  the  dedimoa  la  ex- 
preealy  waired  by  a  stipulation  that  the  will  did  accompany  the  dedimna. 
Olamet  oL  «.  SeoU  et  ol.,  877. 

Syidshos— Rbyooation  of  Wilu— Dbclabatiohb— Res  GssTiB.— 
Under  all  statutes  regulating  the  revocation  of  wills  by  acts  other  than 
tastruments  executed  for  the  purpose  with  a  solemnity  equivalent  to 
that  required  for  the  execution  of  the  original  document,  the  declara- 
tions of  the  deeeased  made  at  the  time  are  admissible  as  part  of  the 
res  getUB  to  show  the  intent  with  which  the  act,  relied  upon  as  a  rero- 
cation,  was  done,  but  deolaiations  made  by  deceased  long  after  the  act 
are  not  admissible  to  show  its  intent.    lb, 

Rbtocatioh.— Under  the  Colorado  statutes,  2  Mills*  Ann.  Stats,  sea 
4055,  providing  how  wills  may  be  revoked,  where  a  testator  drew  pen 
marks  through  her  signature  to  a  will,  at  the  same  time  calling  upon  per- 
sons present  to  witness  that  she  destroyed  the  will,  stating  that  she 
thereby  revoked  the  will,  it  was  such  obliteration  in  contemplation  of 
the  statute  as  would  amount  to  a  revocation  although  the  name  waa  still 
IsgiUa.    Pk 
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